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ACTI ON NARRATI VE

1: 30: 09 PM

CHAIR M A COSTELLO called the Senate Labor and Comrerce Standing
Commttee neeting to order at 1:30 p.m Present at the call to
order were Senators G essel, Meyer, Stevens, and Chair Costello.

SB 168- BOARD OF BARBERS AND HAI RDRESSERS

1:30: 34 PM

CHAI R COSTELLO announced the consideration of SB 168. She noted
this is the second hearing and public testinony is closed.
Fi ndi ng no questions, she solicited a notion.

1: 31: 02 PM
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SENATOR G ESSEL noved to report SB 168, |abeled 29-LS1385\A,
from commttee wth individual recommendations and attached
fiscal note(s).

CHAI R COSTELLO announced that wthout objection, SB 168 is
reported from Senate Labor and Commerce Standing Conmtt ee.

1: 31: 19 PM
At ease

SB 55- OPTOMVETRY & OPTOVETRI STS

1.32:55 PM
CHAIR COSTELLO reconvened the neeting and announced the
consi deration of SB 55.

SENATOR CATHY G ESSEL, Al aska State Legislature, sponsor of SB
55, introduced the Ilegislation, speaking to the follow ng
sponsor statenent:

SB 55 nodernizes and updates the Al aska Optonetry

Statute.

This Dbill noves the continuing education (CE)
requi renents back into regulation, as desired by the
Depart ment of Conmer ce, Community and  Econonic
Devel opnent. Continuing education is still required by
current statute, but the hours and subjects wll be

determined by the Board of Optonetry, as wth other
prof essions. The current regulations require nore CE
hours than the statute subsection deleted by this
bill.

SB 55 allows the board to determne prescribed drug
schedules anticipating federal regulations that may
change again in the future as they did in 2014; that
regul ation required another statute change, and this

bill would allow the board to nove in step with its
i ndustry.
This bill updates the optonmetry definition to reflect

current education and training, but specifically
prohi bits invasive surgery. This allows for future new
and inproved diagnostic and therapeutic procedures as
determ ned by the board, while not having to return to
the legislature for every new technol ogi cal advance.
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It also defines that optometrists nust be qualified
for any procedure that they perform

SENATOR G ESSEL noted that detractors will say the bill would
allow optonetrists to perform surgery on the eye, and that is
not true. That authority is specifically prohibited in the bill.
Current statute already authorizes Alaska optonetrists to do
superficial surgical procedures such as renoval of cornea
forei gn bodies, but nothing invasive would be all owed.

She said the vast mmjority of Al askans visit one of Al aska's
[ 195] optonetrists for their eye care needs. By contrast, there
are approximtely 20 ophthal nologists in Al aska. They are eye
surgeons. It's these 20 ophthal nol ogi sts who are opposing this
bill, she said. She discussed the history of the credible, safe
heal thcare providers that were routinely opposed by physician
groups to reqgulate thenselves and highlighted that safe,
af f ordabl e heal thcare was expanded when the |egislature |istened
to the facts. She also point out that optonetrists have one of
the | owest nal practice insurance rates in the nation.

SENATOR G ESSEL summarized that SB 55 gives the Board of
Examiners in Optonetry the authority to oversee and regulate its
own profession, just as other professional boards are trusted to
do.

1:39:27 PM
JANE CONWAY, Staff, Senator Cathy G essel, presented the
foll owi ng sectional analysis for SB 55 on behal f of the sponsor:

Section 1 requires the Board of Examners in Optonetry
to adopt regulations governing prescription and use of
phar maceuti cal agents.

Section 2 anmends AS 08.72.181(d) by renoving specified
hours and period of continuing education requirenents
for the renewal of an optonetrist's |icense but
retains delegation of those requirenents to the board
in regul ation.

Section 3 repeals and reenacts AS 08.72.272(a) to

provi de t hat phar maceut i cal agents, i ncl udi ng
controlled substances, nay be used by a I|icensed
optonetrist if consistent with standards adopted by
the board and any Ilimtations on practice under

section 5 of the bill.

SENATE L& C COW TTEE - 5- March 10, 2016



Section 4 reenacts and nodifies the prohibition by a
licensee to performan intravitreal injection.

Section 5 provides that a licensee nmay perform only
services wthin the licensee's training and experience
as provided by board regul ati on.

Section 6 revises the definition of optonetry.

Section 7 adds a definition of "invasive surgery.”

1:41:34 PM

CHAI R COSTELLO asked what pharmaceutical agents optonetrists are
currently allowed to prescribe and how the bill expands that
authority.

SENATOR G ESSEL said optonetrists can prescribe sinple
antibiotics as well as schedule Il and schedule I1l opioids.
Responding to a further question, she said the bill would allow

any updates to be regulated by the board. For exanple, it could
adjust to federal regulation changes w thout com ng before the
| egi sl ature.

CHAI R COSTELLO asked the statutory definition of "optonmetry" and
if the bill changes that.

M5. CONVWAY read the definition of "optonmetry” in AS 08.72.300(3)
found on page 2, lines 24-27. The bill repeals and reenacts that
section of statute.

CHAIR COSTELLO asked how the definition changed when the
definition was repeal ed and reenact ed.

1:44:53 PM

M5. CONVAY said it's very simlar but the new definition renoved
specific reference to x-rays and scans. They were renoved
because those things are already being practiced within the
scope of optonetrists' education.

CHAIR COSTELLO asked if including the term "preventive
procedures” within the definition is intentional.

SENATOR G ESSEL deferred the question to optonetrists online.

CHAI R COSTELLO asked if the bill makes Al aska uni que conpared to
ot her states.
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M5. CONWAY said it's unique in that other states allow nore use
of lasers and other techniques that wll <continue to be
prohi bited in Al aska.

1:46: 59 PM
SENATOR STEVENS asked who nakes up the board, its powers, and if
it islimted to regulating optonetrists.

SENATOR G ESSEL said ophthal nol ogi sts are eye surgeons and are
regul ated by the State Medical Board. Optonetrists are regul ated
by the Board of Optonetry, which is a five-nenber board
consi sting of one public nmenber and f our practicing
optonetri sts.

SENATOR STEVENS asked if the Board of Optonetry has the power to
aut hori ze the increased use of | asers.

SENATOR G ESSEL clarified that |aser technology currently is
used in diagnostic procedures, and the board only authorizes
practices for which the person is educated.

SENATOR STEVENS asked for information on injections in the eye.

SENATOR d ESSEL explained that optonetrists are prohibited from
performng an intravitreal injection.

SENATOR STEVENS asked what nodifications were nmde to [AS
08.72.272].

1:51: 30 PM
IVS. CONVAY  expl ai ned that subsection (e) was added to
specifically state that a l|licensee cannot perform an

intravitreal injection

SENATOR MEYER asked what the educational requirenents are for
optonetri sts.

SENATOR G ESSEL read the qualifications in AS 08.72.140; the
education is doctoral |evel and has a residency option.

M5. CONWAY added that it's 4 years for a bachelor's degree, an
additional 4 years in optonmetry school, and an optiona
resi dency.

SENATOR MEYER asked if optonetrists would be prohibited from
treating conditions of the eyelid.
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SENATOR G ESSEL replied optonetrist currently are qualified to
remove fish hooks, netal fragnents from the cornea, debris from
the eye, and treat nal adies of the eyelid such as a stye.

SENATOR MEYER asked if the bill expands what optonetrists can do
to the eyelid.

SENATOR G ESSEL answer ed no.

CHAI R COSTELLO asked if she said that ophthal nologists do not
have a separate board; they are regulated by the State Mdica
Board so they.

SENATOR G ESSEL replied ophthal nol ogists are specialty surgeons
regul ated by the State Medical Board. An ophthal nol ogi st may or
may not sit on that board, but they do not have their own board.

CHAI R COSTELLO nentioned the list in the packets and asked if
the bill wll shift work away from ophthal nologists toward
optonetrists.

SENATOR G ESSEL indicated that optonmetrists wll continue to
practice within the scope of their education and refer patients
t o opht hal nol ogi sts when appropri at e.

1:56: 38 PM
CHAI R COSTELLO asked Ms. Hovenden to address the fiscal note and
tell the commttee whether or not the admnistration has a

position on the bill.

1:57:11 PM

JANEY HOVENDEN, Director, Division of Corporations, Business and
Prof essi onal Licensing, Departnent of Commerce, Conmunity and
Econom ¢ Devel opnent (DCCED), said the division doesn’'t have a
position on SB 55 because of the situation that two boards have
opposing views. She explained that the fiscal note reflects a
$2,500 regulations project. This is a receipt supported service
so the costs would be paid for by l|icensing fees.

CHAI R COSTELLO opened public testinony.

1:58: 19 PM

FORREST MESSERSCHM DT, Optonetrist, said he is representing
himself and the Alaska Optonmetric Association testifying in
support of SB 55. He has been practicing for 27 years and just
conpleted a four-year term on the Board of Examners in
Optonetry. He described SB 55 as good legislation. It puts the
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regulation of optonetry where it belongs, nodernizes the
statutes, allows details of regulation to be determined by the
board, and is the current standard with other professions in
Al aska. Optonetrists should be held to the sane high standard of
care as other nedical professionals, but it defies logic to
suggest that the profession cannot regulate standards through
its own board.

He tal ked about how eye care has changed in the last 27 years
now nore than 70 percent of his patient business is nedically
oriented. A few years ago many of the cases he manages would
have required referrals. Consultations and close work with eye
surgeons and ot her nedical providers is done on a daily basis.

DR. MESSERSCHM DT said there will be clains that harmwill cone
if SB 55 passes, but the past 40 years of optonetry scope
expansion law has not shown that to be the case. Optonetry
mal practice insurance rates are anong the |owest of all
providers for a reason. He said the people that don't like the
bill mss the point that this is all about patients' best
interest. There are not enough skilled ophthal nol ogists to serve
the population, so all eye care physicians need to be able to
practice to their full level of training and experti se.

DR. MESSERSCHM DT said his practice won't change wth the
passage of SB 55, and it probably won't change for other
optonetric physicians practicing in A aska. He concluded saying
that SB 55 is good for optonetry and it's good for Al askans.

2:02: 26 PM
SENATOR STEVENS asked if the responsibilities of the board wll
increase if SB 55 were to pass.

DR. MESSERSCHM DT replied it will be a bigger job for the board
but it won't change the m ndset.

2:03: 36 PM

JILL MATHESON, Optonetrist, said she is representing herself and
the Alaska Optonetric Association testifying in support of SB
55. She has served two terns on the board, once as chair. As a
practicing optonmetrist for over 24 years she has testified on
four different optonetry bills. Each time the legislature has
carefully considered the information put forth and passed bills
to get the optonetry profession where it is today. SB 55 is the
next step. It gives the board the autonony to run the optonetric
profession in the state. The legislature continues to have
oversight by approving nenbers of the board. The nalpractice
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i nsurance rates are under $500 per year, which is an indication
that the profession is run safely and conservatively. She opined
that the bill protects the public by keeping optonetrists at the
hi ghest | evel of training.

2:06:42 PM
SENATOR STEVENS asked how she gets trai ning.

DR MATHESON replied continuing education is offered in different
| ocations throughout the state and approved classes are also
offered at the nunmerous optonetry conferences. Optonetry school s
also offer continuing education classes. She discussed what
gqualifies as continuing education and noted that when
optonetrists were approved to do injections, a class was offered
in the state to ensure that optonetrists received the training
if they hadn't gotten it in school.

CHAI R COSTELLO asked if optonetrists charge by the hour or
procedure.

DR. MATHESON replied charges are based on the procedure.

CHAIR COSTELLO asked how optonetrist charges conpare to
opht hal nol ogi st char ges.

DR. MATHESON said she doesn't know but the reinbursenent rate
from i nsurance conpanies is the sane because it's based on the
pr ocedure.

2:09: 24 PM

OLI VER JORSHI N, Opht hal nol ogi st, testified in opposition to SB
55. He has been in private practice since 1985 and before that
was chief of ophthal nology at the Al aska Native Medical Center
He related that he has had four years of nedical school, a year
internship in internal nedicine, and an obligatory three-year
resi dency in ophthal nol ogy. He has worked al ongside optonetrists
and is well acquainted with their skills in diagnosing and
treating eye conditions. H's respect for the profession is
great, but optonetrists are not nedical doctors.

DR JORSHIN nmintained that the broad I|anguage in SB 55
substitutes the judgenent of the nenbers of the board of
optonetry for t he years of traini ng and experience
opht hal nol ogi sts nust go through before they can practice. The
bill defines what surgery an optonetrist cannot perform but
| eaves open what they can perform I nvasive surgery is
prohibited but is defined in such narrow terns that optonetrists
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could legally perform conplex procedures that involve the
eyeball, eyelid, eye socket, and surrounding tissues. He
questioned why the bill permts optonetrists to use controlled
substances when they are used so infrequently in ophthal nol ogy.
He related his experience is to wite such a prescription every
couple of years. Also, adding a new class of subscribers won't
help alleviate the epidem c of msuse of prescription narcotics.
He urged the conmttee to vote against the bill in the interest
of patient safety.

2:13:28 PM

RACHEL REI NHARDT, Opht hal nol ogi st Aneri can Acadeny of
Opht hal nol ogy, testified in opposition to SB 55. She explained
her concern with how the bill relates to surgery. She noted only

four other states allow lasers. The |anguage is msleading and
woul d allow optonetrists to do all procedures not nentioned in
the bill. The bill does not list all surgical procedures needed,
there are nore procedures not |isted, such as |aser surgery. The
bill renoves existing safeguards about injections. She stressed
the inportance of understanding that the bill creates | oopholes.
She described the education needed to beconme an opht hal nol ogi st;
four years of nedical school and four years of surgical
resi dency. She expressed concern that the bill allows the use of
prescription narcotics, which wundermnes state and federal
efforts to stemthe epidem c of prescription narcotic abuse. She
said the «claim that Al askan's have |imted access to
opht hal nol ogi sts isn't a valid argunent. The ratio of
opht hal nol ogists to residents is about one in 24,000 in
Washington state and about one in 27,000 in Alaska. She
concluded that if the proponents of the bill say it's not a
surgery bill, it either needs to be rejected or redrafted.

CHAI R COSTELLO asked how the nmal practice rates were affected in
the four states that allow | asers.

DR. REINHARDT said it’'s too early to have any data.

SENATOR STEVENS asked how often she prescribes a prescription
narcotics to a patient.

DR. REINHARDT said it’s rare and generally for a surgical
patient.

2:23:32 PM

JEFF  GONNASON, Optonetrist and Legislative Chair, Al aska
Optonetry Association, testified in support of SB 55. He shared
his professional background. He shared the history of Al aska's
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optonetric journey and the opposition by the American Acadeny of
Opht hal nol ogy. He described how optonetrists work, their
limtations on practice, and that they use their professiona
judgenent as to when to refer patients to specialists.
Optonetri sts have been defined as physicians under Medicare for
many years and have had the authority to prescribe narcotics for
nine years. SB 55 updates the statutes and gives the state board
better autonony to regulate itself. The board would never
authorize optonetrists to do anything they are not trained to
do.

2:27:56 PM
CHAIR COSTELLO held SB 55 in conmttee with public testinony
open.

SB 197- MOTOR VEH CLE DEALER FRANCHI SES

2:28: 40 PM

CHAI R COSTELLO announced the consideration of SB 197

2:29: 07 PM

RYNNI EVA MOSS, Staff, Senator John Coghill, introduced herself
and M. Fisch who is carrying the bill for the sponsor.

2:29:34 PM

KELLEN FI SCH, Intern, Senator John Coghill, stated that SB 197

is about protecting auto dealerships in the state. He continued
the introduction speaking to the foll ow ng sponsor statenent:

This bills brings Alaskan dealers up to date wth
standards adopted by other states and helps to add
| anguage for Alaska specific circunstances. This is
done in a variety of different ways.

By adding good cause |anguage for termnation and
putting good faith requi renents upon t he
manuf acturers, which includes performance goals and
supplying inventory. Its sets out required procedures
for returning inventory to the manufacturer, which was
previously required by the manufacturer. This helps to
properly conpensate the dealer, to keep the dealer
supplied, and to conpensate the dealer properly on
term nation.

This bill also strengthens notice requirenents in

cases of termnation and discontinuation of franchise
agreenents. It establishes a procedure for determning
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fair conpensation to dealers for warranty work. It
sets out rules governing manufacturer audits. It puts
forth procedures for dealerships to succeed, sell,
transfer, or exchange the dealership. The bill,
contains provisions governing the establishment of new
deal erships in order to make them nore appropriate for
Al aska.

It contains provisions allowng dealers to provide
warranty work for consumers over 100 mles from the
dealer or in |ocations not accessible by road.

These provisions help to address issues with Al aska' s
uni que |landscape and limted nunber of roads. The
manuf acture warranty work is not allowed to be done by
| ocal nechanics. This causes a great problem for
people in the areas that are isolated. This bil
creates needed assistance for people in these areas
whi ch i ncludes, Nonme and Tanana.

2:35.:00 PM
CHAI R COSTELLO asked for the context for introducing the bill

M5. MOSS said this is a national trend and a recognition that
Al aska has unique issues with warranty and recall work due to
geography. Getting a vehicle to a dealer can be expensive and
i nconvenient. The bill allows a dealer to contract with soneone
in the community where the vehicle is located to do that work.
It is also a matter of the industry changing considerably since
2002 when car dealership statutes were passed. She provided
exanpl es of specialty tools needed and new signage that dealers
may need. The bill also has provisions for |eases that are
canceled if a dealership is term nated.

She directed attention to the sectional analysis, a list of the
repeal ed |anguage and a conparison to the new |anguage, and
definitions cited in statutes.

CHAI R COSTELLO asked how the rel ati onship between the deal er and
manuf acturer is established.

M5. MOSS replied they are franchise agreenents, many of which
are years old and have been anended. The bill is designed to
make changes to the way the manufacturer treats the franchi see.

2:39: 16 PM
SENATOR MEYER asked if the bill is retroactive.
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M5. MOSS said yes, but the applicability clause on page 2, |ine
2, clarifies that none of the provisions in the bill can violate

the U S. Constitution or the Al aska State Constitution.

She provided the following sectional analysis for SB 197:
[Original punctuation provided.]
Sec. 1. Legi sl ative Findi ngs.
Findings that this bill is a cure to sone issues

in the new vehicle industry that affects the genera

econony, the public interest and public welfare of

t he

state by insuring the new vehicle manufacturers
provi de reasonable incentives to new vehicle dealers
to keeping prices low and warranty and recall services

timely.

Alaska is a wunique nmarket that has unique
geogr aphical challenges for notor vehicle owners that
need warranty and recall work. Getting a vehicle from
Hoonah to Juneau or Bethel to Anchorage for warranty

work or recall wirk can be expensive and tine
consunming. This bill will allow technicians in renote
areas to do the work.

Manuf act urers nmake franchi ses i nvest | ar ge
anounts of noney in facilities, signage, equipnent,
specialty tools, supplies, and parts. Sonme facility
requi renents are unfeasible for Fairbanks or Anchorage
but feasible for Los Angeles. One exanmple is
requi renents for wndows versus solid, i nsul at ed
wal | s. Wiile signage used to be |eased to deal ers,

deal ers are now required to invest upwards of $100, 000

for signage.

Al these investnents need to be protected should a

manuf acturer term nate an agreenent w thout cause.

the sanme tinme, the manufacturer should be able

At
to

termnate a franchise when there is cause w thout
having to pay the price for a bad business practice.

This bill brings a balance to what is good faith,
practices and what is unfair practice.

Mai ntaining a healthy new vehicle dealer industry

Al aska provides  better consuner protection

fair

in

for

Al askans and provides good paying, private sector

j obs.

Sec. 2. Applicability.
The applicability cl ause states t hat

any

provision of this legislation that does not violate

the Constitution of Alaska or the U S. applies to

any
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franchise agreement in effect in Al aska between a new
notor  vehicle dealer and a new notor vehicle
manuf act ur er.

Unlike nost other contracts, new notor vehicle
franchi se agreenents are not renewed in a tinme certain
manner . There are franchise agreenents that are
thirty years old and have had sone anendnents but
never renewed.

Sec. 3. Term nation of Franchi se agreenents.

Thi s section amends | anguage requiring a
manufacturer to have good <cause to termnate a
franchi se agr eenent to i ncl ude provi si ons of
AS. 25. 115, a new section of law found in Sec. 4 of the
bill that <clearly lays out “good cause is”, what

notification requirenents are, allows for corrective
actions on the part of the dealer, and sets tinelines
for both the manufacturer and the deal er.

Sec. 4. Good cause.
(a) Good cause exists if:

1. Dealer fails to conply with a franchi se agreenent that
is reasonable and materially significant;

2. The manufacturer notifies the dealer of a failure in
the agreement and the dealer does not take
corrective action in 180 days;

(b) If the failure of performance is in sales,
service, or level of custoner satisfaction it nust be
a standard that is applied uniformy across the state,
t he manufacturer nust notify the dealer in witing of
the failure that the dealer has no less than 180 days
to take corrective action, and, if the deal er does not
conply, the nonconpliance was because of factors in
the control of the dealer.

(c) If the nmanufacturer did not provide adequate
suppl vy, both in quantity and product m X, t he
franchi se agreenent cannot be term nated.

(d) Good cause to termnate is also insolvency,
bankruptcy or receivership proceedings, failure to
open for busi ness for seven consecutive days,
principal operator is convicted of a felony, the
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deal er has had a license revoked or suspended for nore
t han 30 days.

(e) Unfair practices by the manufacturer are not good
cause for term nation

2:43:40 PM
SENATOR STEVENS asked for an expl anation of subsection (e).

M5. MOSS expl ained that a contractor cannot term nate a contract
on the basis of good cause if the practice is listed as an
unfair practice.

SENATOR STEVENS asked if that doesn't apply to every franchise.

M5. MOSS opined that this is called for due to the nature of the
i ndustry and the investnent required for a franchi se.

(f) Burden of proof for good cause is on the
manuf act urer .

Sec. 5. Notice of Term nation.
Amends AS 45.25. 120 added a good cause for 15-day
notice to termnate for a dealer having a |license

revoked or suspended for nore than 30 days.

Sec. 6. Term nation by deal er.

A new section that provides that a dealer may
termnate a franchise agreenment by notifying the
manuf acturer at |east 90 days before the term nation.

Sec. 7. Payment for inventory, equipnment, and
ot her itens.

Wen a franchise is termnated, this section
outlines in detail how the dealer w Il recover the
cost of his investnent in vehicles, equipnent, parts,
suppl i es, signage, office equipnment, and special tools
that were required by the manufacturer, less certain
credits.

Vehicles are reinbursed at the deal ers cost
for two nodel years in inventory, plus charges for
distribution, delivery and taxes, l|ess allowances to
dealer by the nanufacturer, repairable danmage to a
vehicle, and 20 cents per mle for all mleage over
200 mles. This includes vehicle required by the
manufacturer to be used as |oaners, denonstrators, or
di spl ay purposes.
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2:46: 59 PM
CHAI R COSTELLO asked if this type of description currently is
i ncluded in franchi se agreenents.

M5. MOSS replied it is in sone and not in others.

Sec. 7 conti nued.

Al'l unsold supplies, parts, and accessories
in the original unbroken package that are listed in
the manufacturer’s current catal og and those supplies,
parts or accessories that the manufacturer required
the dealer to buy will be reinbursed at the dealer’s
cost .

For each undamaged sign that bears a conmon nane,
trade nane, or trademark and the manufacturer
recommended or required the signs purchase wll be
rei nbursed at fair market val ue.

Al'l  equi pnent, furnishings, and special tools
owned by the dealer because the manufacturer

recommended  or required the purchase wll be
reinbursed at fair nmarket val ue. If itens were
| eased, the manufacturer will reinburse the dealer the

anount necessary to term nate the | ease agreenent.

Al'l computers, software and printers required by
the manufacturer or reasonable necessary to operate
the dealership to the manufacturer’s standards will be
reinbursed at fair market val ue. If the itens were
| eased the manufacturer will reinburse the dealer the
anmount necessary to term nate the | ease(s).

The manufacturer wll pay the dealer for the cost
to transport, handle, pack and |load the itens above.

| f t he franchi se agr eenent requires t he
manuf acturer to pay the dealer an anount higher than
stipulated in statute, the provisions of the franchise
agreenent prevail.

The dealer wll return all the itenms to the
manufacturer within 90 days of the termnation of the
franchise and the manufacturer wll pay the dealer
within 30 days of the delivery of the itens. The
title to itens are not clear, the manufacturer wll
jointly pay the holder of the security interest and
t he deal er.

2:48: 47 PM

Sec. 8. Payments for dealership facilities and
busi ness.
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Deal ers make significant investnments in dealer
| ocati ons. Manuf acturers require renovations and
renovations that require hundreds of thousands of
dollars for the dealer to conply. This section
provides for the manufacturer to pay the dealer the
cost of rel ocati on, subst anti al al teration, or
renmodeling of a dealer’s facilities if the franchise
agreenment is termnated and the inprovenents were
conpleted in the three years prior to the term nation

If the facility was |eased, the manufacturer
woul d pay the dealer for the shorter period of tinme of
the unexpired term of the lease or 24 nonths or the
time provided the tine provided for in the franchise

agr eement .

If the facility is owned by the dealer the
manufacturer will pay the dealer a reasonable rent for
the facilities for 24 nonths or until the facilities
are | eased or sold.

The paynent for the facilities will be for only

that portion of the facilities that was wused for
activities wunder that specific franchise agreenent.
Many dealers have nultiple franchise agreenents and
sell nore than one make of vehicles.

If a mnufacturer discontinues the sale and
distribution of a wvehicle line nationw de, t he
manufacturer will pay the dealer fair market value for
t he franchi se.

If the manufacturer is making paynents for rent
of the facilities, the manufacturer is entitled to
possess and use the space.

2:50: 26 PM
Sec. 9. Application of paynment provisions.

Rei nbursenent for vehicles, equipnent, supplies,
parts, furnishings, conputers, software, signage, and
facilities space by the manufacturer is not required
when the manufacturer term nates a franchi se agreenent
because the dealer is insolvent, the subject of a
bankruptcy or receivership proceeding, has failed to
conduct its customary operations for seven consecutive
days, is convicted of a felony, has had a license
revoked for nore than 30 days, or when a dealer
voluntarily enters an agreenent to sell the franchise
and the manufacturer has approved the agreenent.

2:51:22 PM
Sec. 10. Sal e, transfer, or exchange of a franchi se.
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This section defines what a qualified buyer of a
new notor vehicle franchise is. A qualified buyer
must neet nornmal reasonable, and wuniformy applied
standards established by the nmanufacturer, or already
hold a franchise from the manufacturer, or is capable
of being licensed as a new notor vehicle dealer in
Al aska. A dealer nust possess a business |icense
renewabl e every two years and a DW Ilicense which is
$50.

A qualified buyer nust pronptly provide persona
and financial information to the manufacturer and
agree to be bound by all reasonable terns and
conditions of the franchise.

If a manufacturer refuses to approve a qualified
buyer, they nmust serve witten notice on the applicant
and the dealer not later than 60 days after the date
the manufacturer received the dealer’s witten request

for the transfer or, if personal or financial
information was requested, not later than 60 days the
informati on was received. The notice of denial nust
be made by personal delivery or certified mail, return

recei pt requested.

The manufacturer’s failure to respond in a tinmely
manner i s consi dered consent by the manufacturer.

The manufacturer nust state specific grounds for
the denial in the witten notice.

2:52:28 PM
Sec. 11. Mtigation of damages.
This section clarifies that the dealer has an
obligation to justify any damages it <clains upon
term nation.

Sec. 12. Successions.
Deal ers nmake a huge investnment in their business
and as with any mjor investnent they want to pass on

their investnent to famly or other designated
successors. Section 11 lays out the process for
assigning succession for a franchise dealership
agr eenent .

The owner of a franchise has two nethods of
appoi nting a successor. At any time the dealer can

appoi nt a designated successor to succeed ownership of
the franchise to soneone upon the owner’s death or
incapacity by giving a witten notice to the
manuf act urer .
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OR if the dealer has owned the franchise he or she may

designate sonmeone to succeed ownership at a tine

certain date before the dealer’s death or incapacity
by giving the manufacturer witten notice.

The designated successor nust neet the follow ng

gui del i nes:

1. Meets the normal, reasonable, and uniformy applied
standards of the manufacturer or agree to enploy
sonmeone who neets those standards.

2. Gve witten notice to the manufacturer within 60
days of the death or incapacity of the dealer of the
intention to succeed the franchise or in the case of
a tine certain designation, give witten notice to
the manufacturer at least 30 days prior to
succeedi ng.

3. Agree to be bound by all terms and conditions of the
exi sting franchise.

The  manufacturer may  request per sonal and
financial information of the successor.
The manufacturer with good cause refuse to honor the
successor by giving witten notice to the designated
successor not earlier than 60 days after manufacturer

received witten notice, or if the rmanufacturer
requested financial information not later than 30 days
after receipt of that infornmation. The notice nust

state specific grounds for the denial.

If the manufacturer does not serve notice of
refusal in a tinmely manner the successor if approved.

A manufacturer has the burden of proof to show good
cause exi sts.

If the dealer enters into a purchase agreenent
with a person who is related in the first or second
degree or is the husband or wife of a relative of the
owner in the first or second degree, the nmanufacturer
cannot exercise a right of first refusal.

A manuf acturer cannot require changes in
capitalization or facilities of a franchise as a
condition of approving a purchase agreenent of a
rel ative

2:54. 00 PM
Sec. 13. New or relocated deal ership
Bef ore a manufacturer can establish or relocate a
dealership within a dealers relevant market area the
manuf acturer nust give the any existing dealer in the
rel evant market area 90-day noti ce.
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"rel evant market area" neans the greater of the area
(A) within a radius of 14 mles around an
exi sting new notor vehicle dealer; or
(B) of responsibility defined in a governing
franchi se agreenent;

Notification is not required for:

1. the relocation of an existing deal ership;

2. the sale or transfer of an existing dealership if
the location is wthin 10 mles of the current
| ocation and the same |line make will be sold;

3. or if the new deal ership location is at or within 10
mles of a forner dealership that ceased operation
wi thin the previous 24 nonths;

4. the proposed relocation is two mles or less from
the existing location of the relocating dealer; or

5. if the proposed relocation of an existing deal ership
is farther away from any other dealer of the sane
make |ine than the existing |ocation.

Before the manufacturer can create a new
deal ership location or relocate a dealership into an
existing relevant nmaker area, the manufacturer nust
show good cause for such an action by considering
exi sting circunstances such as:

1. The ability of the existing dealer to perform its
investnment obligations and profitability of the
deal ership and the inpact a new deal ership would
have on that ability;

2. Gowmh and decline in population and the five year
trend of new notor vehicle registration;

3. Effect on the consuner public;

4. Effect on the existing dealers, including adverse
financial effect;

5. Reasonabl e expected or anticipated market including
age of popul ation, i ncone, educat i on, pr oduct
popul arity, etc.;

6. Wuld an additional dealership would injure or
benefit the public welfare;

7. \Wet her the existing dealership is providing
adequat e conpetition and conveni ent custoner care;

8. Whet her manufacturer is notivated by good faith and
econom ¢ consi derati ons;

9. Whether the mnmanufacturer has denied the existing
deal er the opportunity for reasonabl e grow h.

10. \Whether the existing dealer is substantially and
significantly violating the franchi se agreenent.
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If the manufacturer is creating a new location in an
exi sting relevant market area, the existing deal ership
is given the first offer by the manufacturer to
establish a new location by providing the dealer 90-
days advance witten notice by certified mil to
i ncl ude:

1. Specific location

2. Date to begi n business

3. Identity of existing dealership(s) in relevant
market area and the nanmes and addresses of the
princi pal investors

4. Specific grounds or reasons for proposed new deal er
or relocation

The manufacturer has the burden of proof to establish
good cause for a the new deal ership or relocation

2:55:32 PM
Sec. 14. Court Actions.
This section establishes a process to bring court
action for notice of term nation, approval of sale or
transfer, and new deal ershi ps.

Sec. 15. Rates for warranty and policy work.

This section sets rates for warranty and policy
wor K. It requires the manufacturer to provide the
dealer with a schedule of conpensation for warranty
work, policy work, predelivery service, or other
service that the manufacturer requires the dealer to
perform This schedule will include:

1. Conpensation for parts, |abor, and diagnostic work

2. A schedule that is not less than the rates that the
new not or vehicle dealer charges retail custoners

3. An average retail percentage markup that wll be
determined by the dealer submtting 50 sequenti al
service order invoices or 45 days of retail repair
order which is fewer, all of which were perforned
| ess than 180 days prior to subm ssion, establishing
t he average

When calculating the retail price for parts and

| abor there are half a dozen things that should not be
in the calculation. They include:
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1. Repairs for manuf act ur er speci al event s,
manuf acturer specials, or retail custonmer repair
pronoti onal discounts.

2. Insurances repairs, parts sold at wholesale or at
reduced or specially negotiated rates

3. Routine maintenance not covered wunder warranty
(repl acenent of belts, fluids, filters)

4. Itenms that don’t have an individual part nunber 1ike

nuts and bolts

. Tires, batteries and |ight bul bs

. Vehicl e reconditioning

o Ol

Once the percentage nmarkup has been established
by the manufacturer the rate goes into effect no nore
than 30 days after it is established.

A manufacturer will conpensate a dealer for |abor
and diagnostic work at the sane hourly rates as
charged to regular custonmers plus any docunentation
work or contact tinme wth the manufacturer including
phot ographs, paperwork, consultation, and electronic
dat a.

A manufacturer can disapprove hourly rates or
ot her charges if the manufacturer can prove the rate
unr easonably exceed the rates and charges of all other
deal ers.

A dealer is limted to one rate increase a
cal endar year.

The rmanufacturer wll pay for all repairs
performed by a dealer that are covered under a
manuf acturer’s warranty, policy, or service contract,
whether the need for repair was discovered by the
customer or the dealership personnel. In current
practice many manufacturers deny paynent for warranty
work that was di scovered by deal ership personnel while
perform ng other warranty worKk.

The dealer must submit billing for warranty work
within 90 days of when the work was performed and the
manufacturer has 15 days to approve or deny the

billing. If the manufacturer does not deny or approve
a billing wwthin 15 days, the billing is considered
appr oved. The manufacturer then has 30 days to pay
the billing.
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| t he manuf act ur er deni es t he claim the

manuf acturer wll contact the dealer in witing or
el ectronically and explain the denial. The deal er
will then have 30 days to resubmt the bill if it is

correcti bl e.

Deal er incentive clains are handl ed the sanme way.
These are factory rebates on the purchase on cars
pur chase.

If the manufacturer chooses to audit a dealer
they nust initiate the audit within six nonths of the
date of the paid clains.

The manufacturer cannot deny or charge back a
claim on an audit if the dealer can denonstrate that
the reason for the repair existed, the repair was
performed, and the cause for the repair was cured.
This goes back to the manufacturer denying the claim
because a warranty issue was discovered by dealer
personnel while doing warranty work on anot her repair.

One issue that nmkes Alaska wunique is the
renmot eness of sonme of the new vehicles and the ability
to take the vehicle to a dealership for warranty and
recall work. Subsections (u) and (v) of this section
(page 20, l[ine 28) allow for flexibility to
acconmodat e this issue.

If a certified technician cannot perform the
repairs wthin one business day, an uncertified
technician my perform the repairs under t he
supervision of a certified technician or service
manager. The repairs will be billed at the sane rate
as a certified technician.

If the dealership is not accessible by road or is
nmore than 100 road mles from the dealership, the
deal ership can make arrangenments wth a technician
accessible to the vehicle to performthe repairs. The
manufacturer wll reinburse the dealer at the current
schedul e of conpensation for parts and |abor, plus any
freight or shipping charges OR the retail rate in the
comunity where the repairs are nmade, whichever 1is
| ess.
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Sec. 15. Discontinuation or reduction of |ine.

This section provides that if a manufacturer
di scontinues the sale or distribution of a vehicle
line or reduces the selection of a vehicle line to the
point it is not economcally viable, the dealer can
termnate the franchise deal ership agreenment with good
cause.

2:56: 02 PM
M5. MOSS noted that Section 16 addresses Senator Steven's
question about unfair practices.

Sec. 16. Unfair practices.

The section of the bill outlines practices that a
manuf act urer should not inpose on a dealer and use the
failure of the dealer to accept such a practice as a
reason for termnation of the deal ership agreenent.

1. Sell vehicles or parts or accessories to one dealer
at a lower price than sold to another dealer.

2. Use a pronotion plan or nmarketing plan that would
result in a one dealer being charged a |ower price
for a vehicle than another deal er.

3. Use a pronotion plan or marketing plan that provides
a rebate or incentive programthat requires a dealer
inventory with a predeterm ned nunber or percentage
of vehicl es.

4. Adopt an unreasonabl e, unfair and unequitable nethod
for the allocation, scheduling, or delivery of new
vehicles, parts, or accessories.

5. Refuse or fail to deliver, in reasonable quantities
and a reasonable tinme, product if it is being
delivered to other deal ers.

6. Require a dealer to renodel or renovate existing
facilities as a prerequisite to receiving a nodel or
series of vehicles.

7. Fail or refuse to offer the dealer all nodels
manuf actured for that |ine nake of vehicles.

8. Sell, lease, ship or deliver a new vehicle to a
person other than a dealer in the relevant market
area, unless the vehicle is sold, |eased, or
delivered to a federal agency or the vehicle is
purchased in one relevant narket area to be
delivered in a different rel evant market area.

9. Om, operate, or control a dealership in Al aska
except for a tenporary period not to exceed two
years during a transition from one owner to another
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is the dealership is currently for sale at a fair
and reasonable price; OR in conjunction wth another
person who |acks resources to inmmediately purchase
t he deal ership but the person cannot be connected to
the manufacturer, has nmade a significant capital
investnment in the dealership, has an ownership
interest, and will be able to acquire full ownership
in a reasonable tine.

10. Omn, operate, or control a service facility or
contract with a person other than its franchised
dealer for a service facility wthout witten
consent of the franchised deal er unless the vehicles
bei ng serviced are owned and operated solely by the
manuf act ur er.

11. Use of or sell of confidential or proprietary
information from a dealer to conpete with dealer
such as trade secrets, business plans, market plans,
customer lists, etc.

12. Termnate a franchise the deal er hol ds additional
line make franchises and uses the sane deal ership
facilities for the sale of other |ine nakes.

13. Coerce or attenpt to coerce a dealer to refrain
from or prohibit or attenpt to prohibit a dealer
from acquiring another nake |ine.

14. Require the dealer to make material alteration
to, expansion of or addition to a dealership
facility unless all dealers simlarly situated are
required to take the sane action. The dealer wll
sel ect who does the work.

15. Require the dealer to order or accept delivery of
any vehi cl es, parts, accessori es, equi pnment ,
pronotional material, display itenms or other itens
not required by law. This does not apply to recall
of safety and enmssions parts or to a vehicle
feature, part, accessory or other conponent required
by federal, state, or local |aw

16. Coerce or attenpt to coerce a dealer to join,
contribute to or affiliate wth an advertising

association or participate nonetarily in an
advertising canpaign. |If the deal er does participate
the dealer will be identified as the advertiser, not

t he associ ati on.

17. Prevent the dealer from changing executive
managenent unless the manufacturer can prove the
change will result in managenent by a person who
does not have good noral character or who does not
nmeet reasonable, preexisting, and equitably applied
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standards of the manufacturer. Rej ection of such a
change must be given in witten notice with 60 days
by the manufacturer.

18. Condition the sale, transfer, relocation, or
renewal of a franchise on the manufacturer obtaining
site control or requiring the dealer to nake
substantial facility inprovenments or renovations
t hat exceed $5, 000.

19. Require a dealer, as a condition of granting or
renewi ng a franchise, to waive, limt, or disclaim
the right to protest the establishnment or relocation
of another dealer in the relevant narket area.

20. Require the dealer to change the capital
structure of the dealership or nmeans by which the
deal er finances the operation unless the deal ership

does not at all tinmes neet reasonable capital
i nvest ment requirenents.
21. Increase the price of a vehicle for which there

exists a purchaser at the tinme of the order and the
order was made before the manufacturer provided the
dealer with a witten price increase notification.

22. Fails to indemify and hold harmess a dealer
when the manufacturer settles in witing a court
judgnment for damages or when applicable law or a
franchise agreement requires indemification and
hol di ng harni ess.

The provisions of Sec. 16(a)(1)-(3) lower price
for vehicles, parts, and pronotional plans do not

apply to:

1. Sale for resale to a federal agency

2. Sells or donates the vehicles for use in a driver’s
educati on program

3. Bona fide uniformy applied manufacturer pronotional
program

4. Manufacturers bona fide quantity discount programto
sel|l parts or accessories

5. Manufacturer’s bona fide discount program for a
fleet of 15 or nore new vehicles

Subsection (c) has definitions.
Sec. 17. Redefines “termnate”.
Repeals the current definition of "term nate"

which is “includes nonrenewal or cancellation;” and
redefines “termnate” as “includes to cancel, not to

SENATE L&C COW TTEE -27- March 10, 2016



renew, or to discontinue or nake a reduction under AS
45. 25. 200" .

Sec. 18. Definitions.
Adds definitions for “line neke” and “rel evant
mar ket area”

Sec. 19. Repealer.
Sec. 45.25.110. Term nation of franchi se agreenents.

(b) Notwithstanding (a)(1l) of this section, a
manufacturer may not terminate a franchise agreenent
with a new notor vehicle dealer because of the death
or incapacity of an owner if the owner is not |isted
in the franchise as one on whose expertise and
abilities the manufacturer relied in the granting of
t he franchise
(c) In this section, "good cause" includes when the
new notor vehicle dealer fails to conply wth or
observe a material provi sion of the franchise
agreenent. For the purposes of determ ning good cause
under this subsection, reasonable sales and service
per f or mance criteria and capi tal and facility
requirenents nmay be considered material provisions
only if the criteria or requirenents were conmunicated
in witing to the new notor vehicle dealer wthin a
reasonable period before the effective date of the
termnation or nonrenewal so that a reasonable
opportunity was afforded over a period of not |ess
than six nonths to conply wth the criteria or
requirenments.

Sec. 20. Transition: Schedul e of Conpensati on.

This section provides that +the schedule of
conpensation on the effective date of SB 197 cannot be
less than it was imediately before the effective
dat e. It also makes reference to definitions in
current | aw.

2:59: 57 PM
CHAI R COSTELLO held SB 197 in comm tt ee.

3:00: 25 PM

There being no further business to conme before the committee
Chair Costello adjourned the Senate Labor and Conmerce Standing
Comm ttee neeting at 3:00 p. m
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