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SENATE BILL NO 182
"An Act relating to genetic genealogy, DNA testing, DNA
anal ysis, DNA privacy, and DNA property rights."

- HEARD & HELD

SPONSOR SUBSTI TUTE FOR SENATE BI LL NO. 91

"An Act relating to crimnal |aw and procedure; relating to
controlled substances; relating to probation; relating to
sentencing; establishing a pretrial services program wth
pretrial services officers in the Departnent of Corrections;
relating to permanent fund dividends; relating to electronic
nonitoring;, relating to penalties for violations of nunicipal
or di nances; relating to parole; relating to correctional

restitution centers; relating to comunity work service;
relating to revocation, term nation, suspension, cancellation,
or restoration of a driver's |Ilicense; relating to the

di squalification of persons convicted of <certain felony drug
offenses from participation in the food stanp and tenporary
assi stance prograns; relating to the duties of the comm ssioner
of corrections; anmending Rules 6, 32, 32.1, 38, 41, and 43,
Alaska Rules of Crimnal Procedure, and repealing Rules 41(d)
and (e), Alaska Rules of Crimnal Procedure; and providing for
an effective date."

- HEARD & HELD
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Al aska State Legislature
Juneau, Al aska
PCOSI TI ON STATEMENT: I ntroduced SB 182 on behal f of the sponsor.

BENNETT GREENSPAN, President and founder

Fam |y Tree DNA

Houst on, Texas

PCOSI TI ON STATEMENT: Testified in support of SB 182.

JORDAN SHI LLI NG Staff

Senat or John Coghi |

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT: Answered questions related to SB 91.

ACTI ON NARRATI VE

1:41: 35 PM

CHAIR LESIL MCGQURE <called the Senate Judiciary Standing
Commttee neeting to order at 1:41 p.m Present at the call to
order were Senators Coghill, Costello, Welechowski, and Chair
McGQuire. Senator Mcciche arrived during the course of the
nmeet i ng.

SB 182- DNA TESTI NG EXEMPTI ON FOR GENEALOGY

1:42: 16 PM
CHAI R MCGAUI RE announced the consi derati on of SB 182.

1:42: 34 PM
SENATOR COGHI LL noved to adopt the conmttee substitute (CS) for
SB 182, | abel ed 29-LS1289\E, as the working docunent.

CHAIR MCGUI RE found no objection and version E was before the
conmittee.

1: 43: 02 PM
FORREST WOLFE, Staff, Senator Lesil MG@ire, Al aska State

Legi sl ature, introduced SB 182 on behalf of the sponsor
reading the follow ng prepared testinony:

SB 182 has a very limted scope: to anend Al aska's
statutes to provide solid legal ground for an energing
and increasingly popular new field known as genetic
geneal ogy.
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Wen the Alaska GCenetic Privacy Act was passed,
genetic genealogy was still in its infancy and nowhere
near as popular as it is today, thus this field was
not considered when crafting and enacting this
| egi sl ati on.

Because of this, a problematic legal gray area has
arisen in this state that prevents genetic geneal ogy
conpanies from feeling confortable conducting business
in Alaska. SB 182 rectifies this issue.

CGenetic CGeneal ogy nmust be participated in voluntarily,
and has many benefits for people seeking to trace
their ancestral |ineage.

Online to provide nore information on genetic
geneal ogy and answer any questions we have Bennett
Greenspan, President of Family Tree DNA

We ask your support on this bill that makes Al aska a
better place to do business for a rapidly grow ng
i ndustry and research field, and again, thank you for
heari ng SB 182.

SENATOR COGHI LL pointed out that the bill is in the exenption
section of the statute. Thus, it starts in the negative.

CHAI R MCQUI RE summarized that this bill carves out an exception
in AS 18.13.040 saying it does not apply to collection of a DNA
sanple. She asked M. Geenspan to explain why Al aska | aw needs
this clarification.

BENNETT GREENSPAN, President and founder, Famly Tree DNA
Houst on, Texas, testified in support of SB 182. He explained
that his conpany started out assisting famlies that were
| ooking for lost famly menbers. Over the years, it norphed to a
conpany that also tests people to determne their geneal ogica
roots. They also do work in the adoption comunity as well as
trying to help children who want to reconnect wth biologica
famly. He highlighted that in 2005 the National Geographic
Society selected his conpany to do their DNA testing, which
| ooks exclusively at human mgration patterns around the world.
He described this as the soft side of genetics, essentially
hel ping people ook into the history book that is witten into
their cells, and nothing el se.
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He said SB 182 is necessary because the way the genetic privacy
statute is witten, the DNA testing his conpany does could be
categorized with doctor-directed and nedically ordered tests.
The cheek swab he uses could be considered a medical device and
regul ated as such, even though Famly Tree DNA does not perform
medi cal tests.

Wien the FDA addressed the subject of direct to consumer tests
in 2008 and 2009, it was trying to nake sure that people don't
buy nedical tests and get information on those tests online
rather than going to their nedical doctor for an explanation. On
both occasions, the FDA said it wasn't interested in what Famly
Tree DNA was doing. SB 182 would clarify the statute and provide
an exenption for genetic geneal ogy testing.

1: 50: 40 PM

CHAI R MCGUI RE noted that for many years the |egislature declined
to allow DNA sanples to be collected. During the Mirkowski
adm nistration, a bill passed allowng collection, but not
retention, of Buccal Swabs. There also was a specific
prohibition on nedical use, with a few specific exceptions.
Civil and crimnal penalties are attached for m suse of the DNA
results.

Famly Tree DNA and other simlar conpanies asked her to
introduce a clarifying measure and it seened reasonable and
necessary. Alaskans and others are increasingly interested in
finding out nore about their genetic geneal ogy.

1: 53: 03 PM
SENATOR W ELECHOWBKI read AS 18.13.010(a)(1) and questioned
whether this couldn't already be done wth a disclosure
agreenent .

MR. GREENSPAN said his concern is potentially being swept into
sonme action or case that he's not part of. He related that when
the bill passed in 2005, he estimates there were not nore than
100,000 people worldwide that had done a DNA test for
geneal ogi cal and ant hropol ogi cal purposes. Today that nunber is
approaching 3 mllion, and counsel has pointed out the |ack of
clarity in the statutes is a potential problem

SENATOR W ELECHOWSKI asked if the bill would exenpt Family Tree

DNA and simlar conpanies froma cause of action if there were a
security breach
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MR. GREENSPAN di scussed the neasures his conpany enploys to
ensure their system is secure and reiterated that they do not
| ook at nedical issues. His interest is ensuring that people can
find out about their DNA and that he can operate in all 50
states knowing that what is permssible in one is permssible in
t he ot hers.

2:02:54 PM

SENATOR W ELECHOWSKI voiced interest in protecting Al askans and
ensuring that there won't be an exenption if an organization is
reckless or negligent. He suggested that Legislative Legal
Servi ces nay be able to answer the questions.

MR. GREENSPAN stressed his interest in safety and privacy.

2:04:19 PM
SENATOR COSTELLO asked if a famly that adopts a child from
Chi na can request DNA testing.

MR. GREENSPAN answered in the affirmative describing efforts of
Vi et nanese Anerican and Korean American adults to l|ocate | ost
famly. He noted that Al aska is uniquely progressive because it
has open birth records.

SENATOR COSTELLO asked if he and his conpetitors foresee federa
legislation relating to DNA testing for genealogical and
ant hr opol ogi cal pur poses.

MR. CGREENSPAN related that just three conpanies in the U.S.
offer this type of DNA testing and Family Tree DNA is the only
conpany that offers the mtochondrial test. H's two conpetitors
offer reconbinant DNA testing, and his conmpany allows those
people to nove their records to the Fam |y Tree DNA dat abase for
geneal ogi cal purposes. He didn't know that there would ever be
one | arge dat abase.

2:12: 32 PM
SENATOR COGHI LL asked if the Departnment of Justice ever
subpoenaed DNA i nformation from his conpany.

MR. GREENSPAN said his conpany probably hasn't gotten those
requests because there is no chain of custody. He relies on what
his customers tell him about whose cheek scraping they're
sendi ng and that may or may not be accurate.
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SENATOR COGHI LL comrented that birth parents who don't want
contact after a closed adoption mght be surprised if soneone
did a DNA test and then showed up at their door.

MR. GREENSPAN agreed and added that each state regulates
adoptions a little differently.

2:17: 10 PM
CHAIR MCGQU RE held SB 182 in conmttee for future consideration.

SB  91- OWNI BUS CRI M LAW & PROCEDURE; CORRECTI ONS

2:17: 34 PM
CHAI R MCGQUI RE announced the consideration of SSSB 91. [This was
the first hearing and CSSSSB 91(STA) was before the conmttee.]

2:17: 38 PM

SENATOR JOHN COGHI LL, Al aska State Legislature, Juneau, Al aska
sponsor of SB 91, introduced the legislation speaking to the
foll ow ng sponsor statenent:

Senate Bill 91 inplenents proven practices to reduce
reci divism keep Al askans safe, hold offenders
accountabl e, and control corrections spending.

| ncreased spending on prisons has not brought Al askans
greater public safety: nearly two out of every three
inmates who | eave prison return to prison within three
years. The high rate of recidivism has significantly
i ncreased Departnent of Corrections operating costs to
$324 mllion in FY 2016, and spurred the opening of
the Goose Creek Correctional Center, costing the state
$240 mllion in construction funds.

Al aska Crimnal Justice Conm ssion

Seeking a better public safety return on our state’'s
corrections spending, the legislature established the
Alaska Crimnal Justice Conmmission. The Conm ssion
i ncl uded | egi sl ators, j udges, | aw enf or cenent
of ficers, prosecutors, def ender s, corrections
officials, and nenbers representing crinme victins and
Al aska Natives. The Comm ssion spent over a Yyear
conducting an exhaustive review of the state’'s
pretrial, sent enci ng, corrections, and community
supervi sion data and systens.

SB 91 Incorporates the Conm ssion’s Recommendati ons
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The Comm ssion developed a package of consensus

recommendations that wll reduce the state’'s daily
prison population by 21 percent over the next 10
years, saving the state $424 mllion. SB 91 ains to:

e Inplenment evidence-based pretrial practices by
expanding the use of citations in lieu of arrest
for lower-level nonviolent offenses; and naking

changes to bail practices to focus pretrial
rel ease decisions nore on risk than on ability to
pay.

e Focus prison beds on serious and violent
offenders by diverting nonviolent m sdeneanor
offenders to alternatives; revising drug crinme
penalties; adjusting dollar anmounts for felony
property crimes to account for i nflation;
realigning sentence ranges in statute, expanding
and streamining parole; and incentivizing sex
of fenders to conplete treatnent progranmm ng.

« Strengthen probation and parole supervision by
st andar di zi ng sancti ons for vi ol ati ons of
probation and parole conditions to ensure they
are swift, certain, and proportional
est abl i shi ng i ncentives to conmply Wi th
supervision conditions; and focusing treatnent
resources on hi gh-needs offenders.

* Inmprove opportunities for successful reentry by
offering limted licenses to eligible revoked
of fenders; creating a reentry program within the
Department of Corrections; and opting out of the
federal ban on food stanps for people convicted
of drug crines.

Rei nvest a portion of the savings from these reforns
into evidence-based practices designed to inprove
public safety, <control corrections populations, and
reduce recidivism including supervision services,
victins’ servi ces, vi ol ence prevention, t reat ment
services, and reentry services.

Cost of Doing Nothing: $169 MIlion

Al aska’s prison popul ation grew 27 percent in the |ast
decade, nearly three tinmes faster than the resident
popul ati on. At this rate, t he Depart ment of
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Corrections projects the need to house an additiona
1,416 inmates by 2024, which will cost the state at
| east $169 mllion in new spending. Wth the
di sappointing recidivism rates and public safety
outcones the state has been achieving, the cost of
doi ng nothing is too high.

2:27:29 PM

JORDAN SHILLING Staff, Senator John Coghill, responding to a
guestion from the sponsor, reported that 95 percent of offenders
Will return to their comunities.

2:28: 34 PM

SENATOR COGHILL informed the conmttee that in an effort to turn
the corner on recidivismthe Speaker of the House, Governor, and
Chief Justice of the Al aska Suprene Court wote letters to the
PEW Charitable Trusts ("PEW) requesting technical help |ooking
at Alaska recidivism statistics conpared to other states. He
said they brought statistics that many hadn't seen before and he
believes "we're |ooking at ourselves in a very new way." He
noted that there was sone pushback but it wasn't unexpected.

He reviewed the foll ow ng key findings:

e The pretrial inmate population has grown 81 percent in the
| ast decade.

e Half of the pretrial defendants are detained on nonvi ol ent
charges, including m sdeneanors.

e The bail systemis tied to noney, not ri sk.

« 28 percent of the prison population is pretrial.

» The length of stay for felonies rose 31 percent over the
| ast decade.

» 75 percent of offenders entering prison were convicted of a
nonvi ol ent cri ne.

e 20 percent of the population are incarcerated for technical
vi ol ati ons.

2:30:59 PM
SENATOR M CCI CHE joined the commttee.

SENATOR COGHILL noted that the Alaska Crimnal Justice
Comm ssion annual report to the legislature on page 10 lists the
21 recommendations to decrease corrections costs and protect
public safety.
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He directed attention to the color-coded sheet in the packet
that cross references the bill section wth the Ilist of
recommended policies for the categories of pretrial, sentencing,
comunity supervision, and other. He nentioned the pretrial
category and the policy called "citation versus arrest” that is
addressed in Sections 33-35. Additional pretrial policies are

"risk-based rel ease deci si on maki ng, " and "pretrial
supervision." He noted that pretrial supervision will be part of
the reinvestnent that wll cost noney and require different

treatment of prison beds.

SENATOR COGHILL listed the recommended policies in the
sentencing category for "m sdeneanors,” "controlled substances,"
"felony theft threshold,"” "presunptive ranges," "discretionary
parol e/adm ni strative parole,” "geriatric parole,” and "sex

of fender treatnment."”

CHAIR MCGQUIRE clarified that a series of U'S. Suprene Court
decisions affect what the state legislature has had to do to
conport wth those opinions. She nentioned the Blakely vs.
Washi ngton ruling that said presunptive sentences were okay and
mandat ory m ni mnum sentences could be held at a higher |evel. She
asked the sponsor to explain the interplay with Blakely and
whet her or not this bill would challenge that ruling.

SENATOR  COCGHI LL, speaking to the presunptive sentencing
provisions in Sections 67-69, said those ranges could probably
be noved to a md range but aggravators and mtigators would
still have to be argued at sentencing.

CHAIR MCGUI RE added that states that had the circunstances of
aggravators and mitigators had to have a separate trial unless
they were a tenet of the original sentencing.

She asked M. Shilling to discuss the proposed policy for
control | ed substances in sentencing.

2:42: 01 PM

MR. SHILLING explained that the conmm ssion recomended two
aspects of sentencing related to drugs. One is related to
commercial drug delivery/dealing and the other is related to
sinple drug possession. Existing law does not differentiate
bet ween a high-level and |ow | evel drug dealer so the conm ssion
recommended creating a 2.5 gram wei ght t hreshol d to
differentiate the twd. Dealing above 2.5 grams of certain
substances would be a higher |evel felony and dealing below the
2.5 gramthreshold would be a |ower |evel felony. The goal is to
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differentiate between the drug trafficker and someone who
presumably is selling to support their habit.

For sinple possession, the conm ssion recomended creating a 2.5
gram wei ght threshol d.

CHAIR MCGUI RE asked how the sponsor arrived at the 2.5 gram
threshold. She also asked if he had any comment on the
di sproportionate and potentially discrimnatory sentencing for
users of crack cocaine versus powler cocaine. Arguably, people
in a lower economc class would use crack, whereas a white
collar crimnal would be nore likely to use powder cocai ne.

VR. SHILLING said the 2.5 gram threshold is admttedly
arbitrary, but the woriginal recomendation was a 5 gram
threshold. He admtted that there are incongruences when all
drugs are considered together and a weight threshold is
established. He suggested the commttee mght want to |ook at
that to try and dimnish the incongruities.

SENATOR COGHI LL suggested the commttee deal with each category
of the bill separately, preferably in the order nentioned
previ ously.

CHAIR MCGQUI RE said she likes the idea of dividing the bill in
the four major areas of "pretrial," "sentencing," "comunity
supervision,” and "other." Public testinony would open once the
coommttee has a solid understanding of what the bill does in
each of the categories and the controversial areas have been
fl agged. She asked future testifiers to point to the specific
provi sions they have concerns with and avoid generalizations.
She relayed her intention to spend two weeks on the bill and
send it along to the Finance Conmttee in perfect legal form

She noted that she flagged the weight threshold and stated her
preference to consi der dosage and usage.

SENATOR COGHI LL reviewed his approach to consider the bill and
suggested the commttee rely heavily on the Departnent of Law,
the Public Defender, and the Court System to understand how the
bill will work in practice.

2:49: 58 PM

SENATOR COGHILL explained that the comunity supervision
cat egory i ncl udes policy recommendat i ons for gr aduat ed
sanctions/incentives, cap in t echni cal vi ol ation st ays,
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probation earned credit, mnmaximum probation terns, good-tine on
el ectronic nmonitoring, and CRCs - hal fway houses.

SENATOR M CCl CHE requested a copy of the sponsor's crib notes.

CHAIR MCGU RE requested the crib notes and a docunent show ng
the changes between the original bill and the State Affairs
conmittee substitute.

SENATOR COGHI LL di scussed the policy recormmendations for limted
driver's |license, adm nistrative license revocations, food
stanps, public assistance, re-entry program comunity work,
limting pretrial credit to 120 days, suspended entry of
judgnent, and victims rights, all of which are in the "other"
cat egory.

He noted that the State Affairs Conmttee inserted a provision
requiring a drug and alcohol test to qualify for public
assistance. He said he doesn't know if it's constitutional, but
any nunber of jobs require simlar testing as a matter of public
safety. He opined that there shouldn't be a privacy issue.

2:54: 36 PM
CHAIR MCGQUIRE said it’s an equal protection under the |aw issue
and she'll be | ooking for the nexus and equal application.

SENATOR COGHI LL i ndicated he was open to the di scussion.

He asked M. Shilling to supplenent the discussion on comunity
wor K.
2:57:24 PM

MR.  SHILLI NG described the two aspects to the comunity work
service change. One is to prevent the conversion of comunity
work service hours to prison tine. The commission felt it was
odd that there was a non-incarceration option that could be
converted to incarceration. There was sone thought that the
state shouldn't pay for soneone to spend 10-15 days in prison
sinply because they couldn't or didn't want to conplete their
community work service. The second aspect is if there is an
i ndigent offender who is required to pay a fine, there is an
option in statute for them to work off the fine. Existing
statute says $3 and the bill links the work to the m ni num wage.

CHAIR MCGAUI RE asked if restitution could be included.

MR SHI LLI NG said he would |l ook into that.
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SENATOR COGHI LL asked M. Shilling to speak to limting pretrial
credit to 120 days.

MR, SHI LLING explained that the provision to cap the pretrial
credit to 120 days was at the request of the Ofice of Victins'
Ri ghts. Anecdotal reports were that the day-for-day jail credit
equi val ency for spending tinme on electronic nonitoring created
an incentive for defendants to delay their trial in perpetuity
to get that credit.

SENATOR COGHILL asked M. Shilling to discuss the suspended
entry of judgnent.

MR. SHI LLING explained that it is very simlar to the existing
suspended inposition of sentence. A person admts their guilt
and if they successfully conplete sonme prograns, their
conviction is set aside. The major difference is the judgment
woul dn't be entered in the first place and would provide sone
record confidentiality upon conpletion of the SIJ.

SENATOR COGHI LL added that the case wll be viewable on
CourtView while the case is active, which was a request of the
Ofice of Victinms' Rights.

3:02: 07 PM
CHAI R MCGU RE thanked the sponsor and his staff and held SB 91
in commttee.

3:02: 20 PM

There being no further business to conme before the commttee,
Chair MQiire adjourned the Senate Judiciary Standing Conmmttee
neeting at 3:02 p.m
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