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ACTI ON NARRATI VE
1:41: 29 PM
CHAIR LESIL MCGQURE <called the Senate Judiciary Standing

Commttee neeting to order at 1:41 p.m Present at the call to
order were Senators Costello, Coghill, Welechowski, and Chair

SENATE JUD COW TTEE - 3- March 16, 2015



McGQuire. Senator Mcciche arrived during the course of the
nmeet i ng.

HB  5- CONSERVATOR OF PROTECTED PERSONS

1:41: 58 PM

CHAIR MCGUI RE announced the consideration of HB 5. "An Act
relating to the persons who may be appointed conservators of a
prot ected person.”

1:42:22 PM
REPRESENTATI VE M KE HAWKER, Al aska State Legislature, sponsor of
HB 5, introduced the bill speaking to the follow ng sponsor
statement :

Current statute outlines criteria for who may be a
conservator and wunder what circunstances they may

serve as such. This responsibility is limted to
certain relatives, thereby excluding other relatives.
House Bill 5 helps famlies act in their own best

interest by allowwng an adult related by blood,
marriage or adoption to serve as conservator.
Expandi ng the pool of persons who could serve as a
conservator will allow greater flexibility and choice
for individuals and famlies needing this service.

House Bill 5 does not change the judicial process for
appointing a conservator or weaken the court’s
authority to act in the “best interest” of the

prot ected person.

REPRESENTATI VE HAVWKER asked the commttee to consider this as a
small step in making it easier to secure conservatorships. It
tries to help the narrow w ndow of people who want to have an
in-law or an adult related by marriage or adoption to be able to
be a conservat or

1:50: 01 PM
CHAI R MCGQUI RE stated support for the bill and explained why she
is leaning toward expanding the bill further. Primarily it is to

neet the situations where a potential conservator is divorced, a
close friend or business partner. She provided two scenarios.
First, if her father and step nother were to divorce, her step
brother would be excluded from being appointed her conservator
because he would no longer be related to her by marriage. This
woul d be the case even if the court determ ned that a potentia
conflict of interest was not substantial and the appointnent
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would be in her best interest as the protected person. The
second scenario assunmes she has no biological siblings who are
female, but she has two life-long girlfriends who also have a
common business interest. That presents an inherent potential
financial conflict of interest.

She said that it is ultimately about the person who needs a
conservator and she believes the comopn |aw standard does that
wth the caveat that the court can determne that a potential
conflict of interest is not substantial. She advised that she is
leaning in that direction for a commttee substitute (CS).

SENATOR COSTELLO suggested the commttee |ook at the matter from
the perspective of a person who has been adopted and needs a
conservator. The biological famly is related by blood and woul d
qualify as a potential conservator even if the adoptee was
purposefully renmoved from that famly unit. She asked if he'd
t hought of that.

REPRESENTATI VE HAWKER replied the adoption statutes and the bill
address that through the |layered list of qualifiers.

SENATOR COGHI LL observed that the two factors are that it isn't
a large conflict and that it's in the best interest of the
per son needi ng a conservator.

1:56:18 PM

SENATOR COSTELLO pointed out that the exception to the exception
cones from the current law which focuses on the traditional
famly unit of a married couple and adult children. Changing the
statute to an adult related by blood expands the exception to
i ncl ude people who are related by blood to a person who has been
adopted. She al so questioned the use of the phrase "or adoption”
because people don't talk about their legal children and their
adopted children; they refer to their famly as a unit.

REPRESENTATI VE HAWKER reviewed the prioritized |ist and pointed
out there is nothing that nandates that soneone related by bl ood
can demand the conservatorship and disregard what the protected
person may want.

2:00:41 PM
SENATOR MCGUI RE questioned the w sdom of creating a separate
standard for anybody.

SENATOR COSTELLO asked if there is a difference between a
conservator and a power of attorney.
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REPRESENTATI VE HAWKER deferred the question to a conpetent
attorney. He noted that Ms. Elliott had sonething to add.

2:03:17 PM
CECI LE ELLIOIT, Staff, Representative M ke Hawker, provided sone
background information. In 2004 the I|icensure of guardian and

conservator statutes were anended to encourage nore people to
serve in this capacity, but the conflict of interest was not
fully addressed. Nor was it in the Uniform Probate Code.

SENATOR W ELECHOWSKI observed that the statute is awkwardly
witten. He surmsed that the issue for the in-laws is that the
court sees a potential conflict in that relationship, perhaps
with inheritance. He asked if that or sonmething else is at
i ssue.

REPRESENTATI VE HAWKER agreed that the statute is cunbersone and
confirmed that the point at issue is that there is no explicit
provision to allow an in-law to be appointed a conservator. He
advised that he had the exception drafted to mnimze the
changes.

SENATOR W EL ECHOWEKI guesti oned t he potentially br oad
ram fications of meking this change.

2:09: 21 PM

CHAIR MCGQUI RE stated her intent to hold the bill so nenbers
could think about potential conservators that fall outside the
nodel . For exanple, soneone who was her step brother for 23
years before her parents divorced wouldn't qualify because he
woul d no |l onger be related to her by nmarriage.

REPRESENTATI VE HAWKER suggested the chair asked the court how it
woul d vi ew the vari ous scenari os.

SENATOR COSTELLO expressed interest in knowi ng what other states
have done and stated support for flexibility in the law to
facilitate the selection of the right conservator.

CHAIR MCGUIRE commented on the changing definition of famly
over time.

2:13:40 PM
SENATOR M CCI CHE joined the commttee.
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CHAIR MCQUIRE thanked the sponsor for bringing the issue
forward. She asked Ms. Meade to coment on two scenarios: a step
brother no longer related by marriage and her best friend since
age 17 as potential conservators. The assunption in both
scenarios is that there is a conflict because she is living in
t heir hone.

2:13: 53 PM

NANCY MEADE, GCeneral Counsel, Adm nistrative Staff, Alaska Court
System said her wunderstanding of the statute is that there
would be a conflict of interest wunder AS 13.26.210(b).
Subsection (c) provides an exception to that conflict but the
list of potential conservators does not include a step brother
no |l onger related by marriage or a best friend.

SENATOR W ELECHOWSKI asked how many tinmes per year the court
appoi nts a conservator.

M5. MEADE replied it's not insubstantial and the nunbers are
growng as the population ages. She offered to follow up wth
t he exact nunber and hi ghl i ght ed t hat conservators,
guar di anshi ps, and probate as a whole is the fastest grow ng
case type.

SENATOR COSTELLO asked how often a conservator is appointed
according to law, but is sonmeone different than the protected
person requested or had in m nd.

M5. MEADE said she didn't believe it happens very often, but
that is not a reason to maintain the statute.

2:17: 01 PM

SENATOR W ELECHOWBKI expressed interest in getting the nunbers
on how nmany cases cone up, how many tines the conservator is
rejected, and the grounds for the rejection to get a sense of
t he magni tude of the problem

MS. MEADE agreed to get the information.

2:17:50 PM

MARI E DARLIN, representing AARP of Alaska, advised that the
packets contain letters of support for HB 5 from AARP and the
Al aska Commi ssion on Agi ng.

CHAIR MCGUI RE asked if AARP woul d support a commttee substitute
to entirely elimnate the qualifiers. It would sinply say that
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if there was a conflict, the court would consider the protected
person's preference to be their conservator.

M5. DARLIN said she believes so and she would provide a letter.

2:19:57 PM

DARI N COLBRY, representing hinself, Anchorage, Al aska, testified
in support of HB 5. He advised that he is Representative
Hawker's constituent who brought the issue forward. H's dad is
his conservator and his wife wanted her father-in-law to be her
conservator as well, but the court said it was a conflict of
interest based on the living situation. He elaborated on the
difficulties that decision has caused.

2:23: 04 PM

CHAIR MCGQU RE found no further testifiers and closed public
testinmony. She held HB 5 in comittee awaiting a conmttee
substitute (CS)

SB 47- LI FE | NSURANCE/ ANNUI TY EXEMPTI ONS

2:23:17 PM

CHAIR MCGU RE announced the consideration of SB 47. "An Act
relating to exenptions for cash surrender values, accrued
dividends, and Iloan values of life insurance and annuity
contracts.” She noted that this was the first hearing.

SENATOR COGHI LL, sponsor of HB 47, explained that the bill
anends Title 9 relating to exenptions on |I|ife insurance
annuities and accrued di vi dends. He deferred further
introduction to his intern.

2:24: 32 PM

GERVAN BAQUERO, Intern, Senator John Coghill, introduced SB 47
speaking to the followi ng sponsor statenment: [Origina

punct uati on provided. ]

Under the Al aska Exenptions Act under Chapter 38 of
Title 9 in the Code of Civil Protections there are
currently six exenptions that exist from attachnent,
garni shment, or execution by a creditor in civil
actions. One of these exenptions under AS 09.38.025(a)
is an exenption of up to $500,000 on un-matured life
insurance. SB 47 goes in and repeals the $500, 000
[imt in AS 09. 38.025(a).
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In effect SB 47 brings AS 09.38.025(a) in line wth
ot her exenptions found in the Al aska Exenption Act,

such as: burial plots, longevity bonuses, tuition
credits, t he per manent fund di vi dend, nmedi cal
benefits, |liquor |I|icenses, paynents found under the

Senior Benefits Paynent Program conpensation of
benefits exenpt under federal law, and retirenment plan
interests and paynents.

Wiile the law currently provides protection of non-
estate assets up to $500,000, having a limt in the
first place clearly does not assist in the protection
of assets or pre-bankruptcy planning. Wile states
li ke South Carolina, Wsconsin, and New York expressly
define cash surrender values from life insurance as
exenpt, still many states ultimately rely on judicial
interpretation of a debtor’s intent. This bill wll
provi de people with a better security and planning for
their famlies after they have passed on.

This Dbill encourages personal responsibility and
protects the future of Al askan famlies.

MR. BAQUERO hi ghlighted the zero fiscal note and then addressed
the concern about the potential to use these policies to defraud
a creditor. He advised that these policies can be attached if
they're assigned as collateral, and Alaska's estate planning
laws do not protect individuals who engage in estate and
financial planning to willfully defraud a creditor. Also, the
four-year state |ook-back and the ten-year federal |ook-back to
revi ew bankruptcy proceedings are anple to discourage fraudul ent
activity. He suggested that Matt Blattmacher with the Al aska
Trust Conpany could expand on the explanation. Finally, AS
09.38.065 lists the gamut of opportunities for a creditor to
receive just restitution agai nst exenpt property.

He reiterated that this bill only says that unmatured life
insurance policies are secure and remain a safe financial tool
for famlies or an individual to provide for their beneficiaries
in the future.

2:31:37 PM

SENATOR W ELECHOWNSKI asked how accessible an unmatured life
insurance policy is in an annuity contract. He explained he
doesn't want to establish a process for people to avoid their
personal debts or to shield their noney froma | awsuit.
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MR, BAQUERO deferred to M. Blattnachr.

MATTHEW BLATTMACHR, Al aska Trust Conpany, Anchorage, Al aska,
expl ained that the only value to an unmatured policy is the cash
value and only permanent types of insurance contracts have a
cash value, not terminsurance. Al so, Alaska |law has a four-year
statute of limtations for bankruptcy | ook back. If soneone were
to contribute a | arge anmount of noney to a life insurance policy
and then claim bankruptcy or have a creditor proceeding, the
state would have four years to |ook back at any transfer or
conveyance that individual nmade and determ ne whether or not it
intentionally had the malicious nature of being fraudulent. In
addition, the federal bankruptcy statutes provide a 10-year
wi ndow to | ook back

2:35:55 PM

SENATOR W ELECHOABKI asked if an unmatured rmultimllion dollar
life insurance policy would be protected if the insured was
found responsible for a car accident that resulted in the death
of anot her person.

MR. BLATTMACHR answered he didn't know if a court has the
ability to enforce it, but he sees no reason that the policy
couldn't be assigned to pay off a judgenent once the insured
passes. He suggested that Linda Holbert mght be able to
descri be ot her options.

SENATOR M CCICHE asked what proportion of unmatured Ilife
i nsurance policies and annuity contracts are worth over $0.5
mllion.

MR. BLATTMACHR surmised it's a fairly high percentage. Life
insurance is a growing form of estate and retirenent planning
and $0.5 mllion would be quickly reached if sonmeone were to
calculate the cost a premature death would have on their famly,
even if they didn't have a high annual incone.

SENATOR W ELECHOWSKI asked if a lot of people with |[large
unmatured Ilife insurance policies and annuity contracts are
decl aring bankruptcy and if it makes sense to raise the cap to
$2 mllion.

MR. BLATTMACHR reiterated that nore of these policies are being
purchased and they're for larger face values. A lot of tines
it's done for business planning purposes, because it could nake
the difference between success and failure for a conpany if a
key person were to suffer an untinmely death. He noted that sone
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| ocal banks voiced concern that this |egislation would prohibit
using the policies as collateral, but that's not accurate. The
bill just provides sone protection in the event the policy is
not assi gned.

2:41:52 PM

LI NDA HULBERT, Agent, New York Life Insurance, Fairbanks

Al aska, stated that she has worked wth famlies in the
i nsurance industry for the |last 25 years hel ping them pass al ong
their assets to their children and famly. She offered to answer
guesti ons.

SENATOR W ELECHOWBKI asked what problem this |egislation seeks
to fix.

M5. HULBERT expl ained that this change will help Al aska stay on
par with the other states that offer this type of protection.
The financial world is changing and a pension through an
enpl oyer or Social Security isn't necessarily secure today. This
is one way to help individuals and small businesses plan for the

future for their famlies and retirement. Addressing the
guestion about increasing the cap, she pointed out that 10 or 15
years ago $0.5 mllion sounded like a lot, but in an annuity at

five percent that mght only vyield $50,000 per vyear. She
described the legislation as a good tool of public policy that
does not change Al aska's strong fraudulent transfer rules. The
assets of anyone who has conmitted a crine would be reachable
just as they are today. This is a planning tool for individuals
to plan for a secure future for their famly and a secure future
for thenselves in retirenent.

2:45: 53 PM
SENATOR COGHI LL asked if there are limtations on state or
federal annuities or pensions.

M5. HULBERT explained that each state governs insurance and
annuities so the federal governnent doesn't enter in. About 10
states offer this type of planning tool that allows people to
place their noney in these instrunents so it wll be avail able
for their famly in the event of their death or they'll have the
cash value of the policy to help for retirenent.

SENATOR COGHI LL asked if state SBS annuities are affected by
this | egislation.

M5. HULBERT said she didn't know for certain, but the D vision
of Insurance supports the bill as good public policy. She added
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that she believes this will raise revenue for the state because
2.7 percent of every life insurance policy or annuity contract
goes into the state coffer.

SENATOR W ELECHOWBKI asked if there's is a provision that allows

soneone to pierce the exenption when there has been illegal
activity such as driving drunk and killing someone or rape or
nmur der .

M5. HULBERT offered her wunderstanding that a person's assets
woul d be reachable if they commtted a crine.

SENATOR W ELECHOASKI asked what sort of clainms are involved to
get the assets.

M5. HULBERT said she didn't know, but nmany other states and the
Division of Insurance feel this is a legitimate planning tool.
She wasn't aware of any way that people could be wonged by it.

SENATOR COGHI LL suggested he and Senator W el echowski could | ook
into the fraud protections and bring the information to the
commttee. He asked if insurance contracts are witten to
include fraud protections or if it's in state |aw.

M5. HULBERT advised that fraudulent transfer provisions and
i nsurance are governed by state |aw.

2:53: 08 PM

LORI WNG HEIER, Director, D vision of Insurance, Departnent of
Commerce, Community and Econom ¢ Devel opnment (DCCED), clarified
that the bill is witten for Title 9, not Title 21. She
explained that life insurance is a sinple tool for retirenent
pl anni ng that some people find easier to understand than working
with a financial planner on annuities and a mxed plan. Oten
the Iife insurance product is their sole retirenment plan, which
is probably why the sponsor is trying to renmove the $0.5 nillion
cap. Addressing Senator Wel echowski's question, she said her
understanding is that this is for civil matters.

SENATOR W ELECHOWNSKI said it would ease his concerns if she
woul d point to the specific provision in the |aw

M5. WNG HEI ER agreed to follow up with the information.

SENATOR COGHILL clarified that the intent is to give people a
legitimate reason to invest in estate planning.
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SENATOR W ELECHOWNSKI asked if an insurance contract would be
shielded in a drunk driving incident when the famly files a
civil |lawsuit.

M5. WNG HEI ER offered to seek clarification fromthe Departnent
of Law (DOL) and follow up at the next hearing.

SENATOR M CCICHE interpreted AS 09.38.030 to nean that paynents
on a crimnal offense are not shiel ded.

SENATOR W ELECHOMSKI said his reading is that restitution
ordered by the court could possibly pierce this exenption, but
he didn't know how that applies to civil |awsuits.

CHAIR MCGQU RE asked M. Wng-Heier if she could provide
clarification from Departnent of Law in short order.

M5. WNG HEIER replied she'd try to get it this week.

2:57:11 PM
SENATOR W ELECHOMSKI asked if the legislation was necessary as
opposed to raising the cap to $1 million or $2 million.

M5. WNG HEIER replied the D vision of Insurance has not had the
cap brought forward as an issue. She didn't know what Title 9
i ssues had been brought before the Departnent of Law.

SENATOR COGHI LL related that this legislation is an effort to
respond to the <changing world of investnment and provide
legitimate protections for people.

MR. BAQUERO highlighted that the state collects 2.7 percent on
life insurance policies that are below $100,000. He also
menti oned other legislation he is carrying for the sponsor.

SENATOR COCGHILL stated that it's a legitimte point that the
exenption can be penetrated for the right reasons.

3:02: 15 PM
CHAI R MC@QUI RE announced she would hold SB 47 in commttee for
further consideration.

3:02: 38 PM

There being no further business to conme before the conmttee,
Chair MQiire adjourned the Senate Judiciary Standing Commttee
neeting at 3:02 p.m
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