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HOUSE BI LL NO. 247

"An Act relating to confidential information status and public
record status of information in the possession of the Departnent
of Revenue; relating to interest applicable to delinquent tax;
relating to disclosure of oil and gas production tax credit
information; relating to refunds for the gas storage facility
tax credit, the Iliquefied natural gas storage facility tax
credit, and the qualified in-state oil refinery infrastructure
expenditures tax credit; relating to the mininmumtax for certain
oil and gas production; relating to the mninmum tax cal cul ation
for nmonthly installnment paynents of estimated tax; relating to
interest on nonthly installnment paynents of estimted tax;
relating to limtations for the application of tax credits;
relating to oil and gas production tax credits for certain
| osses and expendi t ur es; relating to limtations for
nontransferable oil and gas production tax credits based on oil
production and the alternative tax credit for oil and gas
exploration; relating to purchase of tax credit certificates
fromthe oil and gas tax credit fund; relating to a m ninmm for
gross value at the point of production; relating to |ease
expenditures and tax credits for nunicipal entities; adding a

definition for "qualified capital expendi ture"; adding a
definition for "outstanding liability to the state"; repealing
oil and gas exploration incentive <credits; repealing the
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l[imtation on the application of credits against tax liability
for |ease expenditures incurred before January 1, 2011,
repealing provisions related to the nonthly install nment paynents
for estimated tax for oil and gas produced before January 1,
2014; repealing the oil and gas production tax credit for
qualified capital expenditures and certain well expenditures;
repealing the calculation for certain |ease expenditures
applicabl e before January 1, 2011; meking conform ng anmendnents;
and providing for an effective date."

- HEARD & HELD

HOUSE BI LL NO. 246

"An Act creating the oil and gas infrastructure devel opnent
program and the oil and gas infrastructure devel opment fund in
the Al aska Industrial Devel opnent and Export Authority; relating
to the interest rates of the Al aska Industrial Devel opnent and
Expor t Aut hori ty; relating to t he sust ai nabl e ener gy
transm ssion and supply developnent and Arctic infrastructure
devel opnent prograns of the Alaska Industrial Developnment and
Export  Authority; relating to dividends from the Al aska
| ndustri al Devel opnent and Export  Authority; and adding
definitions for 'oil and gas developnment infrastructure' and
'proven reserves.'"

- Bl LL HEARI NG CANCELED
HOUSE Bl LL NO. 177
"An Act relating to king salnon tags and Kking salnon tag
designs."
- Bl LL HEARI NG CANCELED
PREVI QUS COW TTEE ACTI ON
BILL: HB 247

SHORT TI TLE: TAX; CREDI TS; | NTEREST; REFUNDS; O & G
SPONSOR(s): RULES BY REQUEST OF THE GOVERNOR

01/ 19/ 16 (H) READ THE FIRST TIME - REFERRALS
01/ 19/ 16 (H) RES, FIN

02/ 03/ 16 (H) RES AT 1: 00 PM BARNES 124

02/ 03/ 16 (H) Heard & Hel d

02/ 03/ 16 (H) M NUTE( RES)

02/ 05/ 16 (H) RES AT 1: 00 PM BARNES 124

02/ 05/ 16 (H) -~ MEETI NG CANCELED - -

02/ 10/ 16 (H) RES AT 1: 00 PM BARNES 124
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02/ 10/ 16 (H) Heard & Hel d
02/ 10/ 16 (H) M NUTE( RES)
02/ 12/ 16 (H RES AT 1: 00 PM BARNES 124

W TNESS REG STER

KEN ALPER, Director

Tax Division

Departnent of Revenue (DOR)

Juneau, Al aska

POSI TI ON  STATEMENT: On behalf of the governor, provided a
sectional analysis of HB 247.

ACTI ON NARRATI VE

1:07:12 PM

COCHAIR DAVID TALERICO called the House Resources Standing
Commttee neeting to order at 1:07 p.m Representatives Herron
Tal eri co, Hawker, Tarr, Josephson, Seaton, 0 son, and Johnson

were present at the call to order

HB 247- TAX; CREDI TS; | NTEREST; REFUNDS; O & G

1: 08: 04 PM

CO CHAIR TALERI CO announced that the only order of business is
HOUSE BILL NO 247, "An Act relating to confidential information
status and public record status of information in the possession
of the Departnent of Revenue; relating to interest applicable to
delinquent tax; relating to disclosure of oil and gas production
tax credit information; relating to refunds for the gas storage
facility tax credit, the liquefied natural gas storage facility
t ax credit, and t he qual ified in-state oi | refinery
infrastructure expenditures tax credit; relating to the m ninmm
tax for certain oil and gas production; relating to the m ninmm
tax calculation for nonthly installnment paynents of estinated
tax; relating to interest on nonthly installnent paynents of
estimated tax; relating to limtations for the application of
tax credits; relating to oil and gas production tax credits for

certain losses and expenditures; relating to |limtations for
nontransferable oil and gas production tax credits based on oil
production and the alternative tax credit for oil and gas

exploration; relating to purchase of tax credit certificates
fromthe oil and gas tax credit fund; relating to a mninmum for
gross value at the point of production; relating to |ease
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expenditures and tax credits for nunicipal entities; adding a
definition for "qualified capital expendi ture"; adding a
definition for "outstanding liability to the state"; repealing
oil and gas exploration incentive credits; repealing the
[imtation on the application of credits against tax liability
for lease expenditures incurred before January 1, 2011,
repealing provisions related to the nonthly install nment paynents
for estimated tax for oil and gas produced before January 1,
2014; repealing the oil and gas production tax credit for
qualified capital expenditures and certain well expenditures;
repealing the calculation for certain |ease expenditures
applicabl e before January 1, 2011; nmeking conform ng amendnents;
and providing for an effective date.”

1: 08: 29 PM

KEN ALPER, Director, Tax Division, Departnent of Revenue (DOR),
provided a sectional analysis of HB 247 on behalf of the
governor. He said Sections 1-5 all refer to a repealer. Al aska
statute includes sone exploration tax credit progranms that go
back several decades that are dormant, have not been used, and
in sonme cases the appropriate regulatory structure of the rules
have not even been devel oped. Many of the alternative credits
for exploration in AS 43.55.025 are sunsetting and the
adm nistration wanted to make sure that these dormant prograns
didn't get resurrected, brought to life, while a separate set of

benefits for exploration remains in place. Section 40, the
repeal er section of the bill, is a repeal of AS 43.05.180(i) and
different sections of AS 41.09; in doing so, there are other

places in statute where those are referenced as part of a
general reference in another concept. The specifics of Sections
1-5 talk about the Departnment of Natural Resources (DNR) and
DNR' s ability to audit royalties; it mnmakes reference to these
credits so those sections are being anended to reflect the
repealing of those sections elsewhere in the statute. It
doesn't change the underlying ability of DNR to audit royalties.

1:10: 50 PM

MR. ALPER explained that Section 6 is a conformng change to
Section 8. Section 8 is a substantive piece that has to do with
the limted waiver of confidentiality, the ability of the state
to report on the credits that it is spending, the conpanies that
are receiving it, and the projects.

REPRESENTATI VE HAWKER i nquired whether the substantive portion
of the bill begins with Section 8.
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MR. ALPER replied that the substantive portion begins wth
Section 7. But, because Section 6 is a conform ng section that
refers to Section 8, he skipped to Section 8 to better describe
Section 6.

MR. ALPER returned to his presentation, reiterating that Section
8 tal ks about confidentiality waivers and Section 6 tal ks about
what is confidential. It is part of the core "we keep taxpayer
information confidential statutes"” that describe that activity.
There is |imted waiver |anguage that says what is and isn't
confidential. That is being nodified to include the new section
that's added by Section 8 of the bill. So, Section 8 is purely
conformng in that sense, which he will discuss in a nonent.

1:12: 13 PM

MR. ALPER turned to Section 7, noting that it is the interest
rate change, which is in the general tax statutes, AS 43.05, and
applies not just to oil and gas but to all taxes collected by
the state. It is the interest rate that the state collects for
anything coming from a delinquency, an assessnent, or a past due
tax that is determned to be owed. It is one of the core issues
that the Departnent of Revenue (DOR) deals with when it cones to
col l ecting noney. He pointed out that that nunmber also works
the same in reverse. \Wien soneone overpays their taxes, or they
pay their tax and then appeal an assessnment and win that appeal,
[the state] pays them back with interest at the sane interest
rate that is charged for a taxpayer's short paynments. M. Al per
reviewed the legislative history on the interest rate, noting
that for many years the interest rate was 11 percent, which was
generally understood to be a very high rate and led to sone very
hi gh conpound interest calculations if years took place. Senate
Bill 21 made a change to this section that created an (A and a
(B) with applicability tied to the tine. The hi gher interest
rate of 11 percent is in place for before January 1, 2014, and
the lower interest rate of 3 percent above the Federal D scount
Rate is in place for the tinme after January 1, 2014.

1:13: 44 PM

MR. ALPER explained there are three changes in Section 7. One
is a flat repeal of the |anguage that refers to the time before
2014 because it's obsolete and no | onger needed. Several pieces

of that are seen in the bill because [the adm nistration] is
trying to get rid of obsolete statute and shrink the statute
books by a few pages. If any issue ever cones up referring to
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those tine periods, the statute books that were law at the tine
are used and nothing is conpromsed or lost, it's just a matter
of getting less words in the | aw books.

MR. ALPER said the second change in Section 7 reinstitutes the
i dea of conpound interest. For nost of history, when there was
a delinquency or a tax owed there is the basic amount that's
owed and then, as interest is accrued every quarter, the
interest would be added to the bal ance; then new interest would

be calculated on the balance plus the interest. That's the
general idea of conpounding, but it was lost in a |ate anmendnent
to Senate Bill 21 and there are different opinions as to the
reason for that. He offered his belief that nost people think
it was inadvertent when a technical anmendnment occurred in
cormmittee that was addressing a different topic. So, the idea

of conpound interest is reinstituted by HB 247.

MR. ALPER noted that third and nost material in Section 7 is the
change to the interest rate itself. Instead of being tied to 3
percent over the discount rate, it would be 7 percent above the
di scount rate. The discount rate today is 1 percent and is a
quarterly adjusted formula the way the state treats it. Today
the state is collecting 4 percent interest and under HB 247 the
state would collect 8 percent. The nunber 8 is splitting the
di fference between what was too high and what is now generally
considered as too low. Continuing, he pointed out that there is
sonme expectation during this tinme of shortfall that Al aska wll
be, to a certain extent, using earnings on its savings to help

fund ongoi ng governnent operations. If that occurs, that neans
that there is suddenly an opportunity cost to use of the state's
savi ngs. If an extra dollar has to be pulled out because

soneone didn't pay their taxes for three years, then when that
dollar is repaid to the state's savings [the adm nistration]
wants to ensure that [the state] gets the anobunt that that noney
woul d have earned had it remained in savings. Thus, HB 247
would tie the state's interest rate approximately to the
expected rate of return for the permanent fund and that nunber
is in the 7 or so percent range according to the permanent
fund's consultants, Callan Associ at es.

1:16: 12 PM

REPRESENTATI VE HAWKER said M. Al per nmade a | ot of statements he
doesn't necessarily agree with, particularly that the Callan
discount rate is the appropriate rate for the state's cost of
capital. He requested clarification in regard to when an
assessnment is made and the state charges interest as to whether
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that interest commences on the date the assessnent is nade or on
the date that the original tax was obligated.

MR. ALPER responded that the interest begins accruing on the
date the tax was due.

REPRESENTATI VE HAWKER i nquired as to how nmany years the state is
delinquent in its audit process.

MR. ALPER answered that he doesn't want to use the word

del i nquent . He allowed [the Tax Division] does have a delay,
that it does have a multi-year process to audit oil and gas
production tax returns. The statutes provide six years as the
statute of Ilimtations. In prior years [the division] has

pushed fairly close, weeks and even days, to that six-year
deadline, but [the division] is noving off of that deadline.
The short answer is that [the Tax D vision] can be up to six
years behind and [the division] is currently finishing cal endar

year 2009. Those taxes were due and payable and finalized
through the true-up process on Mirch 31, 2010, so sonetine
bet ween now and March 31 [the division] will be conpleting the

rest of 2009 and issuing the appropriate assessnents.
1:17:51 PM

REPRESENTATI VE HAWKER recalled it was established very clearly
at the last hearing that the notivation behind HB 247 was
strictly to raise revenue; that that was the criteria as to how
the decisions that were brought forward to the comittee were
est abl i shed. He asked whether any consideration was given to
what is a fair assessnment rate and process, or whether it was
done blindly to raise revenue. Mai ntai ning that [the division]
is delinquent in its audits and knows it can go back, he said a
conpounded interest rate over six years is now being proposed
when a taxpayer doesn't even know what its obligation is. He
recounted M. Alper's statement that many of these obligations
are unresolved because the departnent didn't have the rules and
regul ations out there for the taxpayers to even know what they
coul d expect out of audits. He offered his belief that that had
a lot to do with why the conpounding factor was elinmnated as
the last bill went through the |egislature. Rat her than being
attributed to an error as stated by M. Al per, Representative
Hawker said he thinks it was a judgenent that was made to
provide a nore fair tax structure. He asked whether he is wong
in thinking this.
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COWM SSI ONER HOFFBECK replied that the idea behind going to
conmpounding interest at a 7 percent rate was sinply to make it
revenue neutral to the state, regardless of whether [the state]
refunded noney or collected noney on an audit. Totally revenue
neutral such that if the state had it in advance, and had it
invested, the state would get about that rate of return; if it
was owed to the state then the state should have been all owed

that rate of return. If the state owed it back, the state would
not be paying back any nore than the state would have earned by
having it. The idea is not to raise nore noney, but sinply to

make it revenue neutral given the state is noving into an era
where its investnent returns are going to be a source of funding
government servi ces. It wasn't wanted to be nore or |ess, but
about the sane.

MR. ALPER clarified that these [proposed] interest rates are in
no way retroactive. The interest rate that is in statute at the
time covers the entirety of that time period. The only taxpayer
that mght be paying this new interest rate for six years is a
taxpayer that owes taxes this year and mght get audited six
years fromnow. He said [DOR] does not want that taxpayer to be
waiting six years and is working diligently to speed up that
process and hopes to be within three or four years at nost of
the due date. For exanple, when |ast year's taxes were assessed
in 2015, four and a half or five years of interest was in at the
11 percent rate and the last year or so was in at the |ower

Senate Bill 21 interest rate. The lower interest rate is
working its way through the system and is becomng a |larger and
| arger portion of any assessnent until finally it becones the

main one or it is changed to the rate proposed in HB 247. The
nmoney received from a tax assessnent goes to the Constitutiona
Budget Reserve (CBR); not much, if any, is general fund revenue.
There is no general fund revenue inpact in [DOR s] fiscal note
related to this specific section of the bill.

1: 21: 43 PM

REPRESENTATI VE HAWKER addressed the statenent t hat t he
opportunity cost for this noney is not having it in the
Constitutional Budget Reserve (CBR) fund. |In regard to the idea
that it be revenue neutral to the state w thout having that
money in the state's accounts, he inquired as to what are the
current earnings on Constitutional Budget Reserve funds.

COWM SSI ONER  HOFFBECK responded that the earnings wll Dbe

negative this year, although not as negative as the permanent
fund. That was done because of the situation where [the state]
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is spending heavily from the Constitutional Budget Reserve to
fund governnent. If and when [the state] has a fiscal plan that
starts using the earnings reserve of the permanent fund, then
that noney in the Constitutional Budget Reserve will be put back
into the subaccount and wll be invested in a fashion very
simlar to the permanent fund. This all fits into the totality
of the fiscal plan and nakes it consistent.

REPRESENTATI VE HAWKER t hanked the conm ssioner for the insight
he just provided.

1:22: 56 PM

REPRESENTATI VE JOSEPHSON requested M. Alper to repeat what he
said about interest owed in the event of an overpaynent.

MR. ALPER answered that if there is an overpaynent, or if there
is an assessnment that is paid and then appealed, and it goes
t hrough the process and the taxpayer wins its appeal, or settles
at sone in-between point, and [DOR] owes the taxpayer a refund,
[DOR] will pay the refund with the same interest rate that [DOR]
receives on the taxpayer's underpaynents to [the agency]. It's
a two-way interest rate that is throughout the statutes.

REPRESENTATI VE JOSEPHSON surmised that if HB 247 were to becone
law, the State of Alaska is taking sonme additional risk because
in the event of an overpaynent the state would pay [an interest
rate of] 7 or 8 percent rather than 3 or 4 percent.

MR. ALPER replied yes. He noted that, anecdotally from his
staff's observation in the last year or so, in past years when
there was an assessnent [DOR] would be nore likely to get the
paynent and then have it appeal ed because conpanies didn't want
to be on the hook for that 11 percent for the year or tw it
m ght take to work through the appeals process. The tendency
now, if a conpany is going to appeal, is to not pay and w thhold
the nmoney until it works through the appeals process because the
3 or 4 percent is much |less onerous to the conpany's cash fl ow,
the conpany is better off keeping the noney in its own books
until the issue is resolved.

REPRESENTATI VE JOSEPHSON inquired whether 7 percent plus the
di scount rate represents a sweet spot where the best auditors of
both parties better be in their "A ganes" because there is an
equal liability potential for both parties to get it wong.
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MR. ALPER responded that the oil conpanies are all different
from each other. Each has its own expectation of return on its
own investnent; legislative commttees have wused the term
"hurdle rate" for this expectation. The oil conpani es' nunbers
tend to be higher than that, the state's nunbers tend to be
| ower because the state's noney is in nore conservative assets.
The intent is to tie the interest rate to the opportunity cost
based on the state's investnent earnings; a netric was chosen in
HB 247 that roughly approximted that. That coul d be obtai ned
in several different ways, but the goal is try to get sonething
i ke the noney that the state would otherwi se be earning if that
noney weren't being spent out of savings and was in the
per manent fund.

1: 25: 44 PM
REPRESENTATI VE OLSON asked if the nost conpleted year is 2008.
MR. ALPER answered yes.

REPRESENTATI VE OLSON inquired whether it was the state or the
producers that got favored in the assessnment when a l|look is
t aken back 10 years ago.

MR. ALPER said he doesn't understand the question.

REPRESENTATI VE OLSON, in regard to |ooking at assessnments for 10
years ago, asked whether the state collected additional nonies
or whether the producers got noney back.

MR. ALPER replied that although it is by no means universal
when there is a change in oil and gas tax return it is alnobst
always in the state's favor, the state is looking for nore
noney.

REPRESENTATI VE OLSON, in regard to those 10 years, inquired as
to how many of themwent alnpst to the statute of limtations.

MR. ALPER answered that the statute of limtations was increased
in 2007 with the passage of Alaska's Cear and Equitable Share
( ACES) . After the passage of the earlier net profits tax in
2006, the production profits tax (PPT), it was recognized that
the work load of auditing tax returns suddenly got nuch nore
conplicated because [the Tax Division] was dealing with upstream
expenditures, a type of industry work that it had never before
| ooked at as far as the line-item detail. So, the struggle to
get the PPT audit on tine was seen years in advance and extra
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time was given for ACES. That, and the regul atory changes, and
vari ous statutory changes, neant that the division pushed fairly
close to the line for 2007 and 2008. He offered his belief that
the division's prior history was not |ike that, but that in the
| ast two years the division was very close to statute.

1: 27: 36 PM

REPRESENTATI VE OLSON offered his understanding that [the Tax
Division] cut its nunber of tax auditors fromfour to three.

MR. ALPER noted that Representative Ason is referring to the
audit nmasters. He explained that audit naster is an exenpt job
classification that was added as part of the ACES bill in 2007

The audit masters are designed to be industry experienced people
who conme in at a higher rate of pay so that they can provide
expertise, guidance, regulatory assistance, and supervision to a
certain extent. Under ACES, House Bill 2001, audit nasters are
expressly prohibited from doing the auditing thenselves, so
audit nmasters are helping the auditors but not doing the audits.
The actual audit staff has not been changed in the |ast couple
years.

REPRESENTATI VE OLSON i nquired whether it would be to everybody's
advantage to take the statute of limtations back to three years
so the State of Alaska could recapture that noney nore quickly
than having it sit out there for six years.

MR. ALPER replied that if that were to happen immediately it
m ght cause [the Tax D vision] to do inadequate work to go
t hrough the next couple of years of taxes because the division
woul d al ready be past that statute for 2010 and 2011. If there
is a goal to reduce that nunber over the next several years, the
division intends to catch up to it. The division is starting to
do two years at a tine; by a year fromnow the division will be
a year off the statute of limtations, by two years from now the
division will be two years off the statute of limtations, but
t hese things cannot happen instantaneously. [ The Tax Division]
woul d be happy to provide sone of the source docunents, but the
upstream i nformati on provided by the nmajor oil and gas conpanies

is hundreds of thousands of Iline itens. It's a nmassive
information undertaking with a lot of back and forth, requests
for followup information, and exam ning of records. It's a
very technical and conplex process. He said he would be

reluctant to say the division could speed it up faster than the
division is saying it is speeding it up.
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1:29: 37 PM

REPRESENTATI VE OLSON asked whether extending the effective date
two years would be an option in order to give [the Tax D vision]
two years to do it.

MR. ALPER responded that two years to catch up three years is
probably nore than the division could handle; the division |ikes
the idea of having a little bit of cushion. VWhat if sonething
happens? \What if a key enployee is lost? \Wiat if there is
anot her statutory change between now and then? He said he I|ikes
having the six years and that for as long as he has this job it
is his intent to not use it. He strongly recommended that, if
it is wanted to go in that direction, that the conversation
about changing the statute of limtations be had in a year or so
when it can be seen how well the division has followed through
on its mssion to catch up sone.

REPRESENTATI VE OLSON conmented that everybody can be replaced,
including in the |egislature. He said he does not believe [the
Tax Division] has one key person who would slow things down for
nore than several nonths.

1: 30: 46 PM

REPRESENTATI VE TARR understood that with the PPT and ACES the
changes becane nore conplicated in terns of figuring things out.
She inquired whether there would be a way of separating just
that to get through the 2012 tax years, such as contracting with
a conpany or hiring additional staff to get through those nore
qui ckly.

MR. ALPER answered he is not certain that nore staff would speed
it up because generally speaking there is typically a team of

three people working on each major producer, to limt the
conversation to that because that's where the noney has been.
Each team has a senior auditor and two junior auditors. They

work closely under the direction of the supervisor of the group
who is a classified staff nenber, and the audit naster provides
technical assistance, review work, and anmendnents to the
narrative. So, he said, he doesn't know if nore bodies would
speed that up. Wile there's a ot of work to go through, a |ot
of the tinme is spent in sinply the back and forth and the trying
to convey to the taxpayer the type of information that [the Tax

Division] needs and then waiting for it to be submtted. The
division is behind not because it takes six years to do an
audit, it takes a year, but because years went by in the past
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where the division wasn't finishing audits because of externa
factors; for exanple, the initial witing of regulations after
maj or tax changes consunes a |ot of tine. A maj or consuner of
time was the inplenmentation of the software system the tax
handl i ng system He reiterated that he strongly believes the
division is past all of those hurdles and delay elenents, and
staff are now sinply doing their jobs. He offered his hope that
as the division gets nore years behind it of a conplex net
profits system that the issues where the division disagrees
with industry start working thenselves out and the returns cone
closer to getting it right the first tine.

1: 33: 15 PM

REPRESENTATI VE TARR asked whet her the proposed changes in HB 247
would sinplify the process, once past ACES, and nmake it easier
to do the assessnments and do themin a shorter tineline.

MR. ALPER replied yes, adding that he thinks division staff are
getting better at their jobs. He explained that a conm ngling
of the two halves of the production audit group is being seen.
One discreet group of staff primarily deals with audit and tax
returns, and the other group primarily deals with auditing and
reviewi ng requests for refundable credits, which have different
timelines and tend to be smaller dollar itens. The staff
dealing with the credit data set have becone the division's in-
house experts on upstream expenditures because people are com ng
in with Qperating Loss Credits or Capital Credits and staff are
now working with the production tax people to help those people
devel op the expertise because they need to develop that for the

tax returns going forward. So, there is a little bit of a
streanm i ning, but he doesn't know what that's going to |ook |ike
in two years - like all operations it's a work in progress. He

related that the other day he told [DOR s] budget subconmmttee
that there are 15 fewer enployees in the Tax Division than there
were 14 nonths ago when the administration cane in. Thus far
the production audit group has not |ost any positions and [the
division] is trying to keep that together because they have a
very inportant job to do; [the division] is close to six years
behind and it nust be ensured that no deadlines are m ssed.

1:35:26 PM
REPRESENTATI VE HAWKER recalled the old adage that if it's in the

yel |l ow pages then why have the state do it. He said he is
therefore sincerely asking why keep and build an in-house
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audi ting capacity when the work could be outsourced to a highly
conpet ent industry.

MR. ALPER responded that that is outside the scope of HB 247.
He said he personally hasn't addressed that issue in the 14
months he's been doing this job, but cost estimates and
t heori zing can be undertaken if it is requested and he wll get
back to the appropriate commttee at the appropriate tine.

1:36: 46 PM

REPRESENTATI VE OLSON i nquired as to how much of the $235 million
in 2008 was conpound interest.

MR. ALPER answered that the total assessments in 2008 were $265
mllion, of which about $115 million was interest. Only a snal
fraction of that was conpounded, but a lot of it was interest,
and $150 mllion was the taxes thenselves. About hal f of that
has been paid and the books are closed and about half of that is
currently in the appeal s process.

1: 37: 30 PM

REPRESENTATI VE SEATON said it seens what is really being | ooked
at is that the state is asking the oil conpanies that are
submitting tax forms whether they would like to get a 4 percent
non- conpounded | oan by mexim zing all potential deductions that
they coul d possibly achieve, and over a long period of tinme this

is a great interest rate that anyone would Iike. He asked
whet her the concern is that the state is giving an incentive to
peopl e to absol utely maxi m ze their deducti ons, not
fraudul ently, but deductions that they could possibly obtain
knowing that if it conmes back they will owe noney and they wll

have had a nuch Ilower interest rate l|loan than they could
possi bly have gotten any other way. So, he surmised, the State
of Al aska ends up subsidizing to that maxi mum anount, although
he realizes this is a policy question.

COW SSI ONER HOFFBECK replied that that could possibly be
occurring, but he doesn't place on industry that that would be
the notivating factor for what they do as far as naxim zing the
deduct i ons. Conpani es claim what they think they are eligible
to claim and then there are disputes as [DOR] goes through the
audits on whether sone of those were actually deductible. He
isn't looking at this so nuch as an issue of an opportunity cost
for claimng nore than may be appropriate, he sinply thinks that
the rate the state is charging is not commensurate with the |oss
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of revenue that the state has experienced by taxes not being
paid. It is not to make a profit or a loss, but rather to make
it revenue neutral.

1:40: 03 PM
MR. ALPER resuned his sectional analysis, explaining that

Section 8 is the confidentiality waiver specific to the state's
payi ng of credits. The language in HB 247 states, "The nane of

each person claimng a credit ..., the aggregate anount of
credits ..., and a description of the taxpayer's activities that
generated the credits claimed are public information.” Ther e

are sone limtations on that, he said, but the key point is if
state dollars, public noney, is being spent for the purpose of
subsidizing or providing a benefit to a conpany, that 1is
information that should be able to be shared wth the
| egislature and with the general public so people can understand
where their noney is going. [The state] has a general sunshine-
| aw-type requirement to put its expenditures on the internet,
the state's checkbook is available. The public can find out how
much the State of Alaska paid for chairs, airplane tickets,

office supplies, or consulting services. [ The Departnent of
Revenue] cannot tell the public how nuch it paid to any of these
conpanies in oil and gas tax credits. He said he wants to be
very clear that [DOR] does know, but will not and cannot report,

how much noney conpani es nmake, how much they pay in taxes, or
how profitable they are because that is absolutely taxpayer
confidential information. No |inkage or |oopholes are being
sought to be able to report that information. In fact, that is
| nt er nal Revenue Service (IRS) protected information and
attenpting to do so would put the State of Alaska in big trouble
with the federal governnent; the ability to share certain
information with the IRS would suddenly cease, the IRS would no
|l onger trust the State of Al aska. [ The adm nistration] nerely
wants to be able to report where public noney is being expended
for the purposes of providing subsidies and benefits to oi
compani es.

1:41: 58 PM
REPRESENTATI VE HAWKER recall ed that in previous testinony it was
stated that HB 247 was designed to raise revenue. He asked how

this provision would rai se revenue.

COWMM SSI ONER HOFFBECK responded that this particular piece wll
not raise revenue, is not revenue generating itself. But, it
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will allow [DOR] to have a nore open discussion on these issues
around the revenue associated with this particul ar conponent.

REPRESENTATI VE HAWKER i nquired whether any analysis has been
done or any consideration given as to whether this provision
could result in a taxpayer's conpetitiveness being conprom sed.
A taxpayer is very different than the State of Al aska buying
chairs for this commttee room he adnonished, and added that he
is offended by the anal ogy. He said [the State of Al aska] has
an obligation under the federal Internal Revenue Code to protect
taxpayer information which is deened as confidential and

private. "We've probably found a point here where we can push
that limt, we can push beyond it, and disclose particular
taxpayer information," he said. He further asked whether he can
be given an assurance that the provision will not conprom se the

i ndi vi dual conpetitiveness of the state's taxpayers.
MR. ALPER replied:

We have spoken to our own counsel at the Departnent of
Law about the degree to which this provision mght
expose us to being forced to, or able to, disclose the
other information | described earlier ... the earning
specific, the tax paying specific, and were assured
that there was no potential |inkage there. The
activities described in Section 8 of the bill are
somewhat aggregated in nature. ... Conpany X received
$10 million last year for drilling a well in the X
unit. ... I'm not providing information about their
vendors, about their cost of capital, about their
| abor practices. It's very high level information,
summary level information that | have a hard tine
envisioning ... rising to the Ilevel of being an
inposition on soneone's conpetitiveness wth their
fellow players in the oil field

1:45: 03 PM

REPRESENTATI VE HAVWKER i nqui red whether M. Alper is an expert in
what he is envisioning. He posed a scenario in which Conmpany X

owns leases all across the North Slope and has specifically
invested in a particular project in a particular part of the
basi n. He asserted that providing the information [allowed by

Section 8] could disclose the prospectivity and stratigraphic
information belonging to Conpany X, and would literally point
everybody else in the world to where Conpany X is making a play
and result in another conpany bidding higher on a |lease sale to
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take away | and that Conpany X may have devel oped information on.
The conpetitive advantage that a conpany gets by investing its
nmoney, and for which the legislature provided an incentive,
woul d be conpromi sed. He said he wants to respect the taxpayers
and wants to give them the advantage that when they nmake an
investment in Alaska they are given the greatest advantage
possi bl e for having nade that investnent.

MR. ALPER answered that Representative Hawker is right. There
is a philosophical issue and people can disagree, so he said he
doesn't want to continue debating the specifics of this idea.
He pointed out that it is known where people are drilling
because people get drilling permits and that is available.
Pl ans of devel opnent are on the internet. Many of the existing
credits that DNR authorizes, the exploration credits, conme wth
the requirenent for seismc, stratigraphic, downhole data. It
is not unusual for a certain anount of that information to be
made public. The only thing being |ooked here is to talk about

dol | ars. Conpared to sonme of this other information, the nere
fact that sonmeone is drilling a well in this part of the state
is already known. All that this additional increment of
information is going to let people know is approximtely how
much a conpany spent "if you could reverse engineer that from

how much of a state credit benefit they got."
1:47:23 PM

REPRESENTATI VE HERRON asked why the admnistration has at this
time decided to insert this into a bill. He further asked
whet her previous admnistrations have attenpted this before the
| egi sl ature.

COWM SSI ONER HOFFBECK r esponded:

The issue of nore transparency canme up when we tried
to actually have any kind of discussions on credits
and found that we sinply couldn't provide the
information that people were asking, a lot of people
from this particular body that when we wanted to
discuss this issue of credits and whether we thought
there needed to be sone adjustnents nade. And peopl e
were greatly frustrated by the fact that we could not
give them granul ar enough information for themto even
renotely make a decision. And so part of that was
driven just by the fact that in order to have open
transparent decisions sone of this information, which
we feel quite frankly is not confidential, should be
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avai l able for that. The second part of the question,
| don't know whether it's been attenpted before or
not .

MR. ALPER offered his belief that this has not been attenpted
before. Tax credits as an idea, as a concept, have increasingly
become a high profile issue with the general public, including
in op-ed pieces and blog comments. He said he thinks those
conversations would be better infornmed if people had nore
conplete information and nore understanding of what is being
tal ked about regarding what sorts of activities the State of
Al aska is benefitting, is subsidizing with these prograns.

1: 49: 27 PM

REPRESENTATI VE JOSEPHSON said he takes M. Alper's point
regarding the information that is publically available about
drilling, permts, and plans of devel opnent. For exanple, |ast
fall during a resources devel opment conference that he attended
there was a major |ease sale happening further down the hall
Most conpanies are eager to report their successes, he said, and
his assunption is that they do that for a show of confidence in
t he sharehol der or the Al aska peopl e.

MR. ALPER responded that Representative Hawker is right that
conpanies don't like to share their results. If a conpany
drills a well, [DOR] is going to be able to say how nuch the
conpany spent on that well. [ The departnent] is not going to
tell anyone that the conpany found oil, and that's where the
conpetitive advantage as to who's going to try to |lease the |ot
next to themis going to cone from

1: 50: 38 PM

REPRESENTATI VE SEATON noted that in Cook Inlet there were a
nunber of players, sone of whom went bankrupt. The State of
Alaska was expending a trenmendous anount of noney but
[legislators] couldn't find out how much. A conpany m ght say
in the newspaper that it was using tax credits and that it had
received $50 million in financing, yet [legislators] couldn't

find out how nmuch [the State of Al aska] was investing in a
particul ar conpany because it was confidential information when
coming from [the state's] own sources. He said he thinks it is

inperative that [legislators] be able to tell [constituents]
what [the state] is investing in and if [the state] is investing
an anmount of noney in certain conpanies and certain areas. He

inquired whether there is anything in Section 8 that does
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anyt hing other than giving the state the ability to say how nuch
tax credits were given to a particul ar conpany.

MR. ALPER answered that Section 8 is sonewhat broad, although it
primarily will enable the state to report refundable tax credits
which are truly an expenditure of the state, and, he would
posit, is not the sanme as saying a change to tax. There are
circunstances where credits used against tax liability would
fall under this definition. The specific exclusion of AS
43.55.024(j) on page 4, line 27, of the bill is reference to the
Per - Taxabl e-Barrel Credit, the sliding scale per-barrel credit
on the North Slope. The thought there is that if the anmount of
per-barrel credits a conpany got is reported, and it is already
known how nuch production a conpany has because that's public
i nformati on, sonmeone could reverse engi neer the conpany's sales
price. So that is sonething [DOR] wants to be able to protect.
But, other credits against liability would be simlarly reported
the way the section is witten now, for exanple the $5-a-barre

credit fromnew oil or the Small Producer Credit.

1:53:13 PM

REPRESENTATI VE TARR recalled that in 2013 Senator Gardner had a
bill about disclosing this information; she received interest
from her neighbors that they were interested in being able to
receive this information. Representative Tarr noted that one

thing that has been talked about is trying to understand better
whether the <credits are having the intended effect on
exploration and devel opnment activities and therefore she sees
this provision as perhaps helping [legislators] getting closer
to answering those questions too. She requested M. Alper to
comment on how this provision mght help [legislators] better
understand whether they are doing the right thing, whether the
tool that was used is getting the result that was wanted. For
exanple, one of the criticisms of ACES was that the credits
weren't linked to production. It seens that this provision
m ght be one way to get a little nore of that information

MR. ALPER replied that in response to previous testinony, he and

t he commi ssi oner have been talking to staff at DOR and will cone
back to the committee with a nmuch nore detail ed explanation and
granul ar nodeling as to sonme of the bill's inpacts and how they
m ght inpact a theoretical or particular project. I f [DOR] was
able to talk with nore precision about actual things that had
occurred, or were going to occur, it would be nmuch easier to

tell this story; but that is a story that [DOR] is not able to
tell under the law the way it is currently witten.
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1: 55: 09 PM

REPRESENTATI VE HAWKER sai d he appreciates the word about reverse
engi neering because that's what analysis of this information
woul d do, and would potentially conprom se the proprietary trade
information of any given conpany. Wth disclosure of a cost-
based credit, soneone can reverse and extrapol ate the anount of
expenditure that was required to generate that credit.

Expenditure |levels, investnent |evels, are pretty proprietary
information when they are looked at in ternms of individual
prospects that would arguably be disclosed here. That's the
thing to keep in mnd when demanding this information. Wi | e

sitting here and nmaking laws it would be nice to have all that
i ndi vidual taxpayer information, but [legislators] have to
accept that sone things just can't be had out of respect for
both federal |aw and that conpetitive advantage. The ability to
reverse engi neer cost credits would expose conpanies to having a
great deal of their proprietary information, cost efficiency,
and capital allocations divulged. |In that these are all credits
under AS 43.55, he asked whether that would also include the Net
Operating Loss Credit carry forward.

MR. ALPER responded yes, Section 8 as witten would require that
[ DOR] divulge the size of an Operating Loss Credit.

1: 57:12 PM

REPRESENTATI VE HAWKER mai nt ai ned that this divulges a taxpayer's
nost critical information, their taxable level, which is exactly
what the federal governnent doesn't want [the state] to do to an
i ndi vi dual taxpayer. He said he disagrees with the attorney
generals at the Departnent of Law if they say that this is okay.

MR. ALPER answered that, in the broader concept, there is a
di ssonance in priority between what is seen to be the state's
benefit to divulge certain information and industry's need to

keep sonething secretive. [ The administration] would like to
find |language that is acceptable to all parties as HB 247 noves
f orwar d. An excellent point is made by Representative Hawker.
In some ways, limting this type of disclosure to just cash

credits where conpanies are receiving an appropriation of state
funds m ght be sonmething a little narrower and a little bit |ess
chal l engeable as proprietary accounting information. The
OQperating Loss Credit is an interesting point to raise because
it relates back to a conpany's profits and | osses. Noti ng that
[comm ttee nenbers] understand [the admnistration's] intent in
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proposing this section, he said the adm nistration |ooks forward
to working with nmenbers on this very conplex area of law to try
to find | anguage acceptable to everybody.

1: 58: 43 PM

REPRESENTATI VE TARR surm sed that in |ooking at operating |oss
it mght depend on the size of the conpany because, in terns of
the big three, sone don't do separate accounting so their Al aska
operations aren't separated from their worldw de operations.
Thus, she concluded, the State of Alaska would just get the
aggregate information relative to the whole conpany and it would
be just the portion of credits that were Al aska devel opnent.

MR. ALPER replied that that's not quite right. The type of
accounting by aggregation and apportionnent is relative to

Al aska's corporate incone tax structure. The oil and gas
production tax is quite discreet in its Al aska-specific revenues
and expenditures. Existing law has a lot of restrictive
| anguage regarding what is an allowable deduction - they are
spending the noney but they don't get to count it, a classic
exanpl e being |obbying expenditures. Wen switching to a net

profits tax, the |legislature chose to specifically exclude
| obbyi ng expenses, so those dollars are not deductible from
production t ax.

2:00: 08 PM

MR. ALPER resunmed to his sectional analysis, noting that
Sections 9, 10, and 11 are conform ng |anguage. He expl ai ned
that these are three of the credits that were built into the
corporate inconme tax statutes added by different pieces of |aw
in three different tine periods. Section 9 refers to the Cook
Inlet Natural Gas Storage Alaska (CINGSA) facility. The 2010
Cook Inlet Recovery Act provided a credit to build the gas
storage facility located in Kenai. Section 10 refers to the
Liquefied Natural Gas (LNG Storage Facility Credit witten
primarily around the Interior gas utility in Fairbanks but also
available to other bulk storage tanks for LNG that mght be
built elsewhere in the state. Section 11 is the In-State
Refinery Tax Credit, the nbst recent credit that was added in
2014. These three credits are not being changed in any way.
However, these credits contain |anguage that says if a conpany
owes any kind of tax to the state - whether production,
property, cigarette, or another kind of tax - that could be
wi thhel d before they get paid their credits. The change being
made in these sections would broaden that by deleting the

HOUSE RES COW TTEE -21- February 12, 2016



sentence that says for unpaid delinquent taxes and to instead
say outstanding liability. So, with this change, if a conpany
owes sonething that is not part of the tax code, such as a
royalty or a l|ease paynent to the Departnent of Natural
Resources, that also could be offset against a credit paynent
before the state pays the credit. Thus, the structure in
Sections 9, 10, and 11 remains identical, it is just sinply
broadening that ability to withhold funds for other obligations
to the state.

2:01: 56 PM

REPRESENTATI VE JOSEPHSON recounted that the Alaska Gl and Gas
Associ ation (AOGA) expressed sone concern that this section is
sort of an overreach, that there could be sone de nmninms fee or
tax that's owed and it would hold up the process of receipt of
the credit. He inquired whether M. Al per thinks there is any
nmerit to that and is nore alarm st than M. Al per would viewit.

MR. ALPER responded he doesn't want to use the word alarm st
If the issue itself is de mnims, then the [anmbunt of] w thhold
woul d be de mnims. | f someone is fighting over a $500 fine
sonmewhere, then only $500 would be held back from the credit.
It is not that the entire credit gets stopped in its tracks over
the dispute, it's that the anmount of the dispute is held
essentially in escrow This specific issue has happened within
the last year - soneone who was seeking a credit owed nobney to
ot her state agenci es.

2: 03: 03 PM

REPRESENTATI VE HAWKER said he understands and appreciates the
intent being nade here, which is to protect the State of Al aska
agai nst soneone who is going to take advantage of the tax
structure to get funds back from the state when in fact they
really ought to be paying the state. However, he argued, this
is horribly unartful [|anguage. Speaking as a forner certified
public accountant (CPA) who also did tax returns, he said that
if a claimant has any liability to the state "you can basically

wi t hhol d anyt hing. " He pointed out that a taxpayer accrues a
liability to the state every single day of operation. For
exanpl e, these conpanies have mllions of dollars of payroll in

the state and every tine they wite a payroll check they have a
liability to the state to transmt those funds that were
wi t hheld from payroll checks. The whole point of the |anguage
that HB 247 would delete is that it is wanted to wthhold
paynents to conpani es that have unpaid delinquent tax. That was
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there so the state didn't cross that l|ine of the universa
definition of Iliability. Funds that a conpany owes from a
payroll check, he said, <could very well be wused here to
conpletely elimnate, shut down entirely, a refundable tax
credit program Saying he respects the desire to tighten this
up, he requested that [the admnistration] go back to the
drawi ng board to find a way to not cast such a broad net.

MR. ALPER offered his appreciation for Representative Hawker's

suggesti on. He noted that he previously spoke to the intent,
which is that only the anmobunt of any liability would potentially
be withheld froma credit. He pointed out that a definition of
outstanding liability to the state is included in Section 39 of
the bill because a new concept is being created. It used to say
an outstanding liability to the state for delinquent taxes.
Section 39 states that "outstanding liability to the state"
means "an anount of tax, interest, penalty, fee, rental

royalty, or other charge for which the state has issued a demand
for payment that has not been paid when due and, if contested,

has not been finally resolved against the state." He offered to
work with the commttee to further refine that, but said he
believes this resolves a l|ot of the potential issues that

Represent ati ve Hawker rai sed.
2:06: 09 PM

REPRESENTATI VE HAWKER reiterated that the way this |anguage is
witten, a taxpayer assessed a fee and pursuing a legitimte
remedy to challenge the state's assessnment could be shut down
conpletely with receiving any funds from the state while the
taxpayer is, in good faith, contesting an assessnent, and that
assessnment could be a payroll tax assessnment or anything el se.

REPRESENTATI VE HERRON, regarding Representative Hawker's point,
asked whether this is for non-tax liabilities as well.

MR. ALPER answered vyes, [the state] has current ability to
withhold [credits] for any tax liability. The intent is to
broaden that for other liabilities to the state, with the nost
prom nent ones being royalties, |ease paynents, AOGCC fines, and
those kind of things that are relevant to the oil and gas
i ndustry. Per Section 39, there has to have been an assessnent,
a demand for paynent, and then a non-paynment on that demand for
it to trigger the condition.

2:07:42 PM
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MR. ALPER continued to his sectional analysis, pointing out that

Section 12 is very nuch a material section. He expl ai ned that
AS 43.55.011(f) is the so-called floor provision of current |aw,
the mninmum tax for production from the North Sl ope. As
currently witten it is a step-down tax. Col l oqui al l'y, nost

people think of it as a 4 percent floor, but in fact that's only
true if the price of oil for the last year has averaged greater
than $25 and thankfully for nobdern history that has been the
reality. But, should the price of oil drop between $20 and $25
the floor goes to 3 percent; between a price of $17.50 and $20,
if he has that right, the floor goes to 2 percent and steps down
from there. Al of that would be repealed and reenacted. He
cormented he is always unconfortable with a repeal and reenact,
but because of all that stepdown |anguage it was, for drafting

sinplicity, easier. The bill would replace all of that with a 5
percent mininmumtax, and that is 5 percent of the gross val ue at
the point of production. The underlying tax is a net profits

tax, or a tax on a calculation called production tax value,
which is an analog for net profits. When that nunber adjusted
for certain credits is less than a nunber that equals 4 percent
of gross revenue, then the larger gross revenue figure is paid,
an alternative mninmm tax. Section 12 increases that by 25
percent, from4 percent to 5 percent.

2:09: 12 PM

REPRESENTATI VE HAVWKER recalled DOR s earlier statenment that the
commttee wll be provided with sone granular analysis of the
consequence of the provisions in HB 247. He said this provision
is significant and effectively increases taxes on conpani es that
are today losing noney in the state of Alaska. He would like to
know truly what the consequence is going to be on industry in a
financial perspective as well as the macroecononmics on what this
is really going to do to the state's conpetitiveness and ability
to continue to attract investnment capital. This is not just a
sinmple credit change, it's not a sinple repeal and reenact; it
is a very material provision, so he is looking for very explicit
anal ysis of what the consequences of this provision will be on
Al aska's international conpetitiveness.

MR. ALPER replied that [the adm nistration] absolutely intends
to go to that level of detail with a quantitative presentation
that is being prepared for the next tine the commttee hears
[the adm nistration] on the bill, whenever that m ght be.

2:10: 42 PM
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REPRESENTATI VE JOSEPHSON asked whether this is the provision
that might generate $50 nmillion in additional revenue to the
State of Al aska.

MR. ALPER responded yes, provided that the price of oil in the
given fiscal year in the fiscal note is below the anpbunt to
where it is out of the mninmum tax and into the wunderlying
production tax. For the foreseeable future, per the Departnment
of Revenue's forecast, the price of oil is expected to stay
bel ow approximately $85 a barrel price, which is the threshold
for the mnimumtax. So, about $50 nmillion a year of revenue is
tied to the change in Section 12.

REPRESENTATI VE JOSEPHSON, relative to Representative Hawker's
guestion, the inportance of which he respects, inquired whether
at sone fundanental |evel the question mght be what the |oss of
$50 million in profit at a certain barrel price does to Al aska's
conpetitiveness vis-a-vis other worldw de markets. He further
inquired whether it is that sinple at sone basic |evel and
whet her such a thing could possibly be anal yzed.

COWM SSI ONER HOFFBECK answered that in its [2015] report the QO
and Gas Conpetitiveness Review Board | ooked at sone of the tax
rates in the reginmes the board thought would be conpetitive. It
didn't go to Saudi Arabia, but rather to Kansas, Wom ng, Texas,
and Canada, places that would directly conpete in the market for
that. He said that information will be brought forward.

2:12:41 PM

REPRESENTATI VE JOHNSON asked when the Alaska GOl and Gas
Conpetitiveness Review Board | ast net.

COW SSI ONER HOFFBECK replied it has been nore than six nonths.
Because of the downturn in the market several of the people
resigned from the board because they needed to focus on their
own busi ness, and the board hasn't been put back together.

REPRESENTATI VE JOHNSON inquired whether the governor has re-
appoi nted people to that board.

COW SSI ONER HOFFBECK responded that the |ast conversation he
had with the governor's office was that sone people were being
considering and nore nanes were being |ooked for. Getting the
board back up and running has been a struggle. The next report
from the Alaska G| and Gas Conpetitiveness Review Board isn't
due until January 2017, but the board took on a nore aggressive
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agenda than what was dictated in the statutes. One of the
reports the board was trying to achieve this year was a
conpetitiveness review but one of the primary people involved in
that was one of the people who resigned.

REPRESENTATI VE JOHNSON said he thinks now would be the tine for
efforts to be redoubled in getting those people appointed so
that those kind of reviews could be done. O, he continued,
have the departnent take it on as a project because part of what
is being tal ked about here is how conpetitive is Alaska on a
wor | dwi de and nati onw de basis. He said he would like to see
these appointees at the next round of <confirmations if
confirmations are required for this board.

COW SSI ONER  HOFFBECK answered he doesn't think those are
confirmed positions and stated that [the administration] 1is
working diligently trying to get the board positions filled.

2:14: 28 PM

REPRESENTATI VE HERRON asked how nmuch of an increase this is
percentage-wi se and why from a policy perspective it would be
wanted to tax conpanies that are now in a negative cash fl ow

MR. ALPER replied that increasing the tax rate from4 percent to
5 percent is a 25 percent increase. Regarding the second
guestion about why, he said the reason the state's tax system
includes an alternative mninumtax is to protect the state from
the potential consequences of the switch to a net profits tax.
During the era of the Economic Limt Factor (ELF) the state did
receive a mninumthat was neasured in cents per barrel, but the
idea during that tinme was that the state was getting a
percentage of gross regardless of what a conpany's expenses

were, regardless of whether a conpany was neking noney. The
state wasn't calculating profitability so it wasn't taxing
profitability. In an era where [the state] is allowng the

offset for operating and capital expenditures, it can get to a
ci rcunstance where the conpany night be |osing noney, but that
means that [the state's] taxes could go below zero, a risk [the
state] didn't have during the ELF era. So this mninumtax is
there to protect the state in case of that eventuality. Once
that is accepted as a premise, then it's just a matter of what's
the appropriate level and [the adm nistration] is positing that
the appropriate level is slightly higher than what is currently
in statute.
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COWMM SSI ONER HOFFBECK added that part of the reason there's an
increase in all these various industries across the state is
that the governor sinply said he wanted everybody to participate
in the fiscal situation that the state is facing. There was
not hi ng about the 5 percent except that it is a conponent of the
oil and gas industry contributing as well.

REPRESENTATI VE HERRON commented it is inportant to have these
expl anations on the record.

2:16: 58 PM

REPRESENTATI VE HAWKER said he thinks there was a previous
question about what is the effective tax rate as a result of
this change. He reiterated that it was previously stated that
HB 247 was to raise revenue wthout consideration of the
consequences on the state's conpetitive ability to attract
capital, to keep reinvestnment going, and continue to develop a
field in its later stages, particularly Prudhoe Bay and the
North Slope, in a very devel oped aging field in which it is nore
difficult and expensive to extract. The rate would be raised
wi thout any real understanding of what the consequences are, he
sai d. It was seen what happened under ACES when taxes were
raised too far. It is inmportant to know what the total
governnent take would becone under this additional scenario so
| egislators have sone basis for evaluating the state's
continuing conpetitiveness. Wile it mght be great to get
money from the industry now, where will the State of Alaska get
nmoney in five years when production collapses again? These are
t he kind of questions that nenbers need to see answered.

2:18:17 PM

MR. ALPER resuned his sectional analysis, noting that Section 13
is very long because of the standards of statutory construction
in which the entirety of a subsection is redrafted, which in
this case is AS 43.55.020(a), regardless of the smallness or

tightness of the actual anendnent. Thus, Section 13 is eight
pages of the bill, but the section only actually nmakes two
changes. He explained that AS 43.55.020(a) describes the
| abori ous process by which producers make a nonthly install nment
paynment on their production taxes to the state. It is long

because there are separate provisions and rules for different
time periods and also different segnments, such as the North
Slope, oil from Cook Inlet, gas from Cook Inlet, and oi

produced after 2022 when the gross tax on gas kicks in. Each of
these different scenarios and alternatives has its own very
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conpl ex | anguage in AS 43.55.020. The bill would not change the
idea of a nonthly installnment paynent, but that |anguage does
reference in a couple of places the mninum tax and it says
"given X, Y, Z set of circunstances they pay 4 percent of the
gross"” and HB 247 changes that to say "now they're going to pay
5 percent of the gross.” So, there are two specific reference
points where another nunber is being changed to 5 [percent].
Section 13 is conformng to the change nmade to the m nimum tax
rate in Section 12.

2:19: 59 PM

REPRESENTATI VE HAWKER understood that the point being nmade is
| ong section, small change. Draw ng attention to the prefacing
poi nt of Section 13 on page 6, line 9, of the bill, he said this
whol e section is basically the statute that's part of the
statenent of taxes, it's the instructions for making the paynment

of a tax liability to the state. He noted that line 9 states
"For a calendar year,"” which defines that the tax period is a
cal endar year. This is a way to try to nmake a provision for

periodi c deposits of tax throughout the year and then a true-up
at the end of the year. He recalled that [DOR] testified that
it had serious problenms with a true-up at the end of a year
because this section did not capture on a ratable basis as
prescribed here all the taxes that were due by the end of the
year in full conpliance with the statute. VWhile this snall
change is being made in Section 13 for the proposed change in
the mninmnum tax floor, he asked whether this a section that
m ght be |ooked at to find a way to do a better job of ratably
collecting the taxes that are owed, given [DOR] has stated that
this is a problem

MR. ALPER responded he is sure that the conmttee wll have
specific questions on the change that is in Section 17 that
Representati ve Hawker referred to, having to do with the true-up
and how certain credits are treated. That is an issue [DOR]
found to a specific circunstance related to the treatnent of
Per - Taxabl e-Barrel Credits, which he wll discuss at the
appropriate tine. He said he personally would like to see a
sinplification of +this section because he finds it alnost
unreadabl e, yet he is responsible for inplenenting it. He knows
what it does, he knows what it purports to do, and he has seen
it evolve over the years as various pieces of oil and gas
| egi sl ati on have worked through the body. He has seen, because
of the nature of it, that it refers to a lot of things that
aren't being amended but it puts them in black in white, it
draws attention to issues that people were unaware of. It would
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be great if it could be sinplified. The fact that the state has
different tax reginmes and different tax treatnents for nmultiple
areas throughout the state is what makes it necessary to have
such a conplicated structure to make nonthly estinmated tax
paynents. At sone point, he said, it mght behoove the state to
cone to a statewde nore uniform structure for oil and gas
taxation and then this section could be sinplified.

2:22:49 PM

MR. ALPER continued his sectional analysis, addressing Section
14. He first pointed out that within Section 13 there is a |ot
of applicability |anguage inside the oil and gas statutes that
say this subsection refers to production before 2014, or this
refers to production before 2016, or before 2011. He said AS
43.55.020(a)(1) and (2) refer exclusively to production that
takes place prior to January 1, 2014; they are remnant sections

from before the effective date of Senate Bill 21. Later in the
bill, .020(a)(1) and (2) are repealed, which wll reduce the
footprint of that section and neke future anendnents, if
necessary, take less pages in the bill. In making those repeals
certain conformng |anguage is needed elsewhere in |aw He
reiterated he doesn't like repealed and reenacted because it
tends to make people think that sonething is being hidden, but
he assured committee nenbers that all Section [14] does is

repoint existing law that talks about a technical part of
monthly installment paynents and elimnates the reference (a)(1)
and (a)(2) because those are being repealed elsewhere in the
bill. He pointed out that on page 13, line 22, of the bill
"(a)(3), (5), or (7)" are references in current law that also
tal k about (a)(1) and (2).

REPRESENTATI VE HAWKER asked whether it is needed to keep these
sections in statute while the audits for this period are yet
unr esol ved.

MR. ALPER answered "no we do not, absolutely." It is quite
clear in the history, the case law, that if there is a dispute
on a tax that took place in year X, the statutes that were in
pl ace at the tinme are what govern that dispute.

2:25:12 PM

MR. ALPER reviewed Sections 15 and 16, saying they are the sane
as Section 14, only they're anmended rather than repealed and
reenacted. They renove references to (a)(1) and (a)(2) in other
technical sections relating to nonthly installnment paynents.
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For exanple, this can be seen on page 14, lines 3 and 23, of the

bill where references to (a)(1) and (2) are being elimnated.
He reiterated that (a)(l1l) and (2) are repealed in the repealer
section of the bill, which currently is Section 40, and they

refer only to production and nonthly install nent paynents prior
to January 1, 2014.

2:26: 04 PM

MR. ALPER pointed out that Section 17 is one of the nost
material sections of the bill. He explained that AS 43.55.022
is a new section of law, as currently there is no AS 43.55.022
and it is titled "Limtations on tax credits.” It's a limt in

the applicability of certain tax credits to either reduce taxes
or be clained. He said AS 43.55.022(a) lays the framework and
(b) and (c) nmake actual changes, with (b) providing that if a
conpany has these credits it cannot use them to reduce its
monthly installnment paynent below the mninmum tax |evel. There
are conplicated reference points, AS 43.55.020(a)(5)(B)(ii) and
(a)(7) (A (ii), which are references to statute that specifically
identify the 5 percent mninmum tax, or in current law the
flexible 4 through 0O percent mninm tax. It says that a
conpany in possession of a certain credit cannot use that credit
to reduce its nonthly installnment below the mninum tax |evel

SO it is going to require a higher nonthly installnment paynent.
He explained that (c) says that the use of those credits over
the course of a year nmay not exceed the sum total of the anmount

used in the 12 nonths of the year. VWile it is witten nore
broadly, it alnost entirely refers to the Per-Taxable-Barrel
Credit. In a year where there is very high volatility, such as

the calendar year 2014 where this arose, there were nonths
earlier in the year where the price of oil was quite high. The
per-taxable barrel was $5 or $6, a nunber less than $8. The
conpanies were able to claimit, reduce their taxes, and pay at
sonme higher level. 1In the later nonths of the year as the price
started to drop, the bottom of the Per-Taxable-Barrel Credit was
reached, the $8 nmaxi mum figure. Then as prices dropped yet
further, the limtation on the use of the Per-Taxable-Barrel
Credit was seen because under current |aw they cannot be used to
go below the mnimum tax paynment, the floor stands in the way of
the use of the Per-Taxable-Barrel Credit. At the end of
cal endar year 2014, DOR had 12 nonthly installnment paynents and
thought it had its revenue for the year. As it turned out, when
the 12 nonths were comm ngled and the true-ups done, DOR owed
refunds of between $100 nmillion and $150 million to this suite
of producers because of the ability to, in effect, mgrate sone
of those per-barrel credits from nonth to nonth. Because this
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conplicated technical concept is very hard to explain wth
words, he said he wll be bringing slides, exanples, and
formulas to show how that has worked in practice and how it
woul d be corrected with the change in Section 17(c).

2:29: 13 PM

REPRESENTATI VE HAWKER argued that this is not as difficult as
M. Al per is proposing it to be, but really quite sinple. He
observed that page 2 of the sectional analysis regarding Section
17(c) states, "This effectively turns the per-taxable-barrel
credit into a nonthly rather than an annual calculation.”
Representative Hawker argued that this would significantly
change the entire prem se upon which the state's whole tax
structure is designed, which is that it 1is an annualized

calculation rather than a nonthly calculation. It would no
| onger be an annual calculation, it would be purely nonthly,
which is a huge and absolute conplete and total change. He

suggested that it is not unlike telling an individual who has
personal inconme that fluctuates throughout the year that the
person nust pay taxes on the one nonth that he got incone at a
very high personal tax rate rather than on the rate that applies
on an average throughout the year under the Internal Revenue

Code. He said he is looking forward to the consequences that
[ DOR] shows for this, adding that the concept of what is fair
and reasonable nust be introduced into this dialogue. He

mai ntai ned that this is purely a noney grab.

MR. ALPER replied there is zero inpact in DOR s fiscal note from
this provision because DOR doesn't project volatility and the
issue is only relevant when there is volatility, change in price
fromnmonth to nonth. The nmaterial inpact on the state happened
in the past. This was a $100-$150 million inpact on the state

in the true-up of the calendar year 2014 taxes. He clarified
that the Per-Taxable-Barrel Credit in current law is already a
nont hly cal cul ati on. It is based on the price of oil in that

nonth whether the per-barrel credit is $8, $7, all the way down
to $0. So, it is already reflecting fluctuations from nonth to
month in the gross value of the oil. \What would be constrained
is the ability to take that $1, $7, or $8 and nove its val ue

its inplication, fromnonth to nonth within a tax year. "It is
an issue of policy, it's an issue where individuals are going to
di sagree,” he said, "and it's sonmething that we see to be a
priority to protect the state's interests in the event of
volatility."
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2:32:29 PM

REPRESENTATI VE HAWKER recalled M. Alper's statenent that the
state cannot predict volatility, and said a taxpayer cannot
predict it either. The taxpayer would have no assurance other
than just knowi ng that under statute the state is going to take
away all the upside of any individual nmonth's price fluctuation
so that all a taxpayer is left with are the bottons of the
fluctuations. He agreed it is a policy call, but said it's one
that he is personally particularly troubled by.

MR. ALPER r esponded:

By no neans are we taking all of the upside, we nmay be
taking a little bit nmore of it and | would even go
further and say during the ACES era when the entire
tax rate wth progressivity varied from nonth to
nmonth, we took a substantially larger portion of the
upside from industry than we do currently. This bil

takes a tiny fraction of that back and only in
circunstances where there's quite low prices in
certain nonths of the year.

2:33:36 PM

REPRESENTATI VE HAWKER recalled M. Alper saying that this
element is not in the fiscal note. He asked whether that neans
there is a nmuch nore granular analysis than what is in the
fiscal note. The fiscal note basically has one |unp nunber that
woul d be put aside into a tax credit fund for the future with no
anal ysi s. He again asked whether there is an analysis on the
conponents, the financial consequences, as DOR estinates them on
t he vari ous conponents of the bill.

MR. ALPER answered that there is an analysis of how it works in
practice in a theoretical year with high volatility. He said he
would love to be able to bring the specifics of calendar year

2014 before the commttee. Because there are at |east three
t axpayers and aggregated data, he needs to check with his staff
and counsel to see whether it can be shown. It is an

interesting calculation and it led to an internal discussion
anong staff as to whether staff wanted to go forward with this
provi sion and the consensus was that it would be a good idea,
that it would be in the interest of the state, and he does want
to bring it before the commttee at a |evel of granular detail

The reason it's not in the fiscal note is because the fisca
note is tied to DOR s revenue forecast, the revenue forecast is
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by its nature lunpy, it has an average price of oil for each
fiscal year but it doesn't contenplate the possibility of
volatility within an individual fiscal year.

2: 35: 00 PM

REPRESENTATI VE HERRON recalled M. Alper stating that page 15
line 19, is a brand new section and there isn't one like it in
t he statutes. He related that his staff "googled" the title
"Limtations on tax credits,” and it cane up as a tax increase.
He asked why it isn't just called a tax increase given it |ooks
like a tax and wal ks i ke a tax.

MR. ALPER replied it is a tax increase and there is no attenpt
to disguise that. This bill does two things. The majority of
the changes nmade by HB 247 reduce the use of credits and the
state's outlay in spending noney on credits, or defer, or nake
various changes related to credits. A few of the changes
increase the state's revenue in certain specific circunstances,
primarily dealing with the mninmum tax, and Section 17 is one of
t hose categori es. If a condition is nmet and Section 17 is
triggered, it would increase the ampbunt of noney that the state
gets froma given oil and gas producer. That is a tax increase.
Wthout question, it shows up on the revenue side, not the
expendi ture side, of the |edger.

2:36:25 PM

REPRESENTATI VE SEATON said it seenms that there is a problemwth
the volatility even though it is a nonthly per-barrel credit and
that's because the per-barrel credit can be different from nonth
to nonth. He inquired whether going to a $5 per-barrel tax
credit throughout, w thout any sliding scale, wuld take care of
this volatility problem

MR. ALPER responded he is not certain and offered his belief
that it would to a large extent but not conpletely. Wth
volatility - for exanple, a $5 flat per-barrel credit as in the
version, say, of Senate Bill 21 that was passed by the Senate
before it came to this commttee in 2013 - if there are nonths
with very low prices where the $5 was linmted by the floor,
there mght be the ability to shift sone of that around. [ The
department] hasn't specifically nodeled it, but DOR will find
that out as part of its anal ysis when back before the commttee.

2:37:29 PM

HOUSE RES COW TTEE - 33- February 12, 2016



CO CHAIR TALERI CO suggested that the |anguage here could be
expanded and cleaned up. Wile he is not saying the |anguage is
so clever that he thinks people are being tricked, it certainly
tricks hima little bit. He said he has a question about the
structuring of the calendar year versus the nonthly estimte
versus what can be done in the end in the credits and it |ooks
to himlike anything can be done forward. Noting that although
[the state] may have promsed a credit, a particular credit in
one nonth, he asked whether M. Alper can assure him that these
credits nove forward at all and conpile for the end of the
cal endar year when these folks figure this out, or whether this
strictly limts it just to the nmonthly configuration.

MR. ALPER answered that the tax is an annual tax, full stop
The credits are annual credits. Section 13 describes mechani sns
for nonthly estimates that are supposed to add up to an annua

t ax. VWhat is being attenpted through these sections in this
portion of the bill is to harden up sone of those nonthly
calculations so that the sum total of the 12 nonthly
calculations nore closely adds up to the annual total. Section
17 is trying to fix where if it's limted because of the m nimm
tax in a nonth, then that nonth's Ilimtation should carry
through for the rest of the year. "What we're trying to
prevent,"” he said, "is if there's a limtation in one nonth that
the conpany can't scoop up that limted credit by applying it
agai nst another nonth's taxes.”" This is one of those concepts

that's very hard to explain wthout nunbers.

CO-CHAIR TALERICO remarked that it is hard to understand w t hout
t he nunbers as wel|.

2:39:36 PM

REPRESENTATI VE OLSON said he would like to correct a statenent
made by M. Al per that HB 247 doesn't grab as much as ACES did.
He said that, to his knowl edge, the legislature didn't have a
nodel that went above $105 a barrel during the consideration of
ACES. What ACES captured on the top end when the price reached
$135 or $140 a barrel was certainly an unintended consequence.
He offered his belief that ACES would not have noved out of the
| egi sl ature had there been nobdels that went up to $150 a barrel.
"The difference is you guys know what you're doing," he said.
"At that point in tine that was a totally unintended
consequence, at least to, | believe, nost of wus in the
| egi sl ature.”
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MR. ALPER agreed that the legislature did not contenplate what
woul d happen at $140 oil, especially at the cost profile that
was had at that era, which was only $22-$25 per barrel. There
was a lot of taxable value for a few nonths, and wth the
nonthly tax calculation there were production tax rates wth
progressivity in excess of 50 percent. He said the point he was
trying to nake a few m nutes ago was that when describing all of
the upside, or sone of the upside, or nost of the upside, what
is really being talked about is the nmarginal tax rates at that
poi nt . | f a conpany mekes the increnental dollar, is the state
taking 80 cents of that, 20 cents of that, or sonmewhere in
bet ween? The change envisioned by Section 17 does take a little
bit nore of the increnmental noney that comes in if there are
sone high nonths versus sone low nonths, but it does not
approach the level of marginal tax of high percentages taken in
t he high price spikes that ACES did.

2:41:29 PM

MR. ALPER resunmed his sectional analysis, noting Section 18
relates to the carried-forward annual loss credit as it applies
to the G oss Value Reduction (GVR). He explained that currently
the GVR is a subtraction from taxable value before the tax is
cal cul at ed. A North Slope-only provision for "legacy" oil, oi

that is not eligible for the GV/R, is that a conpany gets to its
net profits, gets to its production tax value, and then that is
multiplied by the tax rate, which is 35 percent for the North
Sl ope. Anot her North Slope-only provision is that if a conpany
has "new' oil it gets to its production tax value and then it
gets to further adjust that production tax value through the
subtraction of, for the nobst part, 20 percent of the gross
value. That 20 percent of the gross is subtracted fromthe net,
thus the term Gross Value Reduction, to cone up with a reduced
nmodi fied net profits that is then nultiplied by the 35 percent
tax rate. Effectively it's a tax reduction, and there are
technical reasons why the calculation was structured in that
way, having to do with the comm ngling of expenses fromfield to
field. The concept was to reduce the tax. However, [ DOR]
| earned what happens if a conpany has a loss instead of having a
profit that mght be reduced by this calculation so that the

conpany would pay a lower tax rate. If a conpany has a |oss
under normal circunstances for legacy oil, it would be eligible
for a Net Qperating Loss Credit of a percentage of that | oss.
Last year that was 45 percent. A $10 mllion loss with a 45
percent Net Operating Loss Credit would be a credit of $4.5
mllion that the state would pay out in cash to the conpany.
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2:43:40 PM

MR. ALPER continued, explaining what happens under current |aw
when the oil in the aforenentioned scenario is new oil, oil
that's eligible for the GVR In that case, the $10 million |oss
could be nodified by a calculation based on the gross revenue
and turned into a $30 nillion |oss. So, while the conpany
actually lost $10 mllion, the calculation of the GVR nmakes it
look like a $30 nmillion loss for purposes of tax. A 45 percent

credit on a $30 million loss is $13.5 million in credit, so [the
state] is in a position of witing a credit check for $13.5
mllion to offset a $10 mllion loss, giving the conpany a

credit of greater than 100 percent of the anount of the |oss

It was surprising to find this circunstance all owabl e under | aw,
but according to the attorneys it was allowable under the strict
interpretation of Senate Bill 21's provisions as witten. So

[the state] has paid credits based wupon that calculation.
Section 18 would not change the G oss Value Reduction in the
ci rcunstance where the conpany is paying taxes, but it would
change the Gross Value Reduction if there is a loss. Section 18
says a conmpany cannot use it to reduce the size of the operating
| oss for the purposes of calculating a credit and it prevents
that circunstance where [the state] could potentially be paying
credits of greater than 100 percent of the anmount of the | oss.

REPRESENTATI VE SEATON offered his hope that when M. Al per
brings in the graphic presentation there will be sonme way to
explain the aforenentioned a little bit easier.

2:45:17 PM

REPRESENTATI VE HERRON said he thought he heard M. Al per say
this is a tax reduction, but asked whether it isn't actually a
tax increase.

MR. ALPER replied that this provision would only be relevant in
a circunstance where the taxpayer in question was in a loss. So
it would be a reduction in the state's credit spend, a reduction
in the credit offered to the conpany.

REPRESENTATI VE HERRON reiterated that he thought he heard M.
Alper say that this a tax reduction, but now M. Alper has
explained it is a tax increase.

MR. ALPER responded he doesn't recall saying it was a tax

reduction, and either he was m sheard or he m sspoke, but it was
not his intent to say that this was a tax reduction.
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2:46: 30 PM

REPRESENTATI VE SEATON understood Section 18 is particularly
applicable to new oil.

MR. ALPER answered it is specifically and uniquely applicable to
new oil on the North Sl ope.

REPRESENTATI VE SEATON further understood that the problem trying
to be avoided is where [the state] would pay nore than the total
expense of a project because it's all a net loss if there isn't
producti on. So, he surmised, with the vagaries of the |law as
witten, [the state] could actually be providing the conpany
nore than 100 percent of its total costs which generate a | oss.

MR. ALPER replied that is not precisely correct because it is
not 100 percent of the conpany's costs. This provision is only

relevant if the conmpany in question has production, if the
conpany has sone sort of sale, sonme sort of gross revenue that
the conpany is producing oil, but in doing so the conpany is

operating at a loss. That circunstance would occur in very |ow
prices or would sonetines occur with a new field where a conpany
is producing from the early wells but still building out the
field and drilling subsequent wells and the conpany continues to
operate at a loss for sonme years before the field is conplete

If there is a |oss, the conpany has revenue m nus expenses that
leads to a negative nunber. The way the Net Operating Loss
Credit works in that circunstance is the credit is tied to the
net |oss, the revenue m nus expenses. Wat is trying to be done
in Section 18 is to prevent the credit itself from being |arger
than the anpbunt of the entirety of the | oss.

2:48: 14 PM

REPRESENTATI VE TARR i nquired whether, to date, that circunstance
has occurred.

MR. ALPER responded he doesn't want to go into details because
of confidentiality, but said there have been a couple of
specific credit applications since he becane director of the Tax
Di vision where he actually questioned the cal culation and ki cked
it back to the auditor saying that it couldn't be right. But in
checking with the audit masters and |egal counsel, it was found
that it was the appropriate treatnment under the way the law is
witten - the auditor had it right and [the state] did owe that
credit.
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2:48:59 PM

REPRESENTATI VE HAWKER said he is still struggling with getting
his arms around this. Regarding the effective change, he
understood it would just elimnate before January 1, 2014. He
offered his understanding that the operative |anguage is that
any reduction under AS 43.55.160(f) or (g) is added back to the
cal culation of production tax values for the cal endar year and
that that is the Goss Val ue Reduction as applicable to new oil.

MR. ALPER clarified that this particular section is inside AS
43.55.023(b), which is the statutory section describing the
carried forward Annual Loss Credit. So, it's only in the
calculation of an Annual Loss Credit and when there is a
circunstance that mght trigger the Annual Loss Credit, in other
words an annual |oss, then these G oss Val ue Reductions woul d be
re-added before the credit itself is calcul ated.

REPRESENTATI VE HAVWKER commented he is still confused on this if
under .160(f) [the state] already had a provision in there that
says the GVR could not be used to reduce the gross value at the

poi nt of production bel ow zero. The whol e nechani sm there was
adjusting the tax rate, [the state] wasn't going to allow
potentially a tax rate adjustnent. He said he is trying to

under stand how both of those limtations apply and he is |ooking
forward to a far nore clear explanation

MR. ALPER answered that these are technical provisions of [|aw
He expl ai ned:

There are places that say production tax value can't

be less than zero ... so we're not paying taxes in
reverse," he explained. But a net operating |oss
still exists even if production tax value is limted
to zero. So the Ilimts in .160(f) prevent the
subtraction to get ... a production tax val ue bel ow so
we're not paying a negative tax ... but the net
operating loss is not inpacted by that. ... W're
extending that limtation also to a net operating |oss
to say we can't use these reductions to increase the
size of an operating |oss. An operating loss itself
is a cash flow calculation, it's tied to actual

revenue and actual allowable expenditures. That's the
basis for the Operating Loss Credit right now.

2:52: 02 PM
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REPRESENTATI VE HAWKER said the philosophy on this is all he can
talk at this juncture on these details. He continued:

But the point there exactly was that ... the big push
fromfolks was to incent the devel opnent of new areas,
again, new oil, oil that wasn't otherw se going to be

able to be brought forward. That's how we established
the GVR and, in this case, because we really wanted to
incent these new devel opnents, these new producers

a very strict reading out of [Senate Bill] 21 all ows,
effectively when you're doing it, carry forward net
operating loss for an industry, a player, a new
entrant ... sonmeone who's developing new oil to, if
they are operating at a loss position, to truly get
full value for those losses into the future. And here
we're truncating that incentive that we were providing

for the devel opnent of new oil. | think that's why it
was really different than further developnment in old
oi l. ... What is going to be our consequence? It is
going to have a chilling effect on the pursuit of new
oil, which was a very high priority for us, by
essentially taking away that opportunity, t hat
advantage, in a situation where sonebody is getting

started, they're getting their field devel oped,
they're getting their initial production going, and
they have a loss and we're saying "oh ya, oh by the
way, that incentive ... we're trying to give you to
get this done, you don't get it when we |ook at a ...
longer term field |ife issue as opposed to a very
small short noment in tine here ... a point in tinme in
an early part of a field devel opnent."”

MR. ALPER replied:

The actual negative cash flow that generates the
operating loss is unchanged and, for the nost part, we

are not, in this section anyway, changing how it can
be used. There's other sections of the bill that
we'll get into that mght nodify how conpanies could
use their Qperating Loss Credits. The way,
phil osophically, | would ook at it is the Goss Val ue
Reduction exists to reduce the tax burden on a new
producer that's producing oil at a profit and
therefore would owe taxes and now they're going to owe
| ess taxes. If that conmpany is losing noney for

what ever reason, we have the Net Operating Loss Credit
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as a benefit to pay them back for a portion of their
| osses. What we've found is circunstances where
they're able to use both and magnify the size of their
Operating Loss Credit through wusing this new oil

benefit ... and it led to unexpected calcul ations.
Phi |l osophically we can talk a long time, but | think
we'll all benefit from having real nunbers before the

conm ttee to show you exanpl es.
2:54: 55 PM

REPRESENTATI VE JOSEPHSON noted that in Mddle Earth the state is
investing 80 cents versus the taxpayer's 20 cents on any
i nvest nent . On the North Slope a conpany with new oil benefits
from a Net Operating Loss Credit and a second credit bringing
the totality of the state's investment to 120 percent of the
total expense. He posited that the state is paying the conpany
to generate nothing even though it produced sonething; it isn't
like a New Explorer Credit where that isn't a phenonmenon that
happens. He asked whether the state is actually covering all of
a conpany's expenses even in circunstances where the conpany
produces.

MR. ALPER responded that, in part, his answer to this question
is the same as the one he gave to Representative Seaton. It's
not necessarily all of the conpany's expenses, but it's all of
the conpany's loss. The state is conpensating for nore than 100
percent of the conpany's cash flow loss and that's what this
provision in the bill would fix.

2:56: 24 PM

REPRESENTATI VE TARR surm sed that for ACES the nodeling did not
go high enough on oil prices and for Senate Bill 21 the nodeling
did not go |ow enough. She said she doesn't recall [conmittee

menbers] contenplating situations where the |arge conpanies
woul d have net operating |loss because this is an unusual
ci rcunstance of very |low prices. She inquired whether this is
an accurate statenment and could M. Al per elaborate in this
regard. She further requested that when DOR does provide the
committee with nunbers that it include the range of realities
that mght actually be experienced on both ends, given that not
having done this previously has gotten [the state] into sone
t roubl e when unexpected things happened.

MR. ALPER answered there is a psychological bias to assune the
present is going to continue on into the future; it extends to
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regul ar people, acadenm c econom sts, and everyone in between.
There is always the broad discussion of what could happen. But,
as he said earlier and not everyone agreed, his sense from
having sat as a staffer during the hearings for both of those
bills was that the nodeling and day-to-day specifics of the ACES

bill tended to look at a range of prices between $40 and $80
and, as Representative dson said earlier, didn't really
contenpl ate what happened if there was a price spike. Senat e
Bill 21 tended to focus its conversation on a range of prices

between $80 and $120 and did not fully contenplate and nodel
what m ght have occurred at severely lower prices. That is not
to say that people were ignorant of it, but that it wasn't a
prom nent part of the conversation.

REPRESENTATI VE TARR asked whether this can we avoided as things
nmove forward on HB 247. She said she is nmaking an honest
request to look at a broad range of prices and how sone of these
changes in the bill would inpact things.

MR. ALPER replied it is his sincere hope to go as broad as
possi bl e. He explained that [DOR] used to nodel general fund
estimates for the year based upon a certain set of assunptions.
Last year [DOR] published one that went between $40 and $140
The report was updated for this year and now the price goes down
to $20.

2:59: 29 PM

CO CHAIR TALERI CO inforned nenbers that both Director Al per and
Conmi ssi oner Hoffbeck will be conpiling nore information for the
commttee with quite a few nore details. He said he will work

directly with the director and the commi ssioner to give them
enough time to conpile those things that were talked about
earlier today.

[ HB 247 was hel d over.]

3:00: 02 PM

ADJ OURNMENT

There being no further business before the commttee, the House
Resources Standing Commttee neeting was adjourned at 3:00 p. m
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