ALASKA STATE LEG SLATURE
HOUSE SPECI AL COVWM TTEE ON M LI TARY AND VETERANS' AFFAI RS
March 26, 2015
1: 01 p. m

VEMBERS PRESENT

Representative Bob Herron, Chair
Representative Gabrielle LeDoux, Vice Chair
Representative Ji m Col ver

Representati ve Shel |l ey Hughes
Representative Bob Lynn

Representati ve Max G uenberg

Representative Chris Tuck

MEMBERS ABSENT

Al'l nenbers present
COW TTEE CALENDAR
HOUSE BI LL NO 126

"An Act relating to the admnistration of mlitary justice;
relating to the adoption of a code of military justice by the

adjutant general; relating to the authority of the adjutant
general ; relating to appeals of convictions and sentences of
courts-martial; establishing the Mlitary Appeals Conm ssion;

relating to the detention and incarceration of nenbers of the
mlitia;, relating to the jurisdiction of the court of appeals;
relating to involuntary commtnment for evaluation or treatnent
of a nental disease or defect before court-martial proceedings;
and providing for an effective date.”

- HEARD & HELD
PREVI QUS COW TTEE ACTI ON
BILL: HB 126

SHORT TI TLE: CODE OF M LI TARY JUSTI CE; APPEALS
SPONSCR(s) : JUDI Cl ARY

02/ 25/ 15 (H) READ THE FI RST TIME - REFERRALS
02/ 25/ 15 (H MV, JUD

03/ 24/ 15 (H) MLV AT 1: 00 PM CAPI TOL 120

03/ 24/ 15 (H) -~ MEETI NG CANCELED - -

03/ 26/ 15 (H MLV AT 1:00 PM CAPI TOL 120

HOUSE MLV COW TTEE -1- March 26, 2015



W TNESS REG STER

THOVAS BROWN, St af f

Representative Gabriell e LeDoux

Al aska State Legislature

Juneau, Al aska

PCOSI TI ON STATEMENT: On behalf of Representative LeDoux, House
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ACTI ON NARRATI VE

1: 01: 38 PM

CHAI R BOB HERRON cal l ed the House Special Commttee on Mlitary
and Veterans' Affairs nmeeting to order at 1:01 p.m
Represent ati ves LeDoux, Hughes, Tuck, and Herron were present at
the call to order. Representati ves G uenberg, Lynn, and Col ver

arrived as the neeting was in progress.
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HB 126- CODE OF M LI TARY JUSTI CE; APPEALS

[ Cont ai ns di scussion of HB 121]
1:02:21 PM

CHAI R HERRON announced that the only order of business would be
HOUSE BILL NO 126, "An Act relating to the admnistration of
mlitary justice; relating to the adoption of a code of mlitary
justice by the adjutant general; relating to the authority of
the adjutant general; relating to appeals of convictions and
sentences of courts-martial; establishing the Mlitary Appeals
Commi ssion; relating to the detention and incarceration of
nmenbers of the mlitia, relating to the jurisdiction of the
court of appeals; relating to involuntary commtnent for
evaluation or treatnent of a nental disease or defect before
court-martial proceedings; and providing for an effective date."

CHAI R HERRON acknow edged Representative Tuck and his staff for
the work they have done on the proposed | egislation.

1:02: 55 PM

REPRESENTATI VE LEDOUX noved to adopt the proposed committee
substitute (CS) for HB 126, |abeled 29-LS0473\H, Strasbaugh,
3/ 24/ 15, as the work draft.

1:03: 06 PM

CHAI R HERRON obj ect ed for di scussion purposes.

[ The committee treated Chair Herron's objection as renoved. ]

1: 03: 37 PM

REPRESENTATI VE GRUENBERG obj ect ed for di scussi on purposes.

1: 03: 50 PM

REPRESENTATI VE LEDOUX, speaking as the <chair of the House
Judiciary Standing Comm ttee, sponsor, inforned the commttee HB
126 is tinmely and necessary |egislation. Al aska's Nati onal
Guard command has asked for a greater ability to pursue and
prosecute those nenbers who violate mlitary rules and

prot ocol s. House Bill 126 honors that request and |ays out a
blueprint for admnistrative procedures for wuse by National
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Guard |eadership in the state. Representative LeDoux thanked
Representative Tuck and his staff for their work on this issue
and their assistance to the House Judiciary Standing Conmttee
staff.

REPRESENTATIVE TUCK said it has been difficult for the
Department of Mlitary & Veterans’ Affairs (DWA) to not have a
code of mlitary justice when guidance is needed. The bill
establishes a set of procedures and substantive crimnal |aws
nodel ed from a code provided by the U S. Departnent of Defense
(DoD). He observed that Alaska Statutes are unique, thus it was
difficult to draft a document that protects nenbers of the
Al aska National CGuard and ensures its integrity.

1: 06: 27 PM

THOVAS BROW, Staff, Representative Gabrielle LeDoux, Al aska
State Legislature, inforned the commttee HB 126 would grant the
Al aska National Guard (AKNG a basic legal framework to
establish a functioning systemof mlitary justice. He recalled
that Representative Tuck introduced HB 121, which was simlar
legislation; in fact, a significant portion of HB 121 has been
rolled into HB 126. However, HB 126 grants a greater anount of
adm nistrative authority to AKNG in order to achieve its goal,
and is the nmethod preferred by DWA and AKNG | eadership. The
sponsor does not anticipate that HB 126 would pass the
| egislature this session, but that technical problens can be
di scovered and corrected in order to prepare the bill for
passage early in 2016. M. Brown paraphrased fromthe sectional
anal ysis of HB 126 as follows [original punctuation provided]:

Section 1, page 1 - anends 22.07.020. Designates the
Al aska Court of Appeals as the appellate court for

servi ce- nenbers who have exhaust ed their
adm ni strative appeals. Section 2, page 2 - anends
26.05.140(a). Limts crimnal liability for Cuard

nmenbers for any act done in their official capacity in
the line of duty, but does not apply to charges
al ready brought before a mlitary court; Section 3,
page 2 - anends 26.05.228(b). Conform ng anendnent;
Section 4, pages 2-36 — anends 26.05. Creates a new
Article, the Code of Mlitary Justice. O the new
sections in this Article, it instructs the adjutant
general to adopt regulations for a Code of Mlitary
Justice under the ternms of the chapter which wll,
p. 3: - Organize courts-nmartial; - Provide for
nonj udi ci al puni shrment (NJP); - I dentify  which
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offenses are subject to court-martial or NP, -
Identify allowable punishnments for such offenses; -
ldentify rules of trial, pretrial, post-trial and
rel ated procedures; - Oganize courts of inquiry; -
Provi de adequate protection of classified information;
QO her sections in the new Code of Mlitary Justice
include: - A statenent that all non-mlitary offenses
shall be tried in a civilian court, p.4; - Gant of
exclusive jurisdiction of courts-martial over the code
of mlitary justice and that the code applies to all
mlitary offenses, p. 4; - Sets jurisdiction of the
mlitary code over deserters and fraudul ently
di scharged personnel and those nenbers who conmt
their offense outside of the state or |ive outside of
the state when charged with the offense, p.4; -
Details the duties and qualifications of those who
serve as judge advocates, p.5;, - Defines who may
apprehend nenbers accused of a nmlitary offense and
how that apprehension is to take place, p. 5-6; -
Defines how a nenber may be arrested, under what
conditions they nay be arrested, who nay do so, and

how they may be confined, p. 6-7; - Defines how a
nmenber accused of a mlitary offense nay be delivered
to a civilian authority, p.7; - Describes the
conposition, duti es, terns of servi ce, and
jurisdictions of courts-martial, p.8- 11; - Describes
the duties and qualifications of trial counsel

def ense counsel, assistant counsel, court reporters,
and interpreters of courts-martial, p. 11-12; -
Specifies the procedures for bringing charges against
a nmenber. p.13; - Prevents the self-incrimnation of
the accused, p. 13; - Defines the investigatory
process, p.14; - Lays out how charges may be processed
and the procedures for continuances, oaths of office
for court officers,p.15-17; - Defines the statutes of
[imtations for mlitary offenses,p.19; - Prohibits
doubl e jeopardy charges and descri bes how pleas of the
accused are to be processed,p.19; - Defines how
subpoenas and contenpt of court charges are to be
processed, p. 19-20; - Provides for an insanity defense
for the accused and the determnation for nental
conpetency of the accused, p. 20-23; - Describes the
pr ocedur es for vot i ng and ruling in courts-
martial,p.23-24; - Requires the recording of courts-
martial, p.24-25; - Describes the allowable punishnents
and sentences and prohibits cruel and unusual
puni shnents, p. 25-27; - Describes the appeal s process
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in the mlitary code, including appeals by the
state, p.27-28; - Allows for a vacation of suspension
under certain circunstances,p.28; - Alows for the
accused to petition for a new trial and the
restoration of privileges,p.28-29; - Describes the
conposition and duties of the Mlitary Appeals
Comm ssi on, p. 29-32; - Defines who nmay adm nister oaths
for t he pur poses of mlitary adm ni stration
pr oceedi ngs, p. 32; - Alows for the governor to
del egat e authority for t he code of mlitary
justice,p.32; - Creates a mlitary justice account in
the general fund,p.33; - Describes the system of
paying and collection of fines associated with the
mlitary code,p.33; - Describes the pay scale of
officers and witnesses of the courts-martial, p. 33-34;
- Provides inmmunity for persons who acted pursuant to
their duties under the mlitary code,p.34; - Defines
terns associated with the new Article,p.34-36; Section
5, page 36 - anends 33.30.011. Further defines *‘held
under authority of state law to include persons held
under the mlitary code; Section 6, page 36 - anends
33.30.051. Describes how persons convicted under the
mlitary code are to be restrained or confined;
Section 7, page 36 - anmends 44.23.020. requires the
Attorney GCeneral to assist courts-martial in cases of
nmental inconpetency; Section 8, page 36-37 — anmends
44.35.020(a). Conform ng amendnent dealing wth the
duties of the Dept. of MIlitary and Veterans’ Affairs;
Section 9, page 37 — Repeal section; Section 10, page
37 — Applicability clause; Section 11, page 37 -
Establ i shes and describes the terns of office of the
Mlitary Appeals Conm ssion; Section 12, page 37-38 -
Aut hori zes the adjutant general to enact and enforce
the regulations under the Code of Mlitary Justice,
upon approval of the governor; Section 13, page 38 -
Effective date for section 12 Section 14, page 38 -
Effective date for the rest of the bill.

1:15: 41 PM

CHAI R HERRON turned the gavel over to Vice-Chair LeDoux.

1:16: 35 PM
ROBERT DOEHL, Deput y Comm ssi oner, Ofice of t he
Comm ssi oner/ Adj utant  General , DIWA, provided a Power Poi nt

presentation entitled "Al aska Code of Mlitary Justice HB 126
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and the Alaska National Guard.” M. Doehl said AKNG traces its
heritage to the mlitias of the colonies that predate the
formation of the United States. The Al aska National Guard
remai ns under the command and control of the governor and is a
state mlitia, although the federal governnent recognizes the
federal interest in a mlitia and provides financial support to
organi ze, train, and equip AKNG (slide 1 entitled "AK National
Guard Fundi ng"). M. Doehl said DWA supports HB 126 on the
foll ow ng key points: HB 126 provides an enabling statute to
assure that AKNG adjusts to changes in the federal Uniform Code
of Mlitary Justice (UCMJ); HB 126 addresses constitutional
i ssues of due process unique to Alaska;, HB 126 is the right
mechani sm to address recent AKNG issues and to maintain good
order and discipline; HB 126 is not redundant to state civilian
crimnal law but will supplenent state law, HB 126 serves as a
deterrent (slide 2 entitled "Key Points on HB 126 & ACMI"). M.
Doehl said the mssing leg for the "three-|legged stool of good

order and discipline" is a nechanism for an Al aska Code of
Mlitary Justice (ACM]); AKNG has the use of admnistrative |aw
and Alaska crimnal law, but lacks a neans to reform an

i ndividual (slide 3 entitled "Good order and Di scipline").
1:20: 26 PM

FI RST LI EUTENANT FORREST DUNBAR, Alaska Arny National Guard,
Ofice of the Comm ssioner/Adjutant CGeneral, DWA, informed the
committee that AKNG does have a territorial-era mlitary code:
Al aska Statute Title 26; however, the code does not provide for
a code of mlitary justice. Al though the existing code does
provide that AKNG may create a mlitary code, it does not define
the necessary procedures, or require AKNG to do so, which are
provisions in HB 126. The federal UCMIJ includes crimnal
offenses, in addition to mlitary offenses, thus the proposed
ACMJ would not mrror UCMJ, but would be Ilimted to mlitary
of f enses. The Alaska state crimnal code also applies to
soldiers/airmen (slide 4 entitled "Existing Relevant Law'). He
explained the following different statuses that apply to
guardsnmen (slide 5 entitled "Exanples of Service-nenber Statuses
and slide 6 entitled "Applicable Law'):

 Title 32 occurs during a duty weekend when guardsnen are
commanded by the governor and resourced by the federal
gover nnment . Also in Title 32 are active guard reserve
(AGR) in full-tinme guard status.

e Title 10 occurs when guardsnen are fully federalized and
depl oyed, thus are subject to UCMI.
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e State Active Duty occurs when guardsnmen are conmanded and
resourced by the state, for exanple, during disaster
response.

LI EUTENANT DUNBAR further explained that Title 10 also applies
to active duty U S mlitary and to fully federalized national

guardsnmen, and the Alaska crimnal code applies at all tines
when guardsnmen are in Alaska, regardless of status; however,
there is no mlitary code of justice that applies to Title 32 or
State Active Duty guardsnen, and these are the circunstances HB
126 seeks to address. He returned attention to the goal of good
order and discipline and further described that the mssing part
- ACM] - has not been available either through courts-martial or
for non-judicial punishnent. Non-judicial punishnent is a
frequently-used tool by conmanders and does not require a tria

or severe punishnment, but is swft and certain discipline (slide
7 entitled "Good order and Discipline"). Anmong the tools
requi red by conmanders and administrators to maintain order and
discipline are admnistrative actions, such as letters of
reprimand and admnistrative separation with a characterization
of service (slide 8 entitled "Tools Required to Mintain Good

Order & Discipline"). At this tinme, AKNG cannot give bad
conduct or dishonorable discharges, however, di shonor abl e
di scharges would be available by the proposed code under a
general court-martial. He restated AKNG s support of the bill

and its intent to develop a set of regulations that stipulate
of fenses and penalties, as well as procedures and a regul ation
for non-judicial punishnment. Li eut enant Dunbar stated AKNG s
intent to work with the legislature during interimto determ ne
detailed statutory |anguage, and hear testinony from commanders
(slide 9 entitled "The Guard's Current Plan of Action"). Pri or
to January 2016, regulations will be presented to |egislators.

1: 29: 15 PM

REPRESENTATI VE GRUENBERG directed attention to Version H on page
2, lines 14-16 which read in part:

Not hing in this subsection applies to a proceeding or
action brought wunder this chapter or the code of
mlitary justice.

REPRESENTATI VE GRUENBERG suggested the aforenmentioned |anguage
should be included in the applicability clause found in section
10 on page 37. He then directed attention to Version H on page
34, lines 3-5 which read in part:
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The code of mlitary justice shall be construed to
carry out their general purpose and, so far as
practicable, in a manner uniform with 10 U S. C. 801-

946.
REPRESENTATI VE GRUENBERG surmi sed that crines adopted in the
proposed bill would be interpreted as the equival ent provision
in UCMI.

LI EUTENANT DUNBAR said correct; this provision is persuasivVve,
but not controlling, precedent.

REPRESENTATI VE GRUENBERG expressed his understanding that
followng the adoption of a law from another state, the
interpretation of the law from the other state's highest court
is sinply persuasive. Further, this is true if a uniformact is
adopted and is a mgjor advantage to adopting a uniform act.
Referring back to HB 126, he said "this here, sounds like it's

different, like it's sinply persuasive" and he urged the sponsor
to review this aspect, and opined it's very inportant to really
understand how the bill is going to work

VI CE- CHAI R LEDOQUX confirmed the section in question was proposed
section 26.05. 560.

1:34:53 PM

MR, DOEHL said the intent of this language was to define a
consistent body of law at the state level in Al aska. He
recal | ed:

Looking at these mlitary code provisions, because
there is still variance and ... on how the uniform
code has been adopted to look to article 1 and article
3 courts as they have interpreted the federal code of
mlitary justice, and as they have devel oped that body
of law and that body of law frankly continues to

evolve. ... At any tinme it remains persuasive to this
jurisdiction, was ny best recollection of that case
I aw.

REPRESENTATI VE GRUENBERG said the issue is that crines would not
be adopted by the |egislature, but would be adopted
admnistratively; in the past, precedent was set by judges and
not by an admnistrative agency. If a statute is enacted
through a regulation, the ruling of the statute is inportant.
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VI CE- CHAI R LEDOUX understood that if Alaska adopts a |aw of
another state, the interpretation of that |aw by the highest
court of the other state would be persuasive on Al aska's court,
but woul d not be binding on Al aska's court.

1: 37: 33 PM

NANCY MEADE, GCeneral Counsel, Admnistrative Staff, Ofice of
the Adm nistrative Director, Alaska Court System opined that
adopting codes from other jurisdictions, which was done |argely
at the onset of statehood, neant that the other jurisdiction's
courts' interpretation of those provisions are highly persuasive
on the Al aska courts, but are not binding. 1In a simlar nmanner,
when Alaska adopts wuniform laws, the interpretations are
per suasi ve on Al aska's courts, but not binding.

REPRESENTATI VE HUGHES returned attention to slide 8 and asked
for exanples of crines addressed by non-judicial punishnent and
courts-martial, under the proposed ACMJ. Also, she asked for an
exanple of procedures that precede issuing a non-judicial
puni shrent .

LI EUTENANT DUNBAR answered that sonme procedures would be in

regul ation as tasked by the bill. In general, a non-judicial
puni shment charge is less serious than one addressed by court-
martial . Certain officers at certain levels bring non-judicia

puni shnment s.

MR. DOEHL added that the accused can request a non-judicial
puni shment or a special court-martial. Non-j udi ci al puni shnent
is for crinmes such as sleeping on duty, or failure to report for
duty; courts-martial are for nore serious offenses such as
urging others to di sobey a direct order.

REPRESENTATI VE HUGHES surmised that non-judicial punishment
woul d be issued by an officer.

MR. DOEHL stated although the decision is made by one officer,
there is a process to give the individual a right to be heard,
to be represented, and to present evidence, and the decision can
be chal | enged.

REPRESENTATI VE HUGHES observed that it 1is wunusual to have
proposed regulations drawn prior to the passage of a bill; she
asked whether this process has been used el sewhere. She al so
inquired as to whether participation in discussions about the
bill by mlitary nmenbers would only include officers (slide 9).
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LI EUTENANT DUNBAR offered that Oregon  adopted existing
regul ations on substantive offenses in a simlar nmanner as
proposed; in general, Alaska will draw on the experiences of the
federal UCMIJ, that of other states, and the nodel code
distributed by National Guard Bureau. The National Guard Bureau
nodel was used extensively in HB 121, although some offenses in
the nodel code are archaic. Mlitary participation wll be
encouraged from a broad cross-section of guardsnen.

1:44: 41 PM

MR, DCEHL directed attention to slide 9 and explained the
commander's action group wll include nenbers at the airnen
| evel from each branch. The inportance of the issue affected
the timng and he said, "in order to nove the process along, and

also to sinplify the oversight, to say 'this is how we envision
carrying out the legislation you're giving us' we felt it best
to proceed now rather than wait."

REPRESENTATI VE HUGHES asked whether the bill was based on UCM
with the crimnal part renoved

LI EUTENANT DUNBAR acknowl edged that ACMJ will essentially be
UCM] stripped of nonmlitary offenses; however, that is not

specified in the proposed statute. There may be certain
of fenses not carried forward from UCMJ, or others added. The
statute and regulations wll be Al aska docunents, and he gave an

exanple of protections in the Alaska State Constitution that
woul d cause ACMJ to differ from UCMI.

REPRESENTATI VE HUGHES inquired as to whether other states have
adopted a sim |l ar code.

LI EUTENANT DUNBAR deferred to Captain Jennifer King.
1:48: 03 PM

CAPTAIN JENNIFER KING Judge Advocate Ceneral, Alaska Arny
National CGuard, was unsure of the nunber of states that are
operating without their own state UCMJ; however, Al aska is not
the last as Al abama put its code in place in 2015, and Kentucky
is in the process of revision.

VI CE- CHAI R LEDOUX asked whether the mlitary codes adopted in
other states include crimnal |aws.
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LI EUTENANT DUNBAR was unsure.

MR. DOEHL said, "I believe sone have crimnal codes on the book
| believe they are rarely, if ever, exercised.” |In Al aska, the
small size of the mlitary creates a challenge when a panel is
needed for procedural and due process. For exanple, gathering a
jury of menbers of a rank above the rank of the accused, from a
smal |l pool, is daunting in a felony case.

REPRESENTATI VE TUCK returned attention to slide 8, and recalled
a problem with the old code of mlitary justice in Al aska was
that it did not have a system of checks and bal ances, thus there
was favoritism He noted HB 126 provides the opportunity to be
consistent in reqgulations and statute. He urged the sponsor to
consider that courts-martial nmay need to be in statute in order
to prevent wunilateral changes following a change in conmand.
Representative Tuck supported the process underway.

LI EUTENANT DUNBAR agreed that commanders nust enforce the |aw
appropriately whether in regulation or statute; however, HB 126
defines court-martial procedures and requires AKNG to create
regulations with the intent to bind future comuanders and
adj utants general to identify substantive offenses. He
acknowl edged that "by putting this in regulation rather than
statute, we are putting sone trust in this command, that we wll
devel op appropriate regulations and that we will enforce them™

REPRESENTATI VE TUCK restated that one of the best ways to bind
future commanders is through statute.

1: 53: 50 PM

MR. DCEHL pointed out that the challenge with binding statute is
to keep current as the |aw evol ves. In the age of digital
of fenses, he cautioned about having to conme back to the
| egi sl ature for changes in statute after court rulings.

VI CE-CHAIR LEDOUX asked whether [UCMI] is in statute or
regul ati ons.

MR. DOEHL responded that UCMJI is in US. Code Title 10. In

further response to Vice-Chair LeDoux, he said the mlitary is
chal l enged to keep the code relevant, tinely, and effective.

REPRESENTATI VE TUCK agreed, but urged the sponsor to remain open
to his suggestion.
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REPRESENTATI VE GRUENBERG advi sed that crimes found in Al aska | aw
may not be found in federal mlitary |[|aw He posed the
situation in which a guardsman serving under Title 32 violated
Al aska | aw, and asked whet her the accused woul d be prosecuted by
Al aska civil authorities.

LI EUTENANT DUNBAR said yes; currently accepted procedure is that
the civilian authorities act first.

REPRESENTATI VE CRUENBERG assunmed the Alaska State Constitution
woul d be applicable to the proposed ACM.

LI EUTENANT DUNBAR said absolutely; this is a state |aw governed
by the protection of double jeopardy and by the Al aska State
Consti tution.

1: 59: 27 PM

REPRESENTATI VE GRUENBERG asked whether ACMJ would include
[ Alaska Statutes] Title 12, which describes provisions of
sentenci ng such as aggravators and mtigators, and the right to
ajury.

MR. DOEHL said if a crinme is actionable in the context of Title
11 of the Alaska crimnal code, Title 12 would apply. Part of
the reason for the time needed to wite the regulations is to
carefully look at the applicability of aggravating and
mtigating factors of Title 12 in an adm nistrative context.

REPRESENTATI VE GRUENBERG turned to "nonequivalent kinds of
crines" and asked whether the Alaska State Constitution would
al so apply.

LI EUTENANT DUNBAR said yes. In further response to
Representative G uenberg, he confirned that the sponsor wll be
| ooki ng at aggravating and mtigating factors.

VICE-CHAIR LEDOUX said the reference to aggravating and
mtigating factors is confusing. She observed ACMJ woul d apply
to civil law, and aggravating and mtigating factors apply to
crimnal cases where one has conmtted a crinme under state |aw,
whi ch woul d be referred to state authorities.

LI EUTENANT DUNBAR confirnmed that if a civilian crimnal |aw
applies, the <case wuld be prosecuted in civilian court;
however, the substantive provisions of ACMJI would be simlar to
crimnal |aw. For example, a general court-martial conviction
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can result in a prison sentence of up to ten years. He
acknowl edged that mlitary offenses are unique, and thus do not
apply to other citizens of the state, such as dereliction of
duty and conduct unbecom ng an officer. In that the penalties
can be ten years in prison, ACMJ} nust conformto the protections
that a crimnal defendant woul d receive.

REPRESENTATI VE GRUENBERG advised that mlitary crinmes can be
maj or crimes resulting in severe penalties.

2:04: 52 PM
MR. DOEHL renuarked:

W're taking a nmilitary context of what constitutes
crimnal |law and applying it under the reginent of the
Al aska [State] Constitution ... that's why we're going
to be diligently working hard on it this summer to try
to de-conflict and sort out those things. Utimately
what we do has to conport with the Alaska [ State]
Constitution as well as the [U S Constitution], a
requirenent the feds don't have because we're an
Al aska governnental entity.

REPRESENTATI VE TUCK questioned how the state differentiates what
shoul d be in statute and what should be in regul ations.

M5. MEADE advised that crimnal penalties and crimnal rights
and duties are found in Alaska Statutes, Title 11, and
procedures to inplenent crimnal laws are found in Title 12.
Currently, there are no crimnal provisions in regulations; for
exanple, neither the Departnment of Public Safety nor the
Department of Law can put crim nal provisions in their
regul ati ons. Regul ations can provide for civil penalties such
as parking tickets.

VI CE- CHAI R LEDOUX asked whether the Al coholic Beverage Control
Board, Departnent of Commerce, Community & Econom c Devel opnent,
coul d pronul gate regul ati ons which would be crimnal.

MS. MEADE said she was unsure.

REPRESENTATI VE TUCK asked whether other departnents can create
of fenses and puni shnents.

2:09: 05 PM
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M5. MEADE said she wll inquire. She stated that the Al aska
Court System is interested in HB 126 because of the provision
that a person who has exhausted appeals within the mlitary
court-martial process can then go to the Alaska Court of
Appeal s. Ms. Meade said her understanding is that crinmes wll
absolutely not be in ACMI. She renarked:

So that if sonebody does sonething untoward that seens
somewhat crimnal, and the state district attorney's
office ... declines to prosecute ... under their
typical crimnal law, then this would fill in that gap
and they, under the <code, they could be court-
martial ed for conduct unbecom ng, although it doesn't
rise to the level of a crimnal offense.

LI EUTENANT DUNBAR agreed with Ms. Meade and provided an exanpl e.
He pointed out that the proposed code would grant the departnment
uni que powers to create and enforce a crimnal code; however,
the code would only be enforced against guard nmenbers who have
volunteered to join AKNG and who have sworn an oath to uphold
the Constitution and follow orders in the chain of comrand.
Wien new service nenbers join, they will receive a briefing on
the code to explain the new |laws to which they nust adhere.

VI CE-CHAIR LEDOUX asked whether the aforenentioned briefing
would be given to an enlistee prior to, or after, enlistnment.
She related that a person can waive their right to a jury trial,
which is waiving a right to a Constitutional provision, but
suggested a person is best apprised that they are waiving their
rights before "enploynent."

MR DOEHL said this is an inportant separation of powers
guestion that may be an issue of first inpression in the state.
He remarked:

If we |look at federal Iaw though, for instance, the
regulation-witing authority for crimnal msconduct
that is delegated to like, Departnent of Interior and
Nat i onal Par ks, there is, in a very simlar
Constitution, the federal Constitution, to ours, there
is a basis for this delegation to the executive
br anch.

MR. DOEHL noted that every enlistee takes an oath to support and

defend the U S. Constitution, the Al aska State Constitution and
the laws therein, but is not provided an explanation of what the
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| aws are. He agreed that recruiters should "provide notice of
what you are signing up for "

2:14:31 PM

REPRESENTATI VE TUCK questioned the effect of ACMJ] on civilians
who work for AKNG

MR. DOEHL responded that as currently witten, HB 126 envisions
actions only agai nst guardsnen. On the federal side, civilians
wor ki ng for AKNG woul d not fall under the jurisdiction of ACMI.

VI CE- CHAI R LEDOUX observed that there are many civilians working
for the mlitary; she asked how civilians are affected by UCM.

MR. DOEHL advised that civilians who commt a crime go to a
federal district court for crimnal offenses, or to the Ofice
of Personnel Managenent for |abor issues. However, for
governnent civilian workers and contractors deployed in lraq or
Af ghani stan, offenses can be addressed by a mlitary panel or in
federal district court.

REPRESENTATI VE HUGHES questi oned how an appeal s process through
the Al aska Court Systemwould follow mlitary court action.

LI EUTENANT DUNBAR stressed that relatively few cases would

attain this level of ruling - perhaps less than one court-
martial per year. The initial appeal would be to the Mlitary
Appeal s Conmi ssion, although cases of first inpression may reach
the Al aska Court System  Jurisprudence wll be based on that of

other states, although this is a new area of l|aw for Al aska
civilian courts.

REPRESENTATI VE HUGHES returned attention to slide 8 and asked
what type of punishnent is used currently for mnor offenses
such as sl eeping on duty.

MR. DOEHL stated that letters of reprimand with counseling are
used for first and second offenses, but in sonme cases these
actions lack the strength to deter behavior.

2:20:11 PM
REPRESENTATI VE HUGHES referred to the "mlitary justice account”
established by HB 126 and asked for its cost to the state.

Al so, she suggested that federal funds nay be available for that
account .
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LI EUTENANT DUNBAR answered that the costs are reflected in
Fiscal Note ldentifier: HB126- WA- NGVHQ 3-20- 15 in the anobunt
of $107,000 in fiscal year 2016 (FY 16). Costs are expected to
cone down after the first year during which regulations are
devel oped and mlitary judges are trained.

MR. DOEHL added that the fiscal note accounts for a "worst case
scenario” due to the infrequent nunmber of cases. He
acknowl edged that a court-martial is very expensive and DWA
woul d seek applicable federal funds.

VI CE- CHAIR LEDOUX asked for the unique elenents of the Al aska
State Constitution that affect the proposed ACMJI and which
differ fromthe U S. Constitution and its effects on UCMI.

LI EUTENANT DUNBAR provided the exanples of the Alaska State
Constitution's right to a unaninous jury verdict and the right

to a grand jury. O her provisions may arise. In further
response to Vice-Chair LeDoux, he said federal |aw does not
require a unaninmous jury verdict. He clarified that the

proposed ACMJ, in order to conport wth the Al aska State
Constitution, would require a unani nous decision by the panel
which is equivalent to a jury.

2:24:38 PM

REPRESENTATI VE GRUENBERG expressed his interest in the proposed
Mlitary Appeals Conmm ssion. There are "article 1 courts" that
are created by the legislature, and which differ from courts
created constitutionally and quasi-judicial bodies. He asked
whet her court rules would apply, and cautioned that this is a
bi g issue.

MR. DCEHL said DWA intends to search the administrative |aw
provisions in Alaska regarding boards and comm ssions in order
to capture what is required; in fact, the research in this
context is inconplete at this tine.

LI EUTENANT DUNBAR stated his intent to work with Legislative
Legal Services, the Alaska Court System and the Al aska Bar
Association on all of the issues that arise.

REPRESENTATI VE GRUENBERG directed attention to Version H on page
31, lines 6-10 which read:
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(h) The adjutant general shall adopt regulations to

govern appellate procedure before the court. The
regul ations shall be substantially simlar to the
provisions for post-trial procedure and review of
courts-martial under 10 U S.C 801 - 946. The

regul ati ons  nust be approved by the governor.
Regul ati ons adopted under this section are exenpt from
AS 44.62 (Adm nistrative Procedure Act).

REPRESENTATI VE GRUENBERG said the foregoing relates to the
Mlitary Appeals Comm ssion exenption from the Admnistrative
Procedures Act.

LI EUTENANT DUNBAR confirmed that many procedural regulations
mandated by HB 126 are exenpt; however, the |egislature retains
some oversight of the Mlitary Appeal s Conm ssion.

REPRESENTATI VE TUCK asked for clarification.
2:29: 57 PM

LI EUTENANT DUNBAR directed attention to Version H on page 4,
lines 1-2 which read:

(c) The regul ations adopted under this section are
exenpt from AS 44.62 (Adm nistrative Procedure Act).

LI EUTENANT DUNBAR expl ained that the exenption is applicable to
the majority of the proposed regulations, such as the offenses
and non-j udicial punishments.

REPRESENTATI VE TUCK directed attention to Version H on page 3,
lines 1-3 which read in part:

(a) The adjutant general shall by regulation adopt a
code of mlitary justice consistent with this chapter
for menbers of the mlitia of the state not in federal
servi ce;

REPRESENTATI VE TUCK said use of the word "shall" is inconsistent
with the bill on page 37, line 31 which read:

TRANSI TI ON: REGULATI ONS. The adjutant general nay
adopt regulations to

2:31:42 PM
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LI EUTENANT DUNBAR said this was a drafting error.

REPRESENTATI VE HUGHES under stood that conduct unbecom ng reaches
into the personal life of a mlitary nmenber. She asked whet her
ACMJ) woul d apply to guardsnen when they are not in uniform

LI EUTENANT DUNBAR sai d yes. Certain rules apply only when one
is on duty but in general, guardsnmen are held to standards when
in uniformor not.

2:34: 34 PM

REPRESENTATI VE TUCK restated that only one court-martial is
expected per year.

LI EUTENANT DUNBAR said that is the best estimte based on
statistics from Washington and O egon. The departnent has
estimated two per year in its fiscal note.

2: 35: 58 PM

REPRESENTATI VE TUCK directed attention to Version H beginning on
page 29, line 31, through page 31, line 10 which read:

Sec. 26.05.538. Mlitary Appeals Comm ssion. (a) The
Mlitary Appeals Commission is established in the
Department of Mlitary and Veterans' Affairs. The
comm ssion is a quasi-judicial agency. (b) The
comm ssion has jurisdiction to hear appeals from
sentences and punishnents inposed by courts-marti al
under the code of mlitary justice. (c) The conm ssion
consists of three nenbers appointed by the governor
and confirmed by a mpjority of the nenbers of the
| egislature in joint session. A nenber shall be a
resident of this state and (1) be licensed to practice
law (A) in this state and be a nenber in good standing
with the Al aska Bar Association;(B) in another state
and be a nenber in good standing of the bar of that
state; or (C) as a nenber of the bar of a federal
court; (2) have engaged in the active practice of |aw
for at least five years; (3) be a former conm ssioned
officer in the armed forces of the United States or
the reserve conponents, or in the mlitia of a state;
and (4) have at least five years' experience as an
officer in the judge advocate general's corps of the
armed forces of the United States or the mlitia of
the state. (d) Except as provided in AS 39.05.080(4),
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an appointee selected to fill a vacancy shall hold
office for the unexpired term of the nenber whose
vacancy is filled. A vacancy in the conmm ssion does
not inmpair the authority of a quorum of nenbers to
exercise the powers and perform the duties of the
comm ssion. (e) A nenber may be reappointed if the
reappoi ntnent conplies wth this section. (f) The
menbers of the conm ssion shall select a chair from
anong the mnmenbers of the comm ssion. The selection

shall be subject to the approval of the adjutant
general. (g) The governor nmy renove a conm Ssioner
from office for cause including but not limted to
i nconpetence, neglect of duty, or msconduct in

office. A conm ssioner, to be renoved for cause, shal
be given a copy of the charges and offered an
opportunity to be publicly heard in person or by
counsel in the commssioner's own defense upon not
less than 10 days' notice. |If a commssioner is
removed for cause, the governor shall file with the
i eutenant governor a conplete statenent of all
charges made agai nst the comm ssioner and the
governor's finding based on the charges, together wth
a conplete record of the proceedings. (h) The adjutant
general shall adopt regulations to govern appellate
procedure before the court. The regulations shall be
substantially simlar to the provisions for post-trial
procedure and review of courts-martial under 10 U S. C
801 - 946. The regulations nust be approved by the
governor. Regul ations adopted under this section are
exenpt fromAS 44.62 (Adm nistrative Procedure Act).

REPRESENTATI VE TUCK asked whether the foregoing section of the
bill related to the Mlitary Appeals Comm ssi on, "is
satisfactory."”

LI EUTENANT DUNBAR anti ci pated sonme changes to the | anguage. One
of the key points to renmenber is that AKNG is a smal

organi zation with few |l egal resources; therefore, AKNG seeks to
expand the nunber of people who can serve as judge advocates and
on the comm ssion. Currently, the proposed bill contains
stringent conditions for those who serve on the conm ssion. In
further response to Representative Tuck, he said the Mlitary
Appeal s Conmi ssion is an appeals court. The court-martial is
the trial court, the Mlitary Appeals Commission is the
appellate court, and the last right to appeal is to the Al aska
Court of Appeals. In further response to Representative Tuck,
he said the |anguage related to who may serve on the court-
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martial court was included in HB 121, but is not in HB 126,
because it has not been determ ned whether this provision would
be in statute or regulation.

REPRESENTATI VE TUCK recalled discussing possible conflicts of
interest and inpartiality, and offered to advise the sponsor on
this matter.

LI EUTENANT DUNBAR noted that HB 126 holds sonme provisions to
prevent conflicts, which is another reason to expand the pool of
t hose who can serve as defense and trial counsel

2:41:12 PM

VI CE-CHAIR LEDOUX asked for exanples of actionable conduct
agai nst a guardsman who is not on duty.

MR. DCEHL said those regulations have not been drafted or
approved; however, he suggested an exanple would be posting
one's military affiliation in conjunction wth inappropriate
conments on soci al nedi a.

VI CE-CHAIR LEDOUX posed the situation in the above exanple
wi thout a reference to one's mlitary affiliation.

MR. DCEHL advised that the regulatory process needs to define
the shared expectations of conduct on duty and off duty, and to
establish notice to enlistees.

REPRESENTATI VE HUGHES asked for the term of service for
conmmi ssioners on the MIlitary Appeal s Conm ssion.

LI EUTENANT DUNBAR directed attention to Version H, page 37,
[ ines 23-28 which read:

M LI TARY APPEALS COW SSI ON; STAGGERED TERMS
Not wi t hstandi ng AS 26.05.538, enacted by sec. 4 of
this Act, and AS 39.05.055, the governor shall appoint
the nmenbers of the commssion to staggered initial
terms as foll ows:

(1) one nenber shall be appointed for two years;

(2) one nenber shall be appointed for four years;
and

(3) one nenber shall be appointed for six years.

LI EUTENANT DUNBAR acknow edged the default term of service would
be inserted during interim
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REPRESENTATI VE GRUENBERG i nquired as to whether there would be a
requi renent that the conm ssioners have been admtted to the
[United States Court of Appeals for the Arned Forces].

LI EUTENANT DUNBAR sai d no.

REPRESENTATI VE GRUENBERG asked whether comm ssioners would be
subject to the Al aska Code of Judicial Conduct.

MR. DCEHL responded that additional discussion wth the Al aska
Bar Association and the Al aska Court System is needed to define
and delineate the professional responsibilities of t he
conm Ssi oners.

REPRESENTATI VE  GRUENBERG asked for any  comrent on why
comm ssioners are appointed by the governor and confirnmed by the
| egi sl ature instead of appointed by the Al aska Judicial Council.

LI EUTENANT DUNBAR suggested there would be further discussion on
this matter.

2:46:23 PM

REPRESENTATI VE TUCK inquired as to whether AKNG currently has
jail facilities or detention centers.

LI EUTENANT DUNBAR answered no. |If a guardsman is inprisoned for
any length of time the bill specifies that he/she would go to
the Departnent of Corrections (DOC). In further response to
Representative Tuck, he explained that if a guardsman were
depl oyed overseas and conmtted an offense, AKNG would not be
i nvolved, but the active duty mlitary would investigate. The
mlitary has all of the facilities of a free-standing judicial
system During deploynent, mlitary nenbers are in Title 10
status, and subject to the federal UCM.

REPRESENTATI VE TUCK directed attention to Version H on page 7,
[ ines 14-15 which read:

(a) A person confined as a prisoner under the code of
mlitary justice shall be confined in a civilian or
mlitary confinenent facility.

REPRESENTATI VE TUCK observed that a guardsman convicted of a

crime in Alaska would be held by DOC, and asked whether AKNG
woul d need mlitary confinenent facilities.
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MR DOEHL said he did not envision building any confinenment
facilities. The mlitary bases have a nenorandum of agreenent
with DOC to provide confinement services.

REPRESENTATI VE GRUENBERG asked who would be admtted to practice
in the proposed tribunals.

LI EUTENANT DUNBAR said this question is under discussion wth
the Al aska Bar Association; the sponsor prefers that an attorney
woul d not have to be admitted to the Al aska Bar to participate
in courts-martial because of the state's limted judge advocate
resour ces.

REPRESENTATI VE GRUENBERG gave an exanple of an attorney from
out-of-state who was hired to defend a client in a court-marti al
or before the MIlitary Appeal s Conmm ssi on.

LI EUTENANT DUNBAR stated the sponsor's intention is that an
attorney would be admtted to practice "sonmewhere," and duly
qualified as a judge advocate. He pointed out that outside
civilian counsel nust be qualified to practice law in Al aska.
In further response to Representative Guenberg, he said in a
proceeding in a federal court-nmartial, an attorney can practice
anywhere in the country.

REPRESENTATI VE HUGHES returned to the topic of possibly needing
a holding facility or a nenorandum of agreenent for confinenent
services, and noted that this is not reflected in the bill's
fiscal note.

MR. DOEHL stated that the probability is very low, but the
possibility would be exam ned.

2:53:36 PM

REPRESENTATI VE TUCK inquired as to why the inappropriate use of
social nmedia is not already in regulation.

LI EUTENANT DUNBAR returned attention to slide 8 and noted that
social nedia issues are addressed by letters of reprimand,
admnistrative action, and admnistrative separation, although
adm ni strative separation takes a long tinme to process.

MR. DOEHL, in further response to Representative Tuck, added

that AKNG now has the neans to initiate action against
i nappropriate social nedia posting; however, in sone instances
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action is required beyond letters of reprinmand, but short of
separation

2:55:12 PM
REPRESENTATI VE GRUENBERG r enoved hi s objection.

[ There being no further objection, Version H was before the
committee.]

2:55: 20 PM

VI CE- CHAIR LEDOUX opened public testinmony on HB 126. After
ascertaining that no one wished to testify, public testinony was
cl osed.

REPRESENTATI VE COLVER said that quite a lot of work was yet to
be done on the bill and recommended delaying action until the
conmi ttee receives a new proposed CS

2:57:29 PM

REPRESENTATI VE COLVER noved to adopt Anmendnment 1, |abeled 29-
LS0473\H. 1, Strasbaugh, 3/25/15 which read:

Page 5, line 16:

Del ete "the state"

Insert "a state or of an active or reserve
conmponent of the arned forces or another uniforned
service of the United States”

Page 11, line 6:

Delete "the state"

Insert "a state or of an active or reserve
conponent of the arned forces or another uniforned
service of the United States”

Page 30, |ine 16:
Del ete the third occurrence of "the"
| nsert "a"
2:57.:49 PM
VI CE- CHAI R LEDOUX obj ected for discussion purposes.

LI EUTENANT DUNBAR expl ai ned that Amendnment 1 anmends the bill to
expand who can be involved in the mlitary justice process. As
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the bill is currently witten, one who serves as a judge
advocate nust be a conm ssioned officer of AKNG The intent of
the anmendnent is to expand the pool of those who can work as a
j udge advocate before courts-martial to include those from other
states, from active or reserve forces, or from active duty
menbers at Joint Base El mendorf-Ri chardson or Fort Wai nwight.

REPRESENTATI VE GRUENBERG directed attention to a neno from
Kat hl een Strasbaugh, Legislative Counsel, Legislative Lega

Services, dated 3/25/15, which was included in the conmmttee
packet, and in which questions are raised. Noting that
Representative Herron, sponsor of the anmendnent, was not
present, he suggested that Anmendnent 1 be held for further
di scussi on.

3:00: 02 PM

VI CE- CHAI R LEDOQUX agr eed.

HB 126 was hel d over.

3:00: 22 PM

ADJ QURNIVENT

There being no further business before the commttee, the House

Special Committee on Mlitary and Veterans' Affairs neeting was
adj ourned at 3:00 p. m
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