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POSI TI ON STATEMENT: Di scussed certain anendments to HB 126,
Ver sion S.

ACTI ON NARRATI VE

1:04: 38 PM

CHAIR GABRIELLE LEDOUX <called the House Judiciary Standing
Commttee neeting to order at 1:04 p.m Representatives Keller,
Foster, Lynn, Mllett, daman, Guenberg, and LeDoux were

present at the call to order.

HB 126- CODE OF M LI TARY JUSTI CE; APPEALS

1: 05: 55 PM

CHAI R LEDOUX announced that the only order of business would be
HOUSE BILL NO 126, "An Act relating to the admnistration of
mlitary justice; relating to the adoption of a code of mlitary
justice by the adjutant general; relating to the authority of
the adjutant general; relating to appeals of convictions and
sentences of courts-martial; establishing the Mlitary Appeals
Commi ssion; relating to the detention and incarceration of
menbers of the mlitia, relating to the jurisdiction of the
court of appeals; relating to involuntary conmmtnent for
evaluation or treatnment of a nental disease or defect before
court-martial proceedings; and providing for an effective date."

1: 06: 24 PM
The conmttee took a brief at ease.
1: 07: 13 PM

REPRESENTATI VE KELLER noved to adopt HB 126, 29-LS0473/ S,
Wal | ace, 1/14/16 as the working docunent. There being no
obj ection, Version S was before the conmttee.

1: 07: 31 PM

CHAI R LEDOUX advised that the commttee packets contain Version
S, which represents changes discussed on Version G during the
previous comrmttee neeting; a copy of the bill highlighting the
changes between the versions; an explanation of changes;
sectional summary; [1/14/2016] nmeno regarding Version S from
Megan Wal |l ace; and zero fiscal notes. She further advised that
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the packets contain separate anendnents from Representatives
G uenberg, Keller, and LeDoux.

1:08: 29 PM

FORREST DUNBAR, Captain, Alaska National Guard, Ofice of the
Comm ssi oner/ Adj ut ant Ceneral , Depart ment of Mlitary &
Veterans' Affairs, advised that he believes Version S wuld set
up a functioning system of mlitary justice. He then thanked
the conmttee for its steadfast work on bringing the bill to

this level and offered to respond to questions.

CHAIR LEDOUX noted there were no questions from the commttee
and noved to amendnents

1: 11: 08 PM

CHAI R LEDOUX noved to adopt Anmendnment 1, 29-LS0473\S.8, Will ace,
1/ 20/ 16, which read: [Due to the length of proposed Amendnent
1, it is provided at the end of the mnutes for HB 126.]

REPRESENTATI VE M LLETT obj ect ed.

CHAI R LEDOUX expl ai ned that Anendnent 1 allows the court marti al
nore discretion in sentencing than originally stated. For
exanpl e, she pointed out, page 35, lines 24-26, which read:

puni shment shall be punished by up to one year of
confinenment, by separation with characterization up to
di shonor abl e discharge, and by such other punishnent
as a court-martial may direct.

CHAI R LEDOUX expl ained, currently the bill mnmandates that there
is sone confinenment, and Anmendnent 1 nmekes it discretionary by
changing the "shall"” to "may," which has been done with all of

t he of f enses.

CAPTAIN DUNBAR advised that the National Guard agrees wth
Amendnent 1, it necessitated by a change made earlier wth
regard to how the sentences are spelled out in the code. He
further advised that the courts-martial have discretion, but he
agreed that it should be explicit in the code.

REPRESENTATI VE M LLETT renoved her objection.

CHAIR LEDOUX stated there being no objection, Amendnment 1 is
adopt ed.
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1: 13: 27 PM

CHAI R LEDOUX noved to adopt Anendnment 2, 29-LS0473\S.9, Will ace,
1/ 20/ 16, which read:

Page 19, |ine 11:

Del ete "before the inposition of nonjudicial
puni shnment "

Insert "not later than two years after comm ssion
of the offense if the inposition of nonjudicia
puni shment is sought™

REPRESENTATI VE M LLETT obj ect ed.

CAPTAI N DUNBAR advised the anmendnent clarifies the statute of
[imtations with regard to nonjudicial punishnment.

CHRI STOPHER WEAVER, Lieutenant Colonel, Al aska National Guard

Ofice of the Conm ssioner/Adjutant Ceneral, Departnent of
Mlitary and Veterans' Affairs, explained that Anmendnent 2
clearly states the statute of Iimtations for both courts-

martial being three years, and nonjudicial punishment being two
years.

CAPTAI N DUNBAR advi sed the National Guard agrees w th Amendnent
2.

REPRESENTATI VE M LLETT renoved her objection.

CHAI R LEDOUX stated there being no further objection, Amendnent
2 is adopt ed.

1:13: 42 PM

CHAIR LEDOUX noved to adopt Amendnment 3, 29-LS0473\S. 10,
Wal | ace, 1/20/16, which read:

Page 7, line 4:

Del et e "charged agai nst the prisoner"”

Insert "for which the prisoner was convicted"”
Page 7, line 8:

Del ete "charged agai nst the prisoner”

Insert "for which the prisoner was convicted"

REPRESENTATI VE M LLETT obj ect ed.
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MEGAN WALLACE, Attorney, Legislative Legal Counsel, Legislative
Legal and Research Services, Legislative Affairs Services,
advised that Amendnent 3 is a reconciliation of AS 33.30.051
with AS 26.05.428(b)and(c). Al aska Statutes 26.05.428(b) and
(c) was anended to reference the convictions of the prisoners

"because in AS 33.30.051, which is ... you can see an anendnment
to that provision on page 59 of the bill. That provision gives
the power to Corrections to take custody of a prisoner based on
their ... and references a conviction ... and ... before this
amendnent the existing 26.05.428(b) and (c) referenced the
charges that had been filed against the prisoner. So we just

reconciled those and we won't reference a conviction in all
t hose sections.”

REPRESENTATI VE M LLETT renoved her objection.

CAPTAN DUNBAR advised the National Guard agrees wth this
amendnent .

[ The committee treated Anendnent 3 as adopt ed. ]

1:15: 07 PM

CHAIR LEDOUX noved to adopt Anmendnment 4, 29-LS0473\S. 41,
Wal | ace, 1/20/16, which read:

Page 1, line 8, follow ng "proceedings;"
Insert "anmending Rule 6, Alaska Rules of Crimnal
Procedure; "

Page 59, following |ine 28:

Insert a new bill section to read:

"* Sec. 10. The wuncodified law of the State of

Al aska is anended by adding a new section to read:

| NDI RECT COURT RULE AMENDMENT. The provisions of
AS 26.05.444 and 26.05. 445, enacted by sec. 4 of this
Act, have the effect of changing Rule 6, Al aska Rules
of Crimnal Procedure, by changing the procedure for

grand jury proceedings conducted before courts-
martial."
Renunber the follow ng bill sections accordingly.

REPRESENTATI VE M LLETT obj ect ed.
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NANCY MEADE, Ceneral Counsel, Administrative Staff, Ofice of
the Adm nistrative Director, Al aska Court System (ACS), said the
court system has no objection to this anendnent as there is a

provision in the bill allowing courts-martial to use the state's
grand juries. She noted there is a rule regarding grand juries
and the court will decide whether to do direct rule changes to

that, or sinply note in the rule book that for courts-martial
there are sone inplications fromthis bill

REPRESENTATI VE M LLETT renoved her objection.

CHAIR LEDOUX stated there being no objection, Amendment 4 is
adopt ed.

1:18: 38 PM

REPRESENTATI VE KELLER nmoved to adopt Amendment 5, 29-
LS0473\ S. 50, Wall ace, 1/20/16, which read:

Page 6, line 8:

Delete the first occurrence of "or
| nsert ","

Fol | owi ng "person":

| nsert ","

Page 6, line 9:
Del ete "conmmi ssi oned officer"
| nsert "nenber of the mlitia"

REPRESENTATI VE M LLETT obj ect ed.

REPRESENTATI VE KELLER referred to page 6, lines 8-9, and stated
the way the bill is witten it appears the conm ssioned officer
has to physically perform the arrest. Amendnent 5 all ows that
they are a nmenber of the mlitia, he said.

CAPTAI N DUNBAR advised that the National Guard agrees with the
conceptual anendment, and inquired whether there is a draft of
t he amendnent he coul d review

[ Capt ai n Dunbar was handed Amendnent 5. ]

CAPTAIN DUNBAR advised he had agreed to this conceptua
amendnent this norning, and the National Guard supports
Amendnent 5.

REPRESENTATI VE M LLETT renoved her objection.
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CHAIR LEDOUX stated there being no objection, Amendnent 5 is
adopt ed.

1: 20: 50 PM

REPRESENTATI VE KELLER noved to adopt Amendmnent 6, 29-
LS0473\ S. 51, Wallace, 1/20/16, which read:

Page 19, line 19, followi ng "war":
Insert "declared by the United States Congress”

REPRESENTATI VE M LLETT obj ect ed.

REPRESENTATI VE KELLER pointed to page 19, line 19, and suggested
that followng the word "war" to insert "declared by the United
States Congress,” in order to be consistent with the United
States Constitution.

CAPTAI N DUNBAR advised the National Guard agrees w th Amendnent
6.

REPRESENTATI VE GRUENBERG noted that the intent is to nmake it
easier to proceed with these proceedings in the event sonething
such as war would make it difficult. He asked whether there is
any other term of art that should be inserted to nake it as
realistic as possible.

CAPTAI N DUNBAR stated that the termof art "we have agreed upon”
is contingency operations, which is later in the sane section

Seldom is war declared by Congress, he explained, and the
Nati onal CGuard wants to be realistic so it included "contingency

operations ordered by the President of the United States." He
noted, all post-911 conflicts have been conducted in this manner
and the conbination of war and contingency operations wll make

this practically effective.

REPRESENTATI VE KELLER requested that he be allowed to go back
| ater and request clarifications from Captain Dunbar.

CHAI R LEDQUX agr eed.
REPRESENTATI VE M LLETT renoved her objection.

CHAIR LEDQUX stated there being no objection, Amendnent 6 is
adopt ed.
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1:23:22 PM

REPRESENTATI VE GRUENBERG noved to adopt Anendnent 7, 29-
LS0473\S. 2, Wall ace, 1/20/16, which read:

Page 2, lines 10 - 12:

Delete "require the person instituting the suit
to give security for the paynment of costs. If judgnent
is for the defendant, treble costs shall be assessed
against the plaintiff. The defendant in the action
shal | "

Insert "[REQUI RE THE PERSON | NSTITUTING THE SU T
TO G VE SECURITY FOR THE PAYMENT OF COSTS. |F JUDGVENT
IS FOR THE DEFENDANT, TREBLE COSTS SHALL BE ASSESSED
AGAI NST THE PLAINTIFF. THE DEFENDANT |IN THE ACTI ON
SHALL] "

REPRESENTATI VE M LLETT obj ect ed.

REPRESENTATI VE GRUENBERG advised this statute has been on the
books since Territorial days and the anmendnent renoves two
sentences dealing wth suits against the National Cuard.
Currently, he explained, the law requires a person suing the
Nati onal Guard to provide a bond and no one else has to do that.
Under Patrick v. Lynden Transport, 765 P.2d 1375 (1988), the
Suprene Court struck down AS 09.60.060 which required out-of-
state plaintiffs suing in-state defendants to post bonds, and
held it was a denial of equal protection. He opined a court
would strike this Ilanguage down if ever challenged. For
exanple, he said, it could be difficult for someone injured, or
an estate, to maintain any kind of suit.

REPRESENTATI VE GRUENBERG stated that secondly, wthin the
current |anguage the plaintiff nust pay treble costs if they
| ose and noted this could bankrupt nost service people.

CAPTAIN DUNBAR advised that the National Guard agrees wth
Amendnent 7.

REPRESENTATI VE M LLETT renoved her objection.

CHAIR LEDOUX stated there being no objection, Amendnment 7 1is
adopt ed.

1: 25: 54 PM
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REPRESENTATI VE GRUENBERG noved to adopt Amendnent 8, 29-
LS0473\S. 5, Wallace, 1/20/16, which read:

Page 4, lines 6 - 7:

Del ete "be relieved fromanenability"

Insert "raise a defense that the person is not
subj ect ™

REPRESENTATI VE M LLETT obj ect ed.

REPRESENTATI VE CRUENBERG explained that Amendnent 8 is a
granmati cal amendnment and al so clarifies |anguage.

CAPTAIN DUNBAR advised that the National Guard agrees wth
Amendrent 8.

REPRESENTATI VE M LLETT renoved her objection.

CHAIR LEDOUX stated there being no objection, Amendnent 8 is
adopt ed.

1: 26: 55 PM

REPRESENTATI VE CGRUENBERG noved to adopt Anmendnent 9, 29-
LS0473\ S. 47, Nauman/ Wal | ace, 1/20/16, which read:

Page 5, line 1, followng "is":
I nsert "currently"

REPRESENTATI VE M LLETT obj ect ed.

REPRESENTATI VE GRUENBERG pointed out that Anmendnent 9 makes it
clear that the person serving as a judge advocate nust currently
be certified, as opposed to being certified years ago.

CAPTAIN DUNBAR advised that the National Guard agrees wth
Amendnent 9.

REPRESENTATI VE M LLETT renoved her objection.

CHAIR LEDOUX stated there being no objection, Amendnment 9 is
adopt ed.

1: 27: 48 PM

REPRESENTATI VE GRUENBERG noved to adopt Anendnent 10, 29-
LS0473\ S. 48, Nauman/ Wal | ace, 1/20/16, which read:
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Page 10, line 25, follow ng "cases."

Insert "If the officer who is authorized to
convene a sunmary court-martial is the accuser in the
matter, the court hearing the matter shall be convened
by a superior conpetent authority, if practicable."”

Page 10, |ine 26:
Del ete "conpetent™

REPRESENTATI VE M LLETT obj ect ed.

REPRESENTATI VE GRUENBERG advi sed that Anendnent 10 nmekes the
provision on summary courts-martial track the provision on
special courts-martial. He explained that if a person who is
t he convening authority is also the accuser, it is a conflict of
interest. He said it would then go to the next higher authority
to conduct the court-martial; however, it my not be practica
in all cases which is why "if practicabl e" was added.

CAPTAI N DUNBAR advi sed the National Guard agrees w th Amendnent
10.

REPRESENTATI VE GRUENBERG interjected that page 10, line 26,
del etes "conpetent,"” as he believes it was a typo.

REPRESENTATI VE M LLETT renoved her objection.

CHAI R LEDOUX stated there being no objection, Anmendnent 10 is
adopt ed.

1: 30: 33 PM

REPRESENTATI VE GRUENBERG noved to adopt Anmendnent 11, 29-
LS0473\S. 17, Wall ace, 1/20/16, which read:

Page 16, line 29, follow ng "del ay":
I nsert "as soon as possible"

REPRESENTATI VE M LLETT obj ect ed.
REPRESENTATI VE GRUENBERG advi sed Amendnent 11 requires that the
docunments explaining the delay be delivered to the accused as

soon as possi bl e.

CAPTAIN DUNBAR advised that the National Guard agrees wth
Amendnent 11.
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REPRESENTATI VE M LLETT renoved her objection and asked for a
brief at ease.

[ The commttee treated Anendnment 11 as adopt ed. ]
1:31: 23 PM

The commttee took a brief at ease.

1:33:26 PM

REPRESENTATI VE GRUENBERG noved to adopt Anendnent 12, 29-
LS0473\ S. 20, Martin/Wallace, 1/20/16, which read:

Page 21, lines 26 - 27

Del ete "by confinement not to exceed 30 days or a
fine of $100, or both"

Insert "as provided in AS 09.50.020 for «civil
cont enpt "

Page 21, lines 29 - 30:

Delete "in an ampunt not to exceed $100"

Insert "as provided in AS 09.50.020 for «civil
cont enpt "

REPRESENTATI VE M LLETT obj ect ed.

REPRESENTATI VE CGRUENBERG remarked that originally, if someone
did not produce docunments or testify under a court order the
only penalty would be a violation of $100. 00. He described it
as a contenpt of court, and several years ago the |egislature
anended the contenpt of court statute, AS 09.50.020, to increase
the penalty. He pointed out that this anendnment makes it
simlar to any other contenpt of court, and it can be up to a
m sdeneanor . Under civil contenpt, the person can be ordered
detained, if they are subject to mlitary law, until the order
i s obeyed, he expl ai ned.

REPRESENTATI VE KELLER offered his appreciation for the anmendnent
because previously, the mlitary fining of a civilian was a
possibility and [the anendnent] ties it to statute.

CAPTAI N DUNBAR advi sed the National Guard agrees w th Amendnent
12.

REPRESENTATI VE M LLETT renoved her objection.

HOUSE JUD COW TTEE -12- January 22, 2016



CHAI R LEDOUX stated there being no objection, Amendnment 12 is
adopt ed.

1: 35: 13 PM
The conmttee took a brief at ease.
1: 35: 50 PM

CHAIR LEDOUX verified on the record that Anmendnent 11 was
formal | y adopt ed.

1: 36: 04 PM

REPRESENTATI VE GRUENBERG noved to adopt Anendnent 13, 29-
LS0473\ S. 22, Martin/Wallace, 1/20/16, which read:

Page 24, |ine 16:

Del ete "what further action may be appropriate”

| nsert “further action t hat is | egal ly
per m ssi bl e"

REPRESENTATI VE M LLETT obj ect ed.

REPRESENTATI VE GRUENBERG pointed to page 24, line 16, and
advi sed that Anendnent 13 deals with, "if during the period of
commtnment, the accused exits the mlitary then the convening
authority nust notify the person who is his custodian, the
Department of Corrections, and the AG" He said that the
custodi an, Attorney Ceneral, nust take whatever further action
may be appropri ate. He pointed out that the word "appropriate"
is not a legal termand is a vague and standard-I|ess del egation
of authority. Normally, he said, it should say "take any action
that is legally perm ssible.”

CAPTAIN DUNBAR advised that the National Guard agrees wth
Amendnent 13.

1: 37: 23 PM

[Due to technical difficulties, the commttee took an at ease at
1:37 p.m to 1:40 p.m]

1: 40: 13 PM

REPRESENTATI VE M LLETT renoved her objection.
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CHAI R LEDOUX stated there being no objection, Amendnent 13 is
adopt ed.

1: 40: 42 PM

REPRESENTATI VE GRUENBERG noved to adopt Anendnent 14, 29-
LS0473\ S. 44, Nauman/ Wal | ace, 1/20/16, which read:

Page 24, line 21, followi ng "court":
Insert "on the record, in an open court, and in
the presence of all parties to the trial"”

REPRESENTATI VE M LLETT obj ect ed.

REPRESENTATI VE GRUENBERG advi sed that the anendnent deals wth

t he announcenent of the verdict. Currently, he said, it reads
that the president nust nake the announcenent to the nenbers of
the court, and the anmendnment nmakes it clear that the

announcenent should be to nenbers of the court on the record, in
open court, and in the presence of all parties to the trial.

CAPTAIN DUNBAR advised that the National Guard agrees wth
Amendnent 14.

REPRESENTATI VE M LLETT renoved her objection.

CHAI R LEDOUX stated there being no objection, Amendnent 14 is
adopt ed.

1:42: 00 PM

REPRESENTATI VE GRUENBERG noved to adopt Anendnent 15, 29-
LS0473\ S. 24, Nauman/ Wal | ace, 1/20/16, which read:

Page 24, line 26, following "trial"
I nsert "before a vote is taken on the findings"

REPRESENTATI VE M LLETT obj ect ed.
REPRESENTATI VE GRUENBERG expl ai ned that the anmendnent makes it
clear that the mlitary judge may change its ruling at any tine

during the trial before a vote is taken on the findings.

CAPTAIN DUNBAR advised that the National Guard agrees wth
Amendnent  15.
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REPRESENTATI VE M LLETT renoved her objection.

CHAI R LEDOUX stated there being no objection, Amendnent 15 is
adopt ed.

1:42: 57 PM

REPRESENTATI VE GRUENBERG noved to adopt Anendnent 16, 29-
LS0473\ S. 29, Bruce/Wall ace, 1/20/16, which read:

Page 29, line 7:
Delete "totally"

REPRESENTATI VE M LLETT obj ect ed.

REPRESENTATI VE GRUENBERG advi sed that the anmendnent deals wth
the |anguage on page 29, lines 4-7, stating that the period of
delay resulting from an appeal is excluded in deciding an issue
involving the denial of a speedy trial, unless it is determ ned
that the appeal was filed solely for the purpose of delay with
the know edge that it was totally frivolous and w thout nerit.
The anendnent deletes "totally" as there is no such thing as
totally frivolous in the | aw

CAPTAIN DUNBAR advised that the National Guard agrees wth
Anmendnent 16.

REPRESENTATI VE M LLETT renoved her objection.

CHAI R LEDOUX stated there being no objection, Amendnent 16 is
adopt ed.

1: 44: 03 PM

REPRESENTATI VE GRUENBERG noved to adopt Anendnent 17, 29-
LS0473\ S. 45, Martin/Wallace, 1/20/16, which read:

Page 31, lines 1 - 2:
Delete all material and insert:
"(b) The conm ssion has

(1) jurisdiction to hear appeals from
courts-martial by the
(A state in accordance wth AS
26. 05.525; and
(B) accused regarding sentences,

puni shments, clearly erroneous findings, and matters
of law, and
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(2) the discretion to remand those cases to
a conpetent court martial."

REPRESENTATI VE M LLETT obj ect ed.

REPRESENTATI VE GRUENBERG expl ai ned the anendnent clarifies the
commi ssion's jurisdiction.

CAPTAI N DUNBAR further explained that this anmendnent clarifies
the jurisdiction of the MIlitary Appeals Conm ssion, and pointed
to page 31. This is to make clear the Mlitary Appeals
Comm ssion can hear certain appeals from the state, AS
26.05.525, and also a broader category of appeals from the
accused. Al so, he noted, the anendnent adds the ability to
remand those cases after a decision. Captain Dunbar advised the
National Guard helped draft this amendnent, and he asked the
commttee to adopt it.

REPRESENTATI VE M LLETT renoved her objection.

CHAI R LEDOUX stated there being no objection, Amendnment 17 is
adopt ed.

1:45: 55 PM

REPRESENTATI VE GRUENBERG noved to adopt Anendnent 18, 29-
LS0473\ S. 31, Nauman/ Wal | ace, 1/20/16, which read:

Page 33, |ine 30:
Del ete "statute"
Insert "federal or state statute or regulation”

REPRESENTATI VE M LLETT obj ect ed.

REPRESENTATI VE GRUENBERG advised the provision deals wth
notaries and authentication, and |ists categories (1) through
(5), as foll ows:

(5) A person authorized by statute or
regul ation of the armed forces of the United States or
the state to admnister oaths or act as a notary
public.

REPRESENTATI VE GRUENBERG pointed to page 33, line 23, and said
the anendnent nakes clear who my notarize and authentic
[ docunent s] . It lists categories down to nunber 5, "A person
authorized by state or by regulation of the arned forces of the
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US" and his intent it to nake clear that the state and
regulations, if it is authorized by any state statute or
regul ation, or any federal statute or regulation it is allowed.
For exanmple, he advised, AS 09.63 allows post nmasters to
adm ni ster oaths which is helpful in small comunities, and al so
the Cerk of the House of Representatives.

CAPTAIN DUNBAR advised that the National Guard agrees wth
Amendnent 18.

REPRESENTATI VE M LLETT renoved her objection.

REPRESENTATI VE KELLER objected, and then said that after reading
t he anendnent out |oud he woul d renove his objection.

CHAI R LEDOUX stated there being no objection, Amendnent 18 is
adopt ed.

1: 48: 19 PM

REPRESENTATI VE GRUENBERG noved to adopt Anendnent 19, 29-
LS0473\ S. 32, Wallace, 1/20/16, which read:

Page 35, line 18, follow ng "comrands,"
Insert "solicits,"

REPRESENTATI VE M LLETT obj ect ed.

REPRESENTATI VE GRUENBERG advi sed the anendnent adds a general
type of a crine, on page 35, line 17-20, which is a catchall
provi si on. He said there is a state law crinme called
"solicitation" and this is not just soliciting a prostitute, it
is a mjor crime, and has been prosecuted, when soneone
convi nces soneone to commt a crine. Under this bill, the
mlitary narromMy defines the term"solicitation.” He turned to
page 36, AS 26.05.582, and explained that only applies to a few
types of solicitation, such as soliciting soneone to desert or
nmut i ny. He said a person subject to the code could be
soliciting soneone to rob or assault soneone, and the anendnent
attenpts to <close a |oophole by sinply adding the word
soliciting to the general statute.

CAPTAIN DUNBAR advised that the National Guard agrees wth
Amendnent 19.

REPRESENTATI VE M LLETT renoved her objection.
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CHAI R LEDOUX stated there being no objection, Anendnent 19 is
adopt ed.

1: 50: 29 PM

REPRESENTATI VE GRUENBERG noved to adopt Amendnent 20, 29-
LS0473\ S. 38, Wall ace, 1/20/16, which read:

Page 48, line 16, follow ng "who":
I nsert "intentionally"

Page 48, line 17, following the first occurrence of
n Or n :
Insert "wilfully"

REPRESENTATI VE M LLETT obj ect ed.

REPRESENTATI VE GRUENBERG pointed to page 48, AS 26.05.616, and
he read, "A nenber of the mlitia who causes or participates in
in a riot." Sonmeone could set off a firecracker and
i nadvertently cause a riot, albeit not intentionally and not
willfully, and this says "intentionally starts that." For
exanpl e, he said, soneone could get caught up in a crowd "going
back and forth in a riot" and not willfully participate. The
amendnent adds the "nmens rea" element so that it is not soneone
who happens to be caught up in the crowd.

CAPTAIN DUNBAR advised that the National Guard agrees wth
Amendrent  20.

REPRESENTATI VE M LLETT renoved her objection.

CHAI R LEDOUX stated there being no objection, Amendnent 20 is
adopt ed.

1:52: 00 PM

REPRESENTATI VE GRUENBERG noved to adopt Anendnent 21, 29-
LS0473\ S. 46, Bruce/ Wl | ace, 1/20/16, which read:

Page 48, lines 22 - 23:
Delete "by up to six nonths of confinenent and by
such ot her puni shnent”

REPRESENTATI VE M LLETT obj ect ed.
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REPRESENTATI VE CGRUENBERG said the anmendnent cures a typo, and
turned to page 48, lines 22-25, the first part of the provision
reads "shall be punished by up to six nonths confinenent," and
the second part, he paraphrased, "you nay not inpose a sentence
of confinement for provoking speech and justice ... gestures.”
The anendnent elimnates the six nonth confinenment and nakes it
cl ear that an individual nay not be confined, he said.

CAPTAIN DUNBAR advised that the National Guard agrees wth
Amendnent 21.

REPRESENTATI VE M LLETT renoved her objection.

CHAI R LEDOUX stated there being no objection, Amendnment 21 is
adopt ed.

1:53:11 PM

REPRESENTATI VE GRUENBERG noved to adopt Anendnent 22, 29-
LS0473\ S. 49, Nauman/ Wal | ace, 1/20/16, which read:

Page 56, line 16, following "officer,":
| nsert "warrant officer,"”

REPRESENTATI VE M LLETT obj ect ed.

REPRESENTATI VE GRUENBERG turned to page 56, "conduct unbecom ng
an officer." It discusses conmm ssioned officers, and warrant
of ficers, for some purposes, are considered conmm ssioned
of ficers. He suggested that for this statute, whether a person
is a W1 through W5, an individual should be subject to conduct
unbecom ng an officer regardless of the rank. The anendnent
adds warrant officers, W1 through W5 to the ranks covered by
AS 26. 05. 633, he said.

CAPTAIN DUNBAR noted there is precedent for warrant officers
bei ng prosecuted under this provision at the federal |evel and
the National Guard agrees wi th Anendnment 22.

REPRESENTATI VE M LLETT referred to line 16, "conduct unbecom ng
a warrant officer” and questioned whether |ine 18 should add
"warrant."

CAPTAI N DUNBAR explained that the title of the provision is not
being altered, it is further defining who is an officer for the
purposes of the provision. For exanple, he advised, a
conm ssioned officer, warrant officer, cadet, candidate, or
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m dshi pman are all officers for the purposes of this provision
and inserting "warrant officer"” is not necessary.

REPRESENTATI VE M LLETT renoved her objection.

CHAI R LEDOUX stated there being no objection, Amendnment 22 is
adopt ed.

1:56: 01 PM

REPRESENTATI VE KELLER advi sed there are areas that did not rise
to the level of amendnents and requested clarifications. He
referred to page 1, line 10, and noted that typically crimnal

appeal cases go to the court of appeals and not to the Suprene
Court, but are going to the Suprene Court because the court of
appeal s i s backl ogged. He asked whether that was an accurate
statement .

1: 56: 56 PM

M5. MEADE responded that his statenment was not exactly correct
in that in civilian crimnal law, a person starts at the
superior court level with a right to appeal to the court of
appeals, and then they can petition for review to the Suprene
Court which has the discretion whether to accept the case for

further review She explained that this bill nore or |ess
mmcs that as a party starts with the mlitary court-martial,
like the [civilian] trial level, and within this bill the person

has the absolute right to appeal to the mnmlitary appeals
comm ssion, which would be parallel to the civilian court of
appeals. Under Section 1 of the bill they now have the right to
petition the Suprene Court. She opined that it brings it in
line with the procedures available in state court crimnal
pr oceedi ngs.

REPRESENTATI VE CGRUENBERG asked whether the nenbers of the
commi ssion are subject to the Code of Judicial Conduct for
di sci plinary issues.

M5. MEADE stated she does not know the answer, but her instinct
is that they are not, because the Code of Judicial Conduct
covers judicial officers in the state and, for exanple,
adm nistrative law judges are not covered by the Code of
Judi ci al Conduct to her know edge.

REPRESENTATI VE GRUENBERG noted he nmay pursue this at a later
time el sewhere.
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MS. MEADE restated that she may wong, but that is her belief.
1:59: 00 PM

REPRESENTATI VE KELLER referred to page 7, lines 13-18, and asked
for clarification of a person who conmits a crinme and is tried
by civilian court, and it then goes to the mlitary court and
t he person goes through a trial on the sane issues.

CAPTAI N DUNBAR expl ai ned that "we cannot conduct a court-marti al
on soneone who has been convicted by a civilian court,” as there
are clear double jeopardy issues in that case. In this case

"we mght be going forward" with one kind of charge, and this
i ndi vidual has conmtted an additional offense that the civilian
court is prosecuting in a "sort of" different case. For
exanple, the National Guard is prosecuting the individual for
"unbecom ng,"” but the individual is also being prosecuted for a
totally different incident for a crinme against Al aska state |aw.
In which case, he said, the National Guard may deliver this
individual to the civilians to conduct that charge wth

potential inprisonnent. The state would return the individua
to the National Guard one that has been resolved, and the
National Guard could still pursue a different charge, but there

woul d not be sinmultaneous courts-martial to civilian courts on
t he sane conduct or same charges.

2: 00: 54 PM

REPRESENTATI VE KELLER referred to page 20, lines 5-15, and asked
for «clarification of the section having to do wth the
expiration of the statute of I|imtations. He asked whether
there could be an extension that may go on and on, with no end
to the statute of limtations.

LI EUTENANT COLONEL WEAVER responded that [AS 26.05.485(e)] (1)
must be read with [AS 26.05.485(e)](2), because if it is a
substantive crime and the specification or charge is based on
the acts, then there is a double jeopardy problem He pointed
out that this particular provision applies to defective or
insufficient, and used the exanple that if the specification is
wong by the date, or the place, but the act itself is the sane,
then within the mlitary court system the idea would be to tol

the statute of limtations or extend the statute of limtations
because the National Guard does not want the alleged w ongdoer
to get out on a technicality. However, he added, the individual
still does have notice on the specific acts because the notice
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on the specific acts has to be wthin the statute of
limtations.

REPRESENTATI VE KELLER surmised that this follows the court of
mlitary justice.

2:03:10 PM

REPRESENTATI VE KELLER referred to page 26, beginning line 23,
and requested clarification in that there is a 10-year limt on
sentencing in the state and; therefore, the ultimate result is
that the nmaxi mum penalty under this for a sexual abuse case is
exactly the same as a maxi num penalty for collaboration with the
eneny. Wereas, he pointed out, within a federal case that
could be a death penalty, and he asked whether there are any
ram fications of having those two maxi mrum penalties the sane.

CAPTAIN DUNBAR replied that there have been nmany discussions
regarding this issue, and the National CGuard believes it should
retain the 10-year wupper |limt on maxi num confinenent for a
Nati onal Guard service nenber. He noted that Representative
Keller is correct, that wthin the federal UCM] the death
penalty is available for sone of these offenses and nore severe
crimes. He reiterated that the National Guard reviewed each
provi sion over the summer and took crines out, such as nurder,
t he hi ghest |evel rapes and sexual assault on a child because it
does not believe it is appropriate for the National Guard to
prosecute primarily civilian crines. He pointed out that
civilians have higher potential limts on sentencing.

CAPTAI N DUNBAR said that with regard to the subject provisions,
they are entirely mlitary offense, such as m sbehavior before
the eneny and desertion. Those are a little nore conplicated to
answer, he said. The key is to renenber that with well over 99
percent of cases of m sbehavior before the eneny, such as Sgt.
Bowe Bergdahl's charge, the individual will be in Title X status
- active duty mlitary and subject to the federal UCM. He
noted that a soldier is in Title X when located in areas such as
Irag or Afghanistan. However, wunder the unlikely chance the
eneny is in Alaska and for whatever reason the federal
government had not federalized the Al aska National Guard, within
that brief window a soldier or airman could commt one of these
specific offenses and the Al aska National Guard would be linmted

to 10-years in prison. However, he stated the National Guard
still feels that 10-years is an appropriate punishnent in the
vast mpjority of cases. |In the cases that involve espionage, he

pointed out, there are a variety of federal non-mlitary
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statutes that still apply to Alaska's soldiers and airmen even
t hough they are not in Title X status. Furt hernore, he advised
there are a nunber of civilian charges such as soneone hel ping
the eneny to conduct an attack on the pipeline, they would be
guilty of attenpted nurder, assault, and a variety of other
Al aska state |aw offenses. He reiterated that the National
Guard believes it is fairly well covered and understands the
concerns but believes 10-years is an appropriate cap under this
code.

2:07: 25 PM

REPRESENTATI VE KELLER referred to page 44, [beginning line 29]
and advised the provision discusses DU civilian convictions,
and deals with penalties under the nmlitary code. He asked
whet her there was the possibility of [double jeopardy].

CAPTAIN DUNBAR answered there are situations wherein a service
menber could be convicted in civilian court and still be
subjected to admnistrative action or nonjudicial punishment;
however, they cannot be court-martialed if they are convicted in
civilian court due to double jeopardy. He expl ained that the
provision was inserted at the behest of his conmanders for two
primary reasons, they want the ability to perform a nonjudici al
puni shmrent cleanly and have a place in their code to reference
nonj udi ci al puni shment which, he reiterated, cannot result in
confinement and, also, the conmanders want the ability to pursue
a DU should the civilian state court choose not to do so.

2: 09: 48 PM

CHAI R LEDOUX opened pubic testinony and after ascertaining no
one wished to testify, closed public testinony.

2:11: 20 PM

REPRESENTATI VE M LLETT expressed her gratitude to Chair LeDoux,
the commttee staff, nenbers of the adm nistration, Nancy Meade,
Governor Bill Walker's office, Captain Dunbar, Lt. Colonel
Weaver, and the committee for working hard together.

REPRESENTATI VE LYNN echoed Representative MIlett's comments and
t hor oughl y agr eed. The National Guard performs a vital service
and now everyone clearly knows the rules, he expressed.

REPRESENTATI VE CLAMAN echoed all conmmittee coments and
appreci ates everyone's cooperati on.
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REPRESENTATI VE GRUENBERG agreed with the committee nenbers and
pointed out to Captain Dunbar and Lieutenant Col onel Waver that
if the bill is not as they prefer, the bill is noving to the
ot her house.

CHAI R LEDOUX comrented that the way this commttee worked is the
manner in which governnent is supposed to work. For exanpl e,
the way it worked with the adm nistration, Nancy Meade and Kaci
Schroeder, republicans worked with denocrats and independents,
her prior staffer Thomas Brown put in a lot of work on this
bill, Kalyssa and Captain Dunbar, she said.

2:17: 01 PM

REPRESENTATI VE KELLER noved to report CSHB 126(M.V), Version 29-
LS0473/ S, as anended, out of commttee wth individual
recommendati ons and the acconpanying fiscal notes. There being
no objection, CSHB 126(JUD) noved from the House Judiciary
Standing Comm ttee.

2:17:29 PM

ADJ QURNVENT

There being no further business before the commttee, the House
Judiciary Standing Conmittee neeting was adjourned at 2:17 p. m

AMENDVENT
Amendment 1 [29-LS0473\S.8, Wallace, 1/20/16]

Page 35, |ine 24:
Del ete "shal "
| nsert "may"

Page 36, |ine 4:
Del ete "shal I "
| nsert "may"

Page 36, |line 11:
Del ete "shal "
| nsert "may"

Page 36, |ine 18:
Del ete "shal I "
| nsert "may"

Page 36, |ine 21:
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Del ete "shal "
| nsert "may"

Page 36, |ine 26:
Del ete "shal I "
| nsert "may"

Page 36, |ine 28:
Del ete "shal "
| nsert "may"

Page 37, line 6:
Del ete "shal I "
| nsert "may"

Page 37, |line 13:
Del ete "shal "
| nsert "may"

Page 38, |ine 4:
Del ete "is puni shabl e”
I nsert "may be puni shed"

Page 38, |line 17:
Del ete "shal I "
| nsert "may"

Page 38, |ine 22:
Del ete "shal "
| nsert "may"

Page 38, |ine 29:
Del ete "shal I "
| nsert "may"

Page 39, line 5:
Del ete "shal I "
| nsert "may"

Page 39, |ine 14:
Del ete "shal I "
| nsert "may"

Page 39, |ine 24:

Del ete "shal "
| nsert "may"
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Page 39, |ine 31:
Del ete "shal I "
| nsert "may"

Page 40, line 5:
Del ete "shal "
| nsert "may"

Page 40, |ine 22:
Del ete "shal ™
| nsert "may"

Page 40, |ine 27
Del ete "shal I "
| nsert "may"

Page 41, line 1:
Del ete "shal "
| nsert "may"

Page 41, line 6:
Del ete "shal I "
| nsert "may"

Page 41, |line 11:
Del ete "shal |l "
| nsert "may"

Page 41, |ine 15:
Del ete "shal I "
| nsert "may"

Page 42, line 7:
Del ete "shal I "
| nsert "may"

Page 42, |ine 15:
Del ete "shal I "
| nsert "may"

Page 42, |ine 23:
Del ete "shal I "
| nsert "may"

Page 42, |ine 27:

Delete "shal I "
| nsert "may"
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Page 43, line 7:
Del ete "shal I "
| nsert "may"

Page 43, |ine 10:
Del ete "shal ™
| nsert "may"

Page 43, |ine 18:
Del ete "shal I "
| nsert "may"

Page 43, |ine 27
Del ete "shal "
| nsert "may"

Page 44, line 2:
Del ete "shal I "
| nsert "may"

Page 44, line 9:
Del ete "shal I "
| nsert "may"

Page 44, |ine 15:
Del ete "shal I "
| nsert "may"

Page 44, |ine 21:
Delete "shal ™
| nsert "may"

Page 44, line 26
Del ete "shal I "
| nsert "may"

Page 44, |ine 31:
Del ete "shal I "
| nsert "may"

Page 45, line 3:
Del ete "and"
| nsert "or"

Page 45, |ine 13:
Del ete "shal "
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| nsert "may"

Page 45, line 26
Del ete "shal "
| nsert "may"

Page 47, line 2:
Del ete "shal I "
| nsert "may"

Page 47, line 7:
Del ete "shal | "
| nsert "may"

Page 47, |ine 20:
Del ete "shal I "
| nsert "may"

Page 47, |ine 23:
Del ete "and"
| nsert "or"

Page 48, |ine 13:
Del ete "shal I "
| nsert "may"

Page 48, |ine 17:
Del ete "shal I "
| nsert "may"

Page 48, |ine 22:
Del ete "shal "
| nsert "may"

Page 48, |ine 27
Del ete "shal I "
| nsert "may"

Page 49, |ine 18:
Del ete "shal | "
| nsert "may"

Page 51, |ine 18:
Del ete "shal I "
| nsert "may"

Page 52, |ine 15:
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Del ete "shal "
| nsert "may"

Page 52, |ine 29:
Del ete "shal I "
| nsert "may"

Page 53, line 3:
Del ete "shal "
| nsert "may"

Page 53, |ine 31:
Del ete "shal I "
| nsert "may"

Page 54, line 8:
Del ete "shal "
| nsert "may"

Page 54, |ine 16:
Del ete "shal "
| nsert "may"

Page 54, line 26
Del ete "shal I "
| nsert "may"

Page 55, line 12:
Del ete "shal "
| nsert "may"

Page 56, |ine 13:
Del ete "shal I "
| nsert "may"

Page 56, |ine 18:
Del ete "shal I "
| nsert "may"

Page 56, |ine 28:

Del ete "shal ™
| nsert "may"
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