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ACTI ON NARRATI VE
1:54: 21 PM

CHAIR GABRIELLE LEDOUX called the House Judiciary Standing
Commttee neeting to order at 1:54 p.m Representatives Lynn,
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Cl aman, G uenberg, and LeDoux were present at the call to order.
Representatives MIllett arrived as the nmeeting was in progress.

CHAI R LEDOUX offered a nonent of silence for the victins of the
Parisian terrorist attack.

1: 55: 24 PM

CHAI R LEDOUX announced that rules within the House Judiciary
Standing Committee include: a nenber five-mnutes late, or a
menber violating the cell phone rule, is required to bring
donuts or a healthy food of their choice to the next neeting.

HB 126- CODE OF M LI TARY JUSTI CE; APPEALS

1:56: 01 PM

CHAI R LEDOUX announced that the only order of business would be
HOUSE BILL NO 126, "An Act relating to the admnistration of
mlitary justice; relating to the adoption of a code of mlitary
justice by the adjutant general; relating to the authority of
the adjutant general; relating to appeals of convictions and
sentences of courts-martial; establishing the Mlitary Appeals
Commi ssion; relating to the detention and incarceration of
menbers of the mlitia, relating to the jurisdiction of the
court of appeals; relating to involuntary conmmtnent for
evaluation or treatnment of a nental disease or defect before
court-martial proceedings; and providing for an effective date."
[Before the committee was conmittee substitute (CS) for HB 126,
Version 29-LS0473\1, Wllace, 9/18/15.]

1: 56: 15 PM

REPRESENTATI VE CLAMAN noved to adopt the commttee substitute
(CS) for HB 126, Version 29-LS0473\G Wallace, 11/41/5, as the
wor ki ng docunent . There being no objection, Version G was
before the comm ttee.

CHAI R LEDOQUX advi sed that contained within the conmttee packets
are: CSHB 126, Version G that includes changes discussed during
the previous neeting regarding Version I; Version G Menorandum
[dated 11/4/15, from Megan A Wallace]; Captain Dunbar's
presentation; and a Maxi mum Puni shnents Matrix of this bill.

1:57: 41 PM
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FORREST DUNBAR, Capt ai n/ Assi st ant Judge  Advocate, Al aska
Nati onal CGuard, noted that subsequent to anendnments made to CSHB
12, the Alaska National Guard (AKNG is "pretty happy with it."
He turned to slide 1 of his power point presentation and advi sed

that after the previous neeting he briefed the bill to Governor
Bill Wal ker who was pleased with the work, and noted that the
bill continues to be a high priority for the adjutant general

He advised a "Red Teanmt was then formed conprised of soldiers

airmen, officers and enlisted guard nenbers, and expl ai ned that
they review the nonjudicial punishnent regulations with "war
ganme" scenarios to ascertain how the regulations work in
practice. He said the Red Team neets weekly and their scenarios
have included: drug use, inappropriate relationships, AWL, and
sexual assault.

CAPTAIN DUNBAR turned to slide 2, referring to the Maxinmm
Puni shments Matrix, and said the nost significant change in
Version G is the maximum offense attached to every punitive
article. He explained that the matrix indicates the potentia

maxi mum puni shnment of the Al aska Code of MIlitary Justice (ACM)
versus the potential maxi mum punishnment of the Federal Uniform
Code of Mlitary Justice (UCMI). He noted that in al nost every
case, the potenti al penalty under the Federal UCM] is
significantly nore severe than the ACM. A policy choice was
made to not pursue the nore severe cases or penalties;

therefore, many offenses are essentially misdeneanors with a
maxi mum of one year inprisonnent, and they do not inpanel a
grand jury, he explained. The reality is, he noted, that the
nost severe misbehaviors lead to civilian charges, or in the
cases of a death penalty on the federal side is usually in a
time of war and a soldier is in Title 10 status.

CHAI R LEDOUX pointed out that throughout CSHB 126, many of the
m sdeneanor charges result in the maxinum penalty of a
di shonor abl e di schar ge.

CAPTAIN DUNBAR explained that there are only one or two
provi sions where the Federal UCIM calls for a bad conduct
di scharge and the ACM] calls for a dishonorable discharge. He
reiterated that there are five levels of discharge with a

di shonorabl e being the npbst severe. He pointed out that the
bill reads that a service nenber does not have to be given a
di shonorable as it reads "up to a dishonorable,” in that the

real piece of the charge is the ability to determne a
di shonor abl e di schar ge. He stressed that "never in the history
of this guard has a dishonorabl e discharge been given out,"” and
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the portion of the maxi mum puni shnment nore likely to be used is
t he di scharge provision

CHAI R LEDQUX questioned whether wunder current law, during a
Nat i onal Guard proceeding a person can be dishonorably
di schar ged.

CAPTAI N DUNBAR responded no, currently it is inpossible for the
National Guard to give a dishonorable discharge or a "bad
conduct discharge,” and the nost severe form of discharge is an

"ot her than honorable discharge.” That is npbst severe type of
di scharge avail able under an admnistrative hearing which, he
described, is not a slap on the wist as the person can be

di scharged from the mlitary, lose retirenent, and busted down
to E-1.

2:05:37 PM
REPRESENTATI VE GRUENBERG referred to the interplay between

proceeding under this new code of conduct and the civilian
sphere, and asked whether Captain Dunbar had contenplated the

two sovereigns working together. Qovi ously, he explained, the
def ense has many discovery rights of the prosecution, and not so
much vice versa. However, he commented, if this proceeding

could be done and then term nated there would be great discovery
to go forward in the civilian sphere

CAPTAIN DUNBAR replied that there have been discussions about
how prosecutors in the adjutant general's office and civilian
side would share information. The Ofice of the Provost Mrsha

has been established to coordinate between civilian [|aw
enforcenment and the guard. There is only one sovereign in this
case because it is all under state |law and, he reiterated from
prior mneetings that there is a "double jeopardy"” issue if
j eopardy attaches on either side under these |aws, the other
side is precluded and that is not the case if there is a federal

char ge. He opined that for charges cognizable in civilian
courts, the guard expects the vast nmjority of investigation
will be performed by civilians as civilian prosecutors have the
ability to investigate better than the National Guard. He

pointed to Sec. 26.05.400 "Statenment of policy on mlitary
justice," [page 3, lines 16-23], which read:

Courts-martial have primary jurisdiction over offenses
under this chapter, except when an act of omssion
violates both this chapter and local crimnal |aw,
foreign or donestic. In that case, a court-martial

HOUSE JUD COW TTEE - 5- Novenber 17, 2015



may be initiated only after a civilian authority has
declined to prosecute or dismssed the charge,
provi ded jeopardy has not attached. Jurisdiction over
attenpted crines, conspiracy crines, solicitation, and
accessory crinmes nust be determned by the underlying
of f ense. These jurisdictional requirenents do not
apply to nonjudicial punishment or admnistrative
action taken by mlitary authorities.

CAPTAIN DUNBAR said it clearly states that civilian prosecutors
have the right of first refusal in the prosecution of a case.

2:08:40 PM

CHAIR LEDOUX offered a scenario of a sexual assault that would
go before a grand jury, and that all excul patory evidence would
have to be produced. The civilian court refused to prosecute
presunmably because there is evidence in the file showi ng they do
not have nmuch of a chance of w nning and, she asked how that
woul d work in front of the grand jury.

CAPTAIN DUNBAR advised that the National Guard's standard of
proof in courts-martial is "beyond a reasonable doubt"” and if it
was sexual assault and the civilian prosecutors felt they didn't
have the evidence to proceed, it is very unlikely the AKNG woul d
proceed, although, it may proceed with a different charge.
Primarily, he explained, cases where the AKNG envisions going
forward are primarily cases where the civilians primrily
decided not to pursue for reasons of resource constraints. He
admtted that my not be a realistic scenario given how
aggressively Alaska pursues sexual assaults, and the National
Guard does not have the same expertise in prosecuting these
cases.

2:10:59 PM

CHAI R LEDOUX surm sed that this allows the AKNG to proceed where
it concluded independently that the civilian prosecutor is just
wWr ong.

CAPTAI N DUNBAR replied not necessarily wong, but the civilian
prosecution decided, for whatever reason, it wll not proceed.
He explained that having the provision in the punitive article
means the mlitary can go forward with a nonjudicial punishnment
even as the civilians nove forward wth their prosecution
wi t hout concern of double |eopardy. He conveyed that "sone
things that we don't envision actually court martialing people
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on, we mght still want in the code so we can use the
nonj udi ci al puni shnent provi sions."

2:11:55 PM

REPRESENTATI VE GRUENBERG asked whether the AKNG had discussed
any other reasons that it nay decide to pursue a case under the
Al aska Code of MIlitary Justice (ACMJ) rather than through the
state in that the mlitary nmay have easier access to certain
wi t nesses, federal agencies, or |aboratories.

CAPTAI N DUNBAR offered that the discussions concluded that the
civilian authorities have better access to resources in that
inactive and active w tnesses can be conpelled to attend. The
federal mlitary has access to these resources and the ability
to fly around the globe, and it is not clear that the Al aska
National Guard (AKNG has that access. He said in nost cases
where the mlitary contenplates pursuing a charge, it is either
because it is a mlitary charge, or the civilian authorities
have affirmatively stated they are not pursuing. |In nost cases,
he said, if there is sonething cognizable in both realns, the
mlitary wants civilians to prosecute the cases.

REPRESENTATI VE GRUENBERG offered a situation wth comand
pressure and for a valid reason mlitarily, a desire to pursue
t he case. He suggested reviewing this from all corners and
consider things that have not been considered because they are
two different worlds.

CAPTAI N DUNBAR answered that it is possible, but not likely, the

AKNG wi Il want to take cases and would have to ask the civilian
prosecutors not to pursue. He offered that the guard envisions
that crimes that can be prosecuted in civilian court wll be

prosecuted in civilian court. Due to the provision, it would be
on the AKNG to work <closely wth <civilian prosecutors to
ascertain affirmatively that they are not pursuing the case and
the civilian prosecutors would like the mlitary to do so.

2:16: 04 PM

REPRESENTATI VE GRUENBERG said "You're in a situation where,
because of personalities involved, it could work either way that
you've got sonebody on the civilian side who is a 'runner-
gunner' and wants the case or vice versa." He described the
Al aska National Guard (AKNG as fortunate in that these are two
departnments in the sane state system and the governor would be
the ultimte determ ner
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CAPTAI N DUNBAR responded yes, ultimately all authority for both
the Departnent of Law and the AKNG goes back up to the governor
as the commander-in-chief. He stressed that within the mlitary
context, command pressure is forbidden by its Jlaws and
regulations in that a |lower |evel comander cannot be pressured
to prosecute soneone. He expl ained the procedure would be to
"reserve the case to yourself, you can draw that case up to
yourself and then you can prosecute it yourself. So, the
adjutant general could pursue a case that a Ilower |[evel
commander didn't want to, but you cannot order a |lower |[evel
commander to prosecute soneone.”

REPRESENTATI VE GRUENBERG suggested that in pursing CSHB 126
through the legislature there nay be people requesting
clarification on that issue as legislators want to be certain
t hat everyone knows how potential disputes will be resolved.

2:17: 49 PM

CAPTAI N DUNBAR continued his presentation and referred to the
9/ 22/ 15 discussion regarding the scenario of a service nenber

being in another state, not on orders, and mn sbehaves. He
advised it was never the intention of the AKNG to pursue peopl e,
not on orders, msbehaving in another state. Currently, he

expl ained, the statute reads that if a nmenber is in the State of
Al aska regardless of being on active duty orders or not, the
menber is subject to the Alaska National Guard's jurisdiction.
Al so, the Alaska National Guard (AKNG has jurisdiction over a
menber on active duty orders traveling outside the state.
Presumably, he said, the m sbehaving nenber not on active duty
orders woul d be under the crimnal |laws of that state.

REPRESENTATI VE GRUENBERG of fered a scenario of a nenber being on
tenporary duty to the South Dakota National Guard and beats up
anot her person, would there technically be jurisdiction under
Version G in Al aska or South Dakot a.

CAPTAI N DUNBAR responded that assuming it was sonething the
Al aska National Guard (AKNG could pursue it would have
jurisdiction under this |aw using the long arm provision and try
to punish them mlitarily. He said, "Now, if South Dakota was
pursuing crimnal charges, | think we would want to coordinate
with the South Dakota authorities ..."

2:20:14 PM
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REPRESENTATI VE GRUENBERG interjected, and said, suppose the
civilian authorities were not involved, and it was the Al aska
and South Dakota National Guard, and the nenmber went AWOL. He
asked how the code resol ves that issue.

CAPTAIN DUNBAR opined that it would be Alaska' s jurisdiction
because the person would be absent without |eave from the Al aska
Nati onal Guard. He offered that he did not yet have an answer
regardi ng a nenber disrespecting a superior officer in the South
Dakot a Nati onal GCuard.

REPRESENTATI VE GRUENBERG said he was not requesting an answer,
but that these theoretical questions should be resolved in the
initial draft so there are not two conflicting state codes.

CHAIR LEDOUX interjected that she is not sure about going down
this trail and described it as a conflict of |aw She offered
that it nmay very well be that both National Guards have
jurisdiction and wherever the person is tried first will have to
deci de whose code to apply. She explained in civil law there
may be cases in which both California and Alaska have
jurisdiction and the answer is not in the statute as to which
court has jurisdiction, the court decides.

REPRESENTATI VE CGRUENBERG remarked that the Ilegislature should
try to resolve issues during the drafting of the |aw.

2:22:41 PM

CAPTAIN DUNBAR referred to slide 3, and advised Version G anends
title relating to jurisdiction of the Supreme Court over
petitions from the Mlitary Appeals Commission, and a three
strike system was created for the DU provision to nore closely
mrror civilian law, but an anmendnent is required regarding
whet her a person is on orders or not on orders. He said it is
the hope of the AKNG to renove nost of those distinctions of
whet her a person is, or is not, on orders is largely immterial.
The three strike system is a person having a m sdeneanor,
m sdeneanor, felony, where a person is opened up to one-year of
potential jail time, one-year of confinenment, and then five-
years for a third offense. He opined that sonmeone getting to
their third DU wthout being discharged from the mlitary is
unlikely with the current guard. He explained, "W also create
a systemof alternates ..."
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REPRESENTATI VE GRUENBERG questioned whether he envisions a
ci rcunstance where soneone with a DU is prosecuted under the
mlitary code.

CAPTAI N DUNBAR advi sed that it was included with the possibility
that the civilians would not pursue the case, yet the mlitary
di d. He offered his awareness that the State of Al aska
aggressively pursues DU s, and opined it is relatively unlikely.

REPRESENTATI VE GRUENBERG offered that if the mlitary prosecutes
for whatever crinme, under this provision, then presumably it
woul d be remanded to a federal agency.

2:25:18 PM

CAPTAI N DUNBAR answered, that is not the case in that the bill
is witten the Alaska Departnment of Corrections wll take
custody of the individual if they receive confinenent.

REPRESENTATI VE GRUENBERG asked whet her the person would have any
greater right to treatnent. He offered that if under federal
l aw they would have a better right to nental health treatnment or
what ever, people mi ght aggressively want them to go through the
system

CAPTAI N DUNBAR advi sed they have not perfornmed a conparison for
the different treatnents available, but the mlitary has an
extensi ve substance abuse program and it attenpts to treat their
sol diers and airnen. He said whether soldiers or airnen would
| ose rights to that under ... if they were charged, he couldn't
answer, but opined they would be charged, go through the
American Substance Abuse Professionals (ASAP) program go
t hrough a court martial, and be sentenced.

CHAIR LEDOUX interjected that should this type of questioning
continue the commttee will not get through the bill.

2:26:50 PM

CAPTAIN DUNBAR referred to slide 4, and reiterated that the
ultimate goal is to pronote good order and discipline in the
force, be conbat ready and, he noted, that the National Cuard
has lacked this wvital tool in pronoting good order and
di sci pli ne. He explained that people currently in the Al aska
National Guard (AKNG expect to be deployed at sone point in
their service as it is a reserve conponent of the United State
mlitary. He turned to slide 5 and said the bill wll receive
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work during the interim although, it is at a path now that
woul d create a functioning systemof mlitary justice in Al aska.
He reiterated that the Red Teamis prelimnary results indicate

CSHB 126 is a functioning bill, the punitive articles cover nost
of the m sbehavior expected, and nonj udi ci al puni shrment
regul ati ons appear to work. Interestingly, he said, when the

commanders run through the scenarios they often don't use this
tool and continue to use the admnistrative tools they have

al ways used. The indication is that the admnistrative tools
will continue to be the primary node of discipline in nany
cases, such as letters of reprinmand, reduction boards, and
separation boards. It also indicated that the AKNG has a | ong

way to go to educate its own force and conmanders on how to use
these tools, together with denonstrating that these tools in
some cases are nore effective and can be used in a nore tinely
fashion than the existing admnistrative tools. He advised that
over the next few nonths, the AKNG will put together plans to
help roll this out to the force.

CAPTAI N DUNBAR remarked that the people working on this bill are
hearing from people in the force that they want these tools now.
He said they are hopeful the bill will pass in the spring, and
shortly thereafter put the regulation forward to Governor
Wal ker . He expects that the earliest the tools can be used
after a period of education, and putting out materials to the
force on their use, is late sumer.

2:31: 29 PM

REPRESENTATI VE CLAMAN referred to a nenorandum drafted by
Captain Dunbar regarding "attenpts”™ and how attenpts were
treated. He offered that under Alaska law, attenpt is generally
scal ed back one degree but was not the case in the mlitary
code, and asked to be directed to the correct section.

CAPTAI N DUNBAR responded, Sec. 26.05.580(b), "Attenpts," page
36, lines 4-7, which read:

(b) A nmenber of the mlitia who attenpts to
commt an offense under this chapter shall be puni shed
as a court-marti al may direct, unless otherw se
specifically prescribed. However, a court-martial nmay
not direct a punishnent for an attenpt to commt an
offense that is greater than the maxi mum puni shnent
for the offense.
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CAPTAI N DUNBAR expl ained that it is not formulated in the sane
manner as Alaska law in that "a class A, is now a class B," and
said he was uncertain as to whether class A is worse than class
B

REPRESENTATI VE CLAMAN offered that the way of Al aska law, a
class A felony with attenpt would be a class B felony, and a
class C felony would be a class A m sdeneanor.

CAPTAI N DUNBAR advised the provision is not fornulated in that
manner, and that the |anguage is taken from the state nodel
code. He referred to [Sec. 26.05.580(b), "Attenpts," page 36],
subsection (b), [lines 6-7], which read:

(b) ... However, a court-nmartial may not direct a
puni shment for an attenpt to commt an offense that is
greater than the maxi mum puni shment for the offense.

CAPTAIN DUNBAR explained that it does not automatically drop
back in the sane manner, but it clearly cannot be nore severe.

2:33:22 PM

REPRESENTATI VE GRUENBERG referred to [Sec. 26. 05.580(c),
"Attenpts," page 36, lines 8-10, which read:

(c) A nenber of the mlitia my be convicted of
an attenpt to commit an offense under this chapter
even if it appears, at the trial, that the offense was
consunmmat ed.

REPRESENTATI VE GRUENBERG asked whether subsection (c) is
currently in Title 11

CAPTAI N DUNBAR advised he is not famliar enough with Title 11
to offer an answer, but that the |anguage was provided by the
National Guard Bureau and was not taken directly from Al aska
state | aw

REPRESENTATI VE GRUENBERG asked Captain Dunbar to determ ne
whet her the |anguage is identical in Title 11, because if under
subsection (c) a person may be convicted of an attenpt, even
t hough the crine was consumat ed, he questioned whether that is
a |l esser included offense, and whether a person is entitled to a
jury instruction to that effect.

CAPTAI N DUNBAR sai d he woul d research the question
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2:34:39 PM

REPRESENTATI VE GRUENBERG referred to Sec. 26.05.400, "Statenent
of policy on mlitary justice," [page 3, lines 16-23], which
read:

Courts-martial have primary jurisdiction over
of fenses wunder this chapter, except when an act of
om ssion violates both this chapter and |ocal crim nal
law, foreign or donestic. In that case, a court-
martial nmay be initiated only after a civilian
authority has declined to prosecute or disn ssed the
char ge, provi ded | eopar dy has not attached
Jurisdiction over attenpted crinmes, conspiracy crinmes,
solicitation, and accessory crines nust be determ ned
by the underlying offense. These jurisdictiona
requi renents do not apply to nonjudicial punishment or
adm ni strative action taken by mlitary authorities.

REPRESENTATI VE GRUENBERG advi sed that the law is a sophisticated
form of "ganmesmanship,” and here is a possibility of going
forward in one of two forums. He opined that the prosecution is
bound here, generally, to take the civilian route, where the
defense may not be simlarly bound because it is a prosecution
guestion and the defense doesn't have a choi ce. He comment ed
that Captain Dunbar may want to speak with the mlitary and
civilian defense bars to determne how the interplay could be
gai ned by either side.

CAPTAIN DUNBAR responded that Representative Guenberg 1is
correct in assumng there will be gamesnmanship on both sides
He opined that it is difficult to predict how that will proceed
because sone states have only mlitary offenses in their codes
so this would never cone into effect. He explained at the
federal level, because it is a conprehensive crimnal code, the
federal mlitary can always proceed wthout the civilian
authorities agreeing to it. He added that they have been
working with their own defense counsel on these provisions and
noted that in his office, attorneys rotate back and forth
bet ween being prosecutors and defense attorneys, but recently
def ense and prosecution attorneys have becone nore calcified.

REPRESENTATI VE CRUENBERG said any law will be used in ways that
coul dn't possibly have been i nmagi ned.

2:38: 24 PM
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REPRESENTATI VE CLAMAN referred back to Sec. 26.05.580(c),
"Attenpts," page 36, lines 8-10, having to do with "if the
evi dence shows that a crine has occurred " and said his
general sense is that often tinmes a crinme is charged under
attenpt because the information at the tinme of charging only
rises to the level of attenpt. He continued that as the
evidence cones forward and wthout having to re-charge the
i ndi vidual, they proceed under attenpt for probable reasons of
judicial efficiency.

2:39:30 PM
CHAIR LEDOUX referred to Sec. 2, page 2, line 7, which read:
(a) ... while in this such service.

CHAI R LEDOUX offered that it doesn't make sense to her and asked
whether it was a typo.

CAPTAI N DUNBAR agreed that it is a typo.

CHAIR LEDOUX pointed out that it was included in previous
versi ons.

2:40:18 PM

CHAIR LEDOUX referred to Sec. 26.05.435, "Jurisdiction of
courts-martial in general,"” page 8, lines 6-9, which read:

Each force of the mlitia of the state in active
mlitary service has court-martial jurisdiction over
al | menbers of the mlitia. The exercise of
jurisdiction by one force over personnel of another
force must be in accordance with the code of mlitary
justi ce.

CHAI R LEDOQUX advi sed she was uncertain of the |anguage.

CAPTAI N DUNBAR advi sed that there are two forces in the mlitia
arnmy guard and air guard, and offered that this provision reads
that the army guard could charge the air guard, and the air
guard could charge the arny guard. Al t hough, he indicated, he
doubted it would happen, but there could be a situation with a
m xed force doing sonmething in the field and sonet hi ng happens.

2:41: 09 PM
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CHAI R LEDOUX surm sed that the following sentence is referring
to the Al aska Code of MIlitary Justice:

The exercise of jurisdiction by one force over
personnel of another force nust be in accordance with
the code of mlitary justice.

CAPTAI N DUNBAR responded yes, and offered the scenario that if
an air guard commander charged an arny guard soldier, it would
have to be under these provisions and not under other
regul ati ons unique to one force or the other.

2:41: 54 PM
CHAIR LEDOUX referred to Sec. 26.05.444(b), "Gand jury
requi renent,"” page 9, lines 7-11, which read:

(b) The general court-martial convening authority
shal | designate one or nore judge advocates to
represent the authority at the grand jury, except that
at the request of the adjutant general, and with the
consent of the attorney general, a district attorney
or an attorney from the Departnent of Law nmay
represent the convening authority at the grand jury.

CHAI R LEDOUX asked the difference between a district attorney
and an attorney fromthe Departnent of Law

CAPTAIN DUNBAR opined that the |language was witten by
Legi sl ative Legal Services and Research and he is not famliar
with the [Departnment of Law s] structure.

2:43: 04 PM

MEGAN WALLCE, Attorney, Legislative Legal and Research Services,
Legislative Affairs Agency, [Avail able for questions.]

CHAIR LEDOQUX restated the question regarding Sec. 26.05.400(b)
and asked whether attorneys are called district attorney or
assi stant attorney general at the Departnent of Law.

MS. WALLACE advi sed she would have to look into it further and
will clarify it for the commttee.

CHAI R LEDQUX agr eed.

HOUSE JUD COW TTEE - 15- Novenber 17, 2015



2:44: 03 PM

CAPTAIN DUNBAR indicated that renmoving district attorney and
sinply adding attorney from the Departnment of Law would be
sufficient.

CHAI R LEDQUX agr eed.
2:44. 23 PM

CHAIR LEDOUX referred to Sec. 26.05.468(c)(2), "lInvestigation;
prelimnary hearing," page 15, lines 19-22, which read:

(2) give the accused the opportunity to
cross-exam ne Ww tnesses against the accused, if the
W tnesses are available; a victim may not be required
to testify at a prelimnary hearing; a victim who
declines to testify is considered unavailable for the
pur poses of the prelimnary hearing;

CHAI R LEDOUX asked how that mrrors Al aska crimnal |aw

CAPTAI N DUNBAR noted the | anguage was taken from the nobst recent
version of Federal UCMJ] with regard to sexual assault, the rape
shield | aw The purpose of the provision, he explained, is to
prevent sexual assault victins from being re-victimzed in the
prelimnary hearing, but he does not know how it mrrors Al aska
| aw. He added that victinms of a non-sexual assault could also
avai |l thensel ves of this provision.

M5. VWALLACE responded that she does not normally draft crimnal
law and will review Al aska's rape shield | aw and conpare.

2:46: 53 PM

REPRESENTATI VE CLAMAN opined that this provision is comng from
the national statute as opposed to a state statute. He reported
that in nmany states, felony prosecution has an option of
presenting a case to the grand jury and holding a person over
for a felony trial, or they can proceed through a prelimnary

heari ng. He offered that if the person goes through the
prelimnary hearing process and the court find probable cause,
there is no need to go before the grand jury. In contrast, he

remarked, in Alaska there can be a prelimnary hearing which
gives the state the opportunity to hold a person in custody
until going before the grand jury because there is no way to
avoid the grand jury requirenent. For purposes of going to
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trial, the case nust be presented to the grand jury and, he
opined, this particular provision was designed to protect

victims from going through cross-exam nation tw ce. Typical ly
in Alaska, the victim would testify in a grand jury proceeding
but would not be cross-examned by the defense counsel. He

opi ned that the provision reads that victinms would be considered
unavai l abl e and could not be forced to appear by subpoena.

2:48: 52 PM

CAPTAIN DUNBAR responded that within the mlitary there is a
fairly well-established and aggressive system of investigation

and referred to the work of Senator Kirsten Gllibrand of New
Yor k. He explained that Senator Gllibrand and other |eaders
from the United States Senate and el sewhere realized that the
manner in which the mlitary investigated sexual assaults was
not synpathetic to the wvictinms, in that the investigation
process was very aggressive and lead to very aggressive Cross-
exam nat i ons. For that purpose they put in these anendnents,
and he nentioned that he was unsure how that interplays with the
grand jury. Practically speaking, he said, the goal is to
prevent people from being re-victimzed during the investigation
process.

REPRESENTATI VE CLAMAN advised that it is very clear at the
federal and state levels with the grand jury proceedings in that
the defense attorney is outside the door. Cccasional ly
defendants choose to testify before the grand jury but their
| awyers are not allowed inside and, he pointed out, the issue of
cross-examnation in grand jury roons i S a non-issue.

2:50:19 PM

CHAI R LEDOUX asked how the prelimnary hearing gels with the
grand jury proceeding in this bill.

CAPTAI N DUNBAR noted that Alaska is the only state with a grand
jury requirenent, and it was included due to Alaska' s uniquely
strong constitutional protections for a right to a grand jury.
He noted that the prelimnary hearing or the grand jury
proceedi ng should satisfy due process and they do not envision a

case with both. He offered that they have not exactly "war
garmed"” the issue of when a person goes to either one, but he
believes it will probably lean toward the prelimnary hearing

process as it is simlar to established ways of investigation in
the mlitary
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CHAI R LEDOUX questioned whether a felony would require a grand
jury.

CAPTAI N DUNBAR r esponded, probably.

2:51:47 PM

CHAIR LEDOQUX pointed out that all sexual assault cases are
felonies.

CAPTAIN DUNBAR answered that wth sexual assaults the vast
majority of investigations wll be performed by trained
civilians, and in that regard the investigation process my not
be necessary on the mlitary side. He reiterated that the
investigation will be performed by trained civilians who know
how to investigate sexual assaults and then "we'll" present the
evidence to the grand jury.

CHAI R LEDOUX then pointed out that Captain Dunbar had previously
advised the conmttee that the reason for subsection (b) is to
not [re-] victimze the rape victim and said that now he is
saying he does not expect to use this section for sexual
assaul ts, which is confusing.

CAPTAI N DUNBAR agreed that it is a confusing question and noted
that Alaska is the first state to do both at once. Even though
the process is not expected to be used, in the unlikely cases
that they do AKNG wants protections in place for victins, he
st at ed.

2:53: 27 PM

CHAI R LEDOUX comrented that it should be somewhat narrowed. She
offered a scenario of soneone being beaten up, not sexually
assaulted; therefore, the rape shield law is not needed, and
asked why that w tness woul d be shi el ded.

CAPTAIN DUNBAR explained that they have taken nobst of the
regul ar assault out of the bill, although, contained within the
bill is a msdemeanor "abusive sexual contact." He further
expl ai ned that the case would not go to a grand jury, but there
woul d be an investigation of the person victimzed in a sexua
manner, and the mlitary nmy want victinse to have these
protections available to them

CHAI R LEDOUX sai d they woul d speak agai n about this provision.
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2:54:42 PM

REPRESENTATI VE M LLETT requested the definition of a m sdenmeanor
sexual crine.

CAPTAIN DUNBAR referred Representati ve MIllett to Sec.
26. 05. 620(b), "Sexual assault,” [page 49, Ilines 5-9], which
read:

(b) A nenber of the mlitia who conmts or causes
sexual contact on or by another person, and in doing
so violates (a) of this section, is guilty of abusive
sexual contact and shall be punished by up to five
years of confi nement, by separation W th
characterization up to dishonorable discharge, and by
such ot her punishnent as a court-martial may direct.

CAPTAI N DUNBAR acknow edged that he m sspoke in that the m ni num
puni shment for "abusive sexual contact"” is five years, a felony.
He related that the only m sdeneanor crinmes related to sex are
Sec. 26.05.622, "Oher sexual msconduct: indecent view ng,
visual recording, or broadcasting." He said if there is
physi cal contact with a victim the mlitary has the ability to
determne up to five years of confinenent, a felony.

2:56:13 PM
CHAIR LEDOUX referred to page 16, [ Sec. 26. 05. 468( h),
"I nvestigation; prelimnary hearing," page 16, lines 18-21],
whi ch read:

(h) In this section, "victinm nmeans a person who
is alleged to have suffered a direct physical,
enotional, or pecuniary harm as a result of the
matters set out in a charge or specification being
considered and who is nanmed in a specification being
consi der ed.

CHAIR LEDOUX pointed to "direct physi cal , enoti onal , or
pecuniary harm" and said it sounds like it goes "way, way
beyond” a victimof sexual assault.

CAPTAIN DUNBAR agreed, and offered that the notivation for
including these protections has to do with the rape shield |aw
and these provisions go significantly beyond sexual assault
victins.
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CHAI R LEDOUX advi sed they woul d speak agai n about this issue.
2:57:34 PM

CHAIR LEDOUX referred to Sec. 26. 05. 485(d), "Statute of
limtations," page 19, lines 19-22, which read:

(d) When the United States is at war or engaged
in contingency operations, the running of a period of
limtation for an offense wunder this chapter is
suspended until two years after the termnation of
hostilities as proclaimed by the President of the
United States or by a joint resolution of the United
States Congress if the offense

CHAIR LEDOUX pointed to, "When the United States is at war or
engaged in contingency operations, the running of the statute of
[imtations is extended ..." and said they discussed that this
actually neans it is extended probably forever. She then
referred to a nmenorandum from Colonel Dan Collins, Staff Judge
Advocate, Al aska National Guard, who attenpted to explain the
rational e behind the provision. She offered a scenario, "there
is an operation in lraq and it is not a declared war but just an
operation, and sonmehow or other the National Guard is not

federalized at this point. And so, the operation in lraq cones
to an end. And so that would seem that that would be
justification for extending the Statute of Limtations. But
then, we're in another contingency operation, let's say in
Af ghanistan. Well, why should it be continued for the operation
in Afghanistan when it's cone to light after the end of

hostilities in Iraq?"

CAPTAIN DUNBAR offered that the AKNG service nenbers are not
serving in lrag or Afghanistan because otherwi se they'd be fully
federalized under Title 10, which subject to the UCM. In this
scenario they are being charged in Alaska ... or they're not
bei ng charged, and the Statute of Limtations is being suspended
due to sone operation outside the state. He offered that the
argunment would have to be that sonething about that contingency
operation is taking resources out of the AKNG and preventing it
from proceeding with this in a tinely fashion. He opined it is
an interesting policy question and sonething to be discussed
further whether to retain the provision, revise it in a manner
that it is clear the AKNG command is not trying to take
advantage of this in sone manner, or trying to keep soneone
basically in a state of "suspended animation.” He offered that
the National Guard has been in contingency operations in
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Af ghani stan for 14-years in that the United States Congress has
not declared war, but the National Guard is engaged in sonething
that |ooks very nmuch |ike a war, such as in Iragq and
Af ghani st an. He opined that Colonel Collins's point, and the
reason to insert contingency operation, is because they didn't
want to get caught up in the |legalese of the definition of war
as Anerica has not technically been in a war since World War 11

CHAIR LEDOUX agreed wth Representative Guenberg that the
ongoi ng above-di scussion will include the full conmttee.

3:02: 22 PM

CHAIR LEDOUX referred to Sec. 26.05.488(a), "Fornmer jeopardy,"
page 20, lines 13-14, which read:

(a) A person my not, wthout the person's
consent, be tried a second tinme for the sane offense
under this chapter

CHAI R LEDOUX asked when a person would consent to [being tried a
second tinej.

CAPTAI N DUNBAR advised that this |anguage was taken directly
from the state nodel code and he could not imagine a situation
where it would be used. He said he will speak with the |awers
at the National Guard Bureau and get back to the commttee.

REPRESENTATI VE GRUENBERG offered the concept of "nmanifest
necessity" and the rule that a person cannot be re-tried for the
sanme crinme unless the dism ssal was for a mani fest necessity.

CHAI R LEDOUX sai d that possibly Colonel Collins could explain.
3:04: 24 PM

CHAIR LEDOUX referred to Sec. 26.05.488(b), "Forner jeopardy,"
page 20, lines 15-17, which read:

(b) A proceeding in which an accused has been
found gqguilty by a court-martial on any charge or
specification is not a trial wunder the code of
mlitary justice until a finding of guilty has becone
final after review of the case has been conpl et ed.

CHAI R LEDOUX said that the provision is not clear.
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CAPTAIN DUNBAR offered to speak with the National Guard Bureau
as to its intent.

REPRESENTATI VE GRUENBERG said that apparently the phrase "a
trial under the code of mlitary justice" is a term of art in
that it is looking to be defined by the UCMI, and it is not the
civilian term™"trial."

3:06: 27 PM

CHAIR LEDOUX referred to Sec. 26.05.500(d), "Lack of nental
capacity or nmental responsibility; commtnment of accused for
exam nation and treatnent,"” page 23, lines 24-31, which read:

(dy If, at the end of a period of conmmtnent
under (b) and (c) of this section, it is determ ned
that the accused's nental condition has not inproved
so as to pernmt the trial to proceed, the charges
shall be dism ssed wthout prejudice, and continued

comm tment  proceedi ngs shall be governed by the
provisions relating to civil commtnent wunder AS
47.30.700 - 47.30.915. If the accused renmains

i nconpetent for five years after the charges have been
di sm ssed under this subsection, the accused may not
be charged again for an offense under this chapter
arising out of the facts alleged in the original
char ges.

CHAI R LEDOUX pointed to "if the accused renmins inconpetent for
five years the charges will be dism ssed under this subsection,”
and asked Ms. \Vallace whether Alaska's crimnal law is the sanme
in that if a person renmins inconpetent for five years the
charges are di sm ssed.

M5. WALLACE responded that she will research the question and
determne how Title 12 proceedi ngs handle this issue.

CHAI R LEDOUX asked Captain Dunbar, assuming Alaska law is not
the same, why dismss the charges that could be quite serious
charges if five years have el apsed.

CAPTAI N DUNBAR answered that this l|anguage is from the state
nodel code and he was unsure of its intent. He opined that the
Al aska National Guard's maxi mum penalty is 10-years, and if a
person is commtted for the purpose of trying to rehabilitate
them for five years, and the person could not becone conpetent
to stand trial, there may be a case where the AKNG did not fee

HOUSE JUD COW TTEE -22- Novenber 17, 2015



it was "just" to proceed with the charges. He stated the AKNG
does not crimnally prosecute the nentally incapacitated.

3:08:40 PM

REPRESENTATI VE GRUENBERG sai d that when | anguage is taken from a
nodel code, it would be hel pful for the experts to
tel ephonically testify at the next hearing.

CHAI R LEDQUX agr eed.

MR. DANBAR agreed, but offered that many of the people involved
in drafting the 2007 nodel statutes are gone, but he wll
contact the new judge advocates to answer these questions. He
warned that sone responses to the commttee's questions may be
unsati sfying as people may not recall why it was drafted in this
manner .

REPRESENTATI VE CGRUENBERG related that when a statute is taken
from another state, with it conmes the highest recorded court
interpretation that was handed down before the effective date of
CSHB 126.

CHAI R LEDOUX pointed out that while there may have been | anguage
taken from the uniform code, this bill is far from a uniform
code.

REPRESENTATI VE GRUENBERG responded that if a particular section
was taken from this nodel code, whether other jurisdictions
reported ...

CHAI R LEDOUX interjected that the current issue is the five-year
requirenent and are attenpting to determine why the military
m ght want this.

REPRESENTATI VE GRUENBERG referred to the uni form code annotated
as it contains ...

CHAI R LEDOUX asked Captain Dunbar whether there is such a thing
as the uniform code annotated for this.

3:12: 35 PM
CAPTAI N DUNBAR responded, not exactly. He explained the state
nmodel code does have some annotation, and the Federal UCM] has a

| ot of annotation and precedent. He added that other states
have adopted the nodel code "and sone of them presumably have
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done some of these things," and he could ask other states why

they used this provision in this mnner. He said he suspects
this particular provision has been rarely to never used, and he
will performresearch on that issue.

CHAI R LEDOUX responded to Representative G uenberg' s statenent
that he is not limting hinmself to "this,” by advising himthat
"this" is what is being discussed. She agreed to cone back at
sonme poi nt.

3:13: 57 PM

CHAIR LEDOUX referred to Sec. 26.05.598, "Nonconpliance wth
procedural rules,"” page 41, lines 9-17, which read:

A menber of the mlitia who (1) is responsible
for unnecessary delay in the disposition of the case
of another person accused of an offense under this
chapter shall be punished by up to six nonths of
confinement, by separation with characterization up to
a bad conduct discharge, and by such other punishnent
as a court-martial may direct, or (2) knowngly and
intentionally fails to enforce or conply wth a
provision of this chapter regulating the proceedings
before, during, or after trial of an accused shall be
punished by wup to one year of confinenent, by
separation wth characterization up to dishonorable
di scharge, and by such other punishnent as a court-
martial may direct.

CHAI R LEDOUX commented that the provision appears to be simlar
to a "frivolous" cause of action filed in the civil court for
del ay, and are fined by the Al aska Court System

REPRESENTATI VE GRUENBERG replied that he is not aware of it in
the state crimnal sphere, although GCvil Rule 82 allows
enhanced attorney fees.

CHAI R LEDOUX described this as a fairly harsh puni shnent.

3:15:29 PM

CAPTAIN DUNBAR referred to the Maxi mum Puni shnents Matrix and
said the punishnent of six nonths; and a bad conduct discharge
is the sanme punishnent as the Federal UCM. He said the

"knowingly and intentionally fails to enforce or conply”
puni shment is up to one-year confinenment and a dishonorable
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di scharge, with the Federal UCMJ being five-years and a
di shonor abl e di scharge. He agreed that up to one-year is a
serious penalty, although it is significantly |ess than what
t hey woul d be subject to if they were on active duty.

CHAI R LEDQUX asked whether this would apply to defense attorneys
trying to del ay proceedings.

CAPTAIN DUNBAR offered that he does not believe that is the

case, and will provide a nobre concrete answer. Def ense | udge
advocates, as with civilian defense attorneys, attenpt to extend
the proceeding to the benefit of their client. He reiterated

that judge advocates rotate back and forth at different tinmes in
their career between being a defense attorney and a prosecutor
so things are nore collegial, and the kind of gamesmanship seen
on the civilian side happens |ess. He remarked that the AKNG
does not prosecute defense attorneys for bei ng defense
att or neys.

3:17: 29 PM

CHAI R LEDOUX requested an exanple of where this provision would
be used and on whom

CAPTAI N DUNBAR responded that he would like to review the Manual
for Courts-Martial and get back to her.

REPRESENTATI VE GRUENBERG commented that this can be used in
federal racketeering cases and it forces the defense attorney to
di sgorge their fees. Under Civil Rule 11, pleadings nust be
certified in good faith, and he opined that if an attorney
di sobeys a court order the renedy is contenpt of court. He
described this as having a significant <chilling effect
particularly if the lawer is a nenber of the mlitary.

CAPTAI N DUNBAR said he could not speak to federal racketeering
charges, but believes this deals wth cases of favoritism
wherein a prosecuting judge advocate is synpathetic to the
defendant in sone manner, and is intentionally and know ngly
del ayi ng proceedi ngs.

3:19: 38 PM

CHAI R LEDOUX referred to Sec. 26.05.600, "Subordinate conpelling
surrender," page 42, lines 10-17, which read:
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A menber of the mlitia who conpels or attenpts
to conpel the commander of the mlitia of this state
or of any other state, of a place, a vessel, an
aircraft, or another mlitary property, or of a body
of nmenbers of the arnmed forces to five it up to an
eneny or to abandon it in the face of a threat
described in AS 26.05.070, or who strikes the colors
or flag to an eneny w thout proper authority, shall be
punished by wup to 10 vyears of confinenent, by
separation wth characterization up to dishonorable
di scharge, and by such other punishment as a court-
martial may direct.

CHAI R LEDOUX referred to "any other state, of a place, a vessel,
an aircraft " and said she does not under st and.

CAPTAI N DUNBAR explained that it conpels a commander of this
state or another state to surrender a place, vessel, aircraft,
or other property. He commented it is not clearly witten, but
it is a separate provision. He offered it 1is where a
subordi nate nmenber of the mlitia is forcing a commander to give
up a place, to give ground.

CHAI R LEDOUX asked that he work with Legislative Legal Service
and Research to draft this provision in a clear manner

3:21:17 PM

REPRESENTATI VE GRUENBERG opined there is a mlitary term of art
when surrendering under conditions they are not supposed to
surrender.

CAPTAIN DUNBAR agreed to include clarifying |anguage as the
substance of the provision is good.

REPRESENTATI VE GRUENBERG asked whether there is sonething in the
bill that makes it a mlitary crinme, not civilian crine. He
suggested that if the executive officer requires the comuandi ng
officer to do sonething it is a type of nutiny.

CAPTAI N DUNBAR advi sed that nutiny has a very particular nane in
the mlitary and there is a mutiny provision. He said the AKNG
woul d ook to the precedent of the UCM] for the determ nation of
whet her it was nmutiny or a subordinate conpelling surrender.

REPRESENTATI VE GRUENBERG asked why this is drafted to only
crimnalize the subordinate, what iif the comuanding officer
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gives up his comand and doesn't have to, there should be
puni shnent for the comrmandi ng of ficer.

CAPTAI N DUNBAR opined that there is always a higher conmmandi ng
officer until reaching the [governor of the state] and
surrendering ...

REPRESENTATI VE GRUENBERG interjected that he is discussing the
unit.

CAPTAI N DUNBAR continued that the commander is disobeying an
order, such as wongfully surrendering, engaging in nutiny,
m sbehavior in front of the enemy, or deserting, but it wouldn't
be this provision.

REPRESENTATI VE GRUENBERG asked him to determne why this is
drafted solely for the subordinate, and asked whether this
should be anmended to include the commanding officer. He
clarified that he is discussing the unit conmander.

3:24:19 PM

CHAIR LEDOX referred to Sec. 26.05.610, "Inproper Hazarding of
vehicle, aircraft, or vessel," page 44, lines 18-28, and asked
t he definition of hazarding.

CAPTAIN DUNBAR explained it is a term of art specifically
defined within the Manual for Courts-Martial, and generally a
person takes unnecessary risks with a vehicle or ship and puts
it at risk of damage. He remarked that the maxi num penalty
under the federal law is death because the idea that a commander
when commanding a battle ship is unnecessarily running it up
against a reef and losing this vessel, thereby losing a conflict

or battle. This provision has been anmended because the AKNG
does not have vessels except several snall zodiacs, or aircraft
carriers, but it does apply to aircraft and vehicles. An

exanple is people joy riding in a tank, he said, and the
penal ti es have been drastically reduced.

CHAI R LEDOUX asked about a person running a red light with a
car.

CAPTAI N DUNBAR explained that if the car was the property of the
United States the person could be prosecuted under this.
Practically speaking, he noted, they probably wouldn't be
prosecuted as they would have to be driving willfully and
wongfully, nore than negligently running a red |ight.
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CHAI R LEDOUX expressed a problem with his answer in that if the
mlitary is "probably not going to do this," there probably
shouldn't be a law letting the mlitary do it. She pointed out
there is always the question of, why are you doing it to this
person and not to that person.

3:27:57 PM

REPRESENTATI VE GRUENBERG poi nted out that this is a very serious
portion of this code and should not be tossed out. He offered
that in the event sonmeone is negligently driving a car they are
not going to be prosecuted under this and will be prosecuted for
the traffic offense. There is a problem he suggested, in that
there is not a provision for recklessness and there should be

He noted that possibly the genesis of this was from a
jurisdiction that didn't have that internediate phase, but
Al aska does.

CAPTAIN DUNBAR offered that Representative G uenberg' s comment
m ght resolve sonme of Chair LeDoux's concerns to reduce the
penalties in the negligence provision - reduce [negligence] to
si x-nmonths, with reckl ess being one-year may address ..

CHAI R LEDOUX agreed it woul d address sone of her concerns.

REPRESENTATI VE GRUENBERG offered an antidote of a fighter pilot
turning his aircraft left instead of right in order to be caught
and the aircraft was |ost. He described that as negligent not
reckl ess, and warned to be careful when elimnating things.

CHAI R LEDOUX pointed out that the discussion is not elimnating
anything, but discussing the idea that there be wllful,
reckl ess, and negligent.

3:29:55 PM

CHAIR LEDOUX referred to Sec. 26.05.609, "Property other than
mlitary property; waste, spoilage, or destruction," page 44,
[ines 12-17, which read:

A nmenber of the mlitia who wilfuly or recklessly
wastes, spoils, or otherwise wlfully and wongly
destroys or damages any property other than mlitary
property of the United States or of any state shall be
punished by wup to one year of confinenent, by
separation wth characterization up to dishonorable
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di scharge, and by such other punishnment as a court-
martial may direct.

CHAI R LEDOUX asked why this provisionis in the bill.

CAPTAIN DUNBAR offered that the |anguage was taken from the
state nodel code and he will provide a nore detailed answer. He
remarked there are provisions for looting and presumably it is
not speaking to other civilian properties, and it could be the
property the mlitary is in control of that is not mlitary
property and sonme other civilian agency ...

CHAI R LEDOUX interjected that Captain Dunbar could get back to
the conmttee to explain.

3:31: 22 PM

CHAIR LEDOUX referred to Sec. 26.05.611, "Drunken or reckless
operation of a vehicle, aircraft, or vessel," beginning page 44,
line 29. Chair LeDoux asked M. Wallace, under the crimnal

code, whether first tine offenders are subject to one-year in
i mprisonnment for a DUl.

M5. WALLACE responded that she would research the question and
get back to the conmttee in a nonent.

CAPTAI N DUNBAR of fered the explanation contained in Article 109,
Federal UCMJ, regarding Sec. 26.05.609, and acknow edged that he
m sspoke as it is a situation where soldiers or airnen are not
stealing or looting property, but are destroying or damaging the
property of another person. He read the definition contained
within the Manual for Courts-Martial, as follows:

Wastes or spoils as used in this article refer to such
wr ongf ul acts  of voluntary destruction of, or
per mmanent damage to, real property as burning down
buil dings, burning piers, tearing down fences, or
cutting down trees. The destruction is punishable
whether it done wlfully, that is intentionally or
recklessly, added to a culpable disregard of the
per cei vabl e consequences of sone voluntary act.

CHAI R LEDOUX expressed that she wunderstands the reason for

including sexual assault in the bill even though it is not a
mlitary crinme, but not other things included in the bill, such
as that provision. She asked why that one provision is picked

out as sonething the mlitary wants to prosecute, as opposed to
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Al aska's entire penal code, and noted the entire penal code is
not incorporated into the bill.

3:35:16 PM

CAPTAIN DUNBAR related that this was a mlitary offense in the
state nodel code and was not one of the offenses they went
t hrough and wanted to add such as, DU and sexual assault. He
used the exanple of burning down soneone's house and noted the
person would be charged under state crimnal |aw. He offered,
for exanple, a junior enlisted soldier shoveling snow and
recklessly, not intentionally, broke a w ndow. It would not be
a crimnal charge, but the mlitary would use this offense to
conduct a nonjudicial punishnent or potential court-martial, he
expl ai ned. He expressed that he does not believe these types of
offenses are conpletely subsumed by existing Alaska crimnal
I aw.

CHAI R LEDOUX pointed out that under this exanple it would be a
crimnal offense whether the prosecutors choose to prosecute or
not, that's a totally different question.

CAPTAI N DUNBAR said that exanples do exist where a person would
not be crimnally prosecuted.

3:37:36 PM

M5. WALLACE explained that the current DU provisions are
governed by AS 28.35.030, and generally a DU is a class A
m sdeneanor with a sentence dependent upon various factors and
exceptions. She asked Chair LeDoux to repeat her question as a
ot of the sentencing cones into a case-by-case basis and the
factors apparent with every incident prosecuted.

CHAI R LEDOUX restated her question and asked whether a first-
time DU was subject to one-year in jail

M5. WALLACE responded that, as it is a class A m sdeneanor it is
up to one-year in jail, but not |less than 72 consecutive hours,
if there are certain protections avail able. She suggested the
Department of Law comrent on prosecuting specific instances and
crinmes as they prosecute these cases on a regular basis and have
nore specialized know edge relating to hypothetical situations.

CHAI R LEDQUX agr eed.

3:39:39 PM
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NANCY MEADE, General Counsel, Ofice of the Admnistrative
Director, Alaska Court System said that the Departnent of Law
woul d know better and she just happens to know that first-tine
DU standard is 3-days, 72-hours, although it could go above
that for a class B m sdeneanor with a maxi nrum of 90-days. She
offered that the second DU is 20-days in jail, and the third
DU approaches felony and is 120-days in jail.

CHAIR LEDQUX asked the maxinmum allowed for a first-tine
of f ender .

M5. MEADE opined that a first-time DU is a class B m sdeneanor,
according to Ms. Willace, of which have a 90-day maximm in

jail. She advised that DUs have a specific jail term contained
within the statute and those only theoretically could be
exceeded, and are three-days in jail. In her experience, she

said, first-tinme DU always receives 3-days in jail unless there
is sonething extraordinary, such as an extrenely high blood
al cohol content in which case it could go to 5-days in jail.
She remarked that it would be quite unheard of to have 90-days
or one-year in jail for a first-tine DU .

3:41:14 PM

CHAIR LEDOUX referred to Sec. 26.05.611, "Drunken or reckless
operation of a vehicle, aircraft, or vessel," beginning page 44,
line 29, and advised this section needs work as there is a large
di fference between a carel ess or reckless manner while under the
i nfluence. She advised that generally careless is negligence
which is just a violation. She stated she has no problem with
the mlitary exerting a harsher sentence for soneone driving a
mlitary vehicle, but this includes a totally off duty person in
the AKNG because the [AKNG decided its soldiers and airnmen were
under AKNG 24/7. She stressed problens with subjecting soneone
who may have just run a stop sign, normally a violation, to one-
year in jail

CAPTAI N DUNBAR asked whether Chair LeDoux neant running a stop
si gn whil e intoxicated.

CHAIR LEDOUX explained there are two sections: (1) is just a
careless or reckless manner; and (2) is operate under the
i nfl uence of al cohol.

UNI DENTI FI ED SPEAKER (i ndi sc.)
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CHAIR LEDOUX read "(a) a nenber of the mlitary who operates or
physically controls a nonmlitary ... in a careless or reckless
manner or while inpaired by a substance.”

UNI DENTI FED SPEAKER said "therefore..."

CAPTAI N DUNBAR said, you are correct. He advised this provision
was brought in from the Federal UCMJI and it probably does
subject the National Guard's soldiers and airnmen to a higher
standard than a typical civilian standard.

CHAI R LEDOUX offered that she does not have a problem with that
while they are on duty, but has real problenms with it while they
are not on duty.

3:44: 09 PM

REPRESENTATI VE GRUENBERG said the term "carel ess” nust have been
taken from another jurisdiction because it is not used in Al aska
and suggested substituting "negligence."

CAPTAI N DUNBAR agreed, and said it was taken from the Federa
UCM] as it clearly is a termit uses, and he will continue to
work on that. In re-reading this, he related, he is curious
that nmaybe the "or" was supposed to be an "and," which it is
materially inportant.

REPRESENTATI VE GRUENBERG pointed out that "or" is used in line
29 also, so it is disjunctive throughout.

CHAI R LEDOUX said this is being marked as the commttee is aware
there is perhaps a problem

3:45: 12 PM

CHAIR LEDOUX referred to Sec. 26.05.617, "Provoking speeches or
gestures," page 48, lines 11-14, which read:

A nmenber of the mlitia who uses provoking or
reproachful words or gestures toward another nenber of
the mlitia shall be punished by up to six nonths of
confinement and by such other punishnment as a court-
martial may direct.

CHAI R LEDOUX asked whether it means that if one mlitia person
says to another "you're an idiot" or worse, they can be jailed
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for up to six nonths, and can this happen will they are off-
duty.

CAPTAIN DUNBAR read the definition [located in the Manual for
Courts- Marshal ] :

As used in this article provoking and reproachful
descri be those words or gestures which are used in the
presence of the person to whom they are directed, and
which a reasonable person would expect to induce a
breach of the peace under the circunstances.

CAPTAI N DUNBAR described that as essentially "fighting words.
He continued readi ng:

These words and gestures do not include reprinmands,
sensors, reproofs and the like which nmay be properly
adm nistered in the interest of training, efficiency,
or the discipline in the arned forces.

CAPTAI N DUNBAR expl ai ned that a reasonable person would have to
expect that the provoking speeches or gestures would provoke a
breach of the peace.

3:47: 00 PM

REPRESENTATI VE GRUENBERG expressed that he has significant
problenms with this provision having lived with guys on the deck
division for a few years. Al t hough, he offered, if discussing
inciting ariot, it should be re-drafted.

CAPTAI N DUNBAR expl ained that this is one of the few provisions,
"and may be an error on ny part," where the Al aska National
GQuard's punishments are potentially harsher than the UCMI, in
that the UCMJ has no discharge. Perhaps, he said, the potential
puni shments avail able could be reduced. Although, he stressed,
his command would be very upset if this was taken out entirely
because it is a tool quite often used in the active duty
cont ext .

REPRESENTATI VE  GRUENBERG asked Captain Dunbar to review
Anni skette v. State of Al aska, 489 P.2d 1012 (1971) in that it
dealt with a policeman upset that soneone on the tel ephone was
swearing at him and the person was convicted of disturbing the
peace, or sonething |like that. He commented that the case went
up to the Suprene Court who reversed and said that this is
sonet hi ng that shoul d have been dealt with w thout
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3:48: 41 PM

CHAI R LEDOUX stated she understands where conmand may be com ng
from but she has real problens when discussing off duty people
in that she knows how conversations anpongst regular people can
go and sonetinmes they get pretty nad.

CAPTAI N DUNBAR responded that another inportant limting factor
is that this is only toward anot her menber of the mlitia.

CHAI R LEDOUX surm sed that would be like a rule that legislators
can only say nasty things against another nenber of the
| egi sl ature. She expressed that if the person is off duty ...

CAPTAI N DUNBAR said that in this case they would have to be off
duty and speaking to each other face-to-face and not over the
tel ephone, as that is how it is defined in the definition he
read previously. He said, "You have to be physically face-to-
face and a reasonable person has to be able to conclude that it
woul d provoke themto a breach of the peace.”

REPRESENTATI VE LYNN noted there are nany colorful words many
peopl e have used from time-to-tine. He offered that it is one
thing to use this |anguage as a matter of expression and anot her
to get into sonmeone's face, which goes to "fighting words."

3:50: 58 PM

REPRESENTATI VE M LLETT pointed out that it leaves a lot to
interpretation.

CAPTAIN DUNBAR replied that it is intended to be a reasonable
person standard that is objective, but would take into account
such things as the age and rank, and whether these words are
likely to provoke that particular person. He suggested that the
defense attorney and prosecutor would draw upon federal case |aw
that this is based upon to determ ne cases that fit into their

argunents. He said he agrees with comments that the AKNG is
prosecuting service people off duty, and that it is larger than
ot her states have contenpl ated. Command strongly wants this

provision, he stressed, thereby giving AKNG the ability to
nonj udi cially punish people in the event of an array or a verbal
altercation between two off duty soldiers or airnen. He
described the provision as an "inportant tool to have us do so."
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REPRESENTATI VE M LLETT stressed that she is unconfortable wth
the provision because a person may not know the other person's
hi story and; therefore, does not know what w |l provoke them
She offered that what provokes Captain Dunbar and what provokes
her may not be covered in case law, and that case |aw cannot
take into account every conversation or every provocative
conversation she may have.

3:54:18 PM

CAPTAIN DUNBAR referred to information provided wthin the
Manual of Courts-Martial, and read:

It is not necessary that the accused have know edge of
the person toward whom the words or gestures are
directed to the person subject to the code.

CAPTAI N DUNBAR expl ai ned that the person does not have to know
the other person is service nenber for this to apply. He
expressed that the AKNG wll prosecute a service nenber
regardl ess of whether that service nenber had a specific issue
that would set themoff. He agreed there is no question this is
a broad power, but the AKNG holds its soldiers and airnen to a
hi gher standard than the standard civilians expect. He said
while it may be okay for civilians to get up in each other's
face and scream and cuss, a soldier or airman swears to uphold
the Alaska State Constitution and follow every order and
regul ation, and they are expected to give up certain things of
whi ch perhaps the ability to swear in sonmeone's face is one. He
offered that he is synpathetic to the thought that six-nmonths in
prison is a long tine.

3:55:32 PM

CHAI R LEDOUX rem nded Captain Dunbar that the Al aska Nationa
Guard (AKNG is the mlitary as a governnmental entity, but that
AKNG is also an enpl oyer. As an enployer, she may be able to
fire her enployees for swearing, but she can't make them go to
jail because she doesn't |ike what they are doing. The jail
el enent of this is a problem she stressed.

CAPTAIN DUNBAR offered the thought of renoving the ability to
put service nen in prison and to discharge them the AKNG woul d
still be able to use nonjudicial punishment to fine and reduce
themin rank, thereby, receiving punishnent. He argued that the
AKNG is much nore than just an enployer in that a person comits
t henselves to an organization that has the power of |ife and
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death over them He related that it goes beyond the typica
enpl oyer/ enpl oyee relationship, but he 1is synpathetic that
putting sonmeone in jail for six-nonths m ght be severe.

CHAIR LEDOUX rem nded Captain Dunbar that the commttee has
anended ot her broadly drafted sections.

3:57:21 PM

REPRESENTATI VE LYNN pointed out that the Al aska National Guard
(AKNG is on duty 24/7, and he wanted to be certain the
committee separates this frominsubordination. He asked whet her
there can be insubordination for an off duty nenber in the
civilian realmif the nenber knows the person they are directing
these words to is a superior officer. He said there should be a
clear distinction regarding insubordination when on duty, and
of f duty.

CAPTAI N DUNBAR agreed that there is a different kind of offense
when addressing a superior officer, and the ability to inpose a
sentence of confinenent in disrespect toward a superior officer
has been del eted. Al t hough, he said, the ability to
di shonorably discharge remains in the provision, Sec. 26.05.589
and noted that at the request of Chair LeDoux, subsection (b)
was added, page 39, lines 7-8, which read:

(b) A court-martial nay not inpose a sentence of
confinement under this section.

CAPTAI N DUNBAR remarked there was a contradiction in that where
it stands now, as a service nenber could disrespect a superior

officer and not be confined, but if a service nenber
di srespected another enlisted service nenber they could be
conf i ned. Representative Lynn is correct in that there are

di fferent insubordination provoking gestures and disrespecting
superior officer are distinct provisions and there are
provi si ons for each.

4:00:11 PM

REPRESENTATI VE GRUENBERG conveyed that this provision needs to
be discussed at length wwth each nenber individually by Captain
Dunbar, particularly because there are these others on page 39.
He asked whether this is really needed when nost of the conduct
concerned about probably is, or should be, in that part of the
bill. He suggested that Captain Dunbar advise comand that if
this provision remains, it should start from the narrowest
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possi bl e |anguage, and then justify going beyond that. He
advised that this is a state legislature by a constitution that
protects individual rights and this is way beyond anything that

woul d even provide a threat. He conveyed that unless he is
convince this provision is necessary he wll not support the
provi si on.

CHAIR LEDOUX offered that the commttee is aware there are
pr obl ens.

4:02: 38 PM
ADJ QURNIVENT

There being no further business before the commttee, the House
Judiciary Standing Conmittee neeting was adjourned at 4:02 p. m
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