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1: 31: 38 PM

CHAIR GABRIELLE LEDOUX <called the House Judiciary Standing
Commttee neeting to order at 1:31 p.m Representatives Lynn
MIllett, Keller, and LeDoux were present at the call to order.
Representatives Gruenberg and Cl anan arrived as the neeting was
in progress. Also in attendance was Representative Tuck.

HB 126- CODE OF M LI TARY JUSTI CE; APPEALS

1: 32: 25 PM

CHAI R LEDOUX announced that the only order of business would be
HOUSE BILL NO 126, "An Act relating to the admnistration of
mlitary justice; relating to the adoption of a code of mlitary
justice by the adjutant general; relating to the authority of
the adjutant general; relating to appeals of convictions and
sentences of courts-nmartial; establishing the Mlitary Appeals
Comm ssion; relating to the detention and incarceration of
menbers of the mlitia;, relating to the jurisdiction of the
court of appeals; relating to involuntary commtnent for
evaluation or treatnment of a nental disease or defect before
court-martial proceedings; and providing for an effective date."
[ Before the commttee was CSHB 126 (M.V). ]

1:32: 38 PM

REPRESENTATI VE KELLER noved to adopt CSHB 126, |abeled 29-
LS0473\1, Wallace, 9/18/15, as the working docunent. Ther e
bei ng no objection, Version | was before the conmttee.

CHAIR LEDOUX noted that Captain Forrest Dunbar wll present

Version |, and explained that Version | includes docunents
related to Version P, and included the [indisc.] version of the
bill. She further explained that the sectional analysis refers
to Version P, and also applies to Version |, as the changes nmade

were m nor.
1: 33: 48 PM

FORREST DUNBAR, Captain/Assistant Judge Advocate, Alaska Arny
National Guard, noted that a Code of MIlitary Justice, simlar
to a crimnal code, offers comanders the ability to conduct
courts-martial, and nonjudicial punishment for mnor offenses
resulting in reductions, fines, and w thhol di ng pay. He poi nted
to a graphic [contained within the commttee packets] and stated
the goal is to always maintain good order and discipline within
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the Al aska National Guard, approximately 4,000 soldiers and
ai rmen across the state. He advised the guardsnmen are subject
to Alaska crimnal law while in this state, and can also be
di sciplined using adm nistrative action, which include letters
of reprimand, reduction boards, and separation boards. He
expl ained that separation boards are intensive and conducted
according to federal regulations, and on both sides of the board
the service nenbers and command are represented by Judge
Advocat es. He referred to page 1 of the slide show depicting
the third leg of a stool as a tool other states have, and Al aska
has not had, as an Al aska Code of MIlitary Justice (ACMJ) based
in part upon the Uniform Code of MIlitary Justice (UCMIJ) which
is the federal conprehensive crimnal code for the mlitary.

1: 37: 05 PM
CHAI R LEDOUX asked whether prior to this bill, if someone is a
bad act or in ei t her civil, crim nal courts, or this

adm nistrative action, the guard had no authority to court-
martial .

CAPTAI N DUNBAR responded correct, as the guard is limted wth
those administrative actions in exactly what it can do. For
exanple, he pointed out, the guard cannot give bad conduct
di scharges or dishonorable discharges; therefore, it gives an
"ot her than honorabl e discharge.”

CHAI R LEDOUX posed a scenario of sonmeone that commts an offense
while in the National Guard, and the bill passes, and the person
is no longer in the National Guard, asked whether the Nationa
Guard will have jurisdiction over that person.

CAPTAI N DUNBAR acknow edged that the question has not been

researched and he wll get back to the commttee, but his
initial reaction is "No, we're not going to pull people back and
court-martial them" in that it would be an ex post facto |aw

and the National Guard would not be able to crimnally punish
them for a |law not yet on the books.

CHAI R LEDOUX di sagreed that it would be an ex post facto law, in
that it would be a different type of punishment and was not
certain the prohibition against ex post facto |aw necessarily
appl i es.

CAPTAIN DUNBAR said he will speak wth the Departnment of Law

(DAL), but at this tine he does not anticipate pulling people
back due to past conduct.
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1: 39: 49 PM

CAPTAIN DUNBAR referred to slide 2, and offered that the bill
comng out of the Mlitary and Veterans Affairs Standing
Committee was essentially a nerged version of Representative
LeDoux and Representative Tuck's two bills introduced | ast
sessi on.

CHAIR LEDOUX interjected that the version passed out of the
Mlitary and Veterans Affairs Standing Committee was not a
nmerged version in that Version | is the nerged version.

CAPTAIN DUNBAR described it as the "nore nerged version," as
provisions were taken from Representative Tuck's bill in the
spring, and now nore have been taken due to conversations during
the sutmmer. He explained that the version adopted in the spring
instructed the National Guard to create two sets of regul ations,
one being the punitive articles, and the other being the
nonj udi ci al puni shnent regul ation. During the summer it was
determined that the punitive articles would no longer be in
regul ation, but instead in statute, he expl ai ned.

1: 41: 36 PM

REPRESENTATI VE KELLER referred to his statement that nost other
states [adopted a Code of Mlitary Justice] and asked for
clarification, including whether the Dbill Is before the
committee due to past struggles wherein possibly justice was not
ful filled.

CAPTAI N DUNBAR responded that the bill is before the commttee
in large part due to events over the last several years and
specifically the federal Ofice of Crimnal Investigations (OCl)
report. He offered that a recommendation of the OCl report is
that the Al aska National Guard adopt a Code of MIlitary Justice,
which notivated the National Guard to work with Representative

LeDoux and others to create this system Maj or Brian Fuchs,
Al aska Provost Marshall was appointed due to a reconmendation of
the OCI report. In 2007, the National Guard Bureau (not a

command and control organization) published a reconmended state
nmodel code and a nunber of states adopted that code which
reflected the federal Uniform Code of MIlitary Justice (UCM).
He referred to slide 3, and advised the Commanders Action G oup
(that included a nunber of |eaders, enlisted |eaders, warrant
of ficers, comander s, and Al aska sel f - def ense force
representative) reviewed the UCMJ] wth the state nodel code, and
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reviewed each provision line-by-line as to what to bring into

Al aska. The group worked on the assunption it would be
regul ati on, but when t he punitive articles assenbl ed
Representative LeDoux advised it should be in statute. An
inportant facet is the nonjudicial puni shment  regul ation

allow ng commanders to, nore quickly than a court-nmartial
discipline soldiers and airnen wth mnor offenses and
puni shmrents. He said the bill allows the National Guard to keep
t he nonjudicial punishnment regulation as a regulation, which is
nore comon in other states, and plans to present a good version
to the conmttee before January 2016. He advised the Commanders
Action Goup is review ng best practices from other states.

1:47: 03 PM

REPRESENTATI VE KELLER questioned whether there is resistance to
this in other states, and the source of the resistance. He
asked whether the National Guard Bureau reconmends that the
states do adopt, or did it just recommend a standard for
adopti on. He further asked why the National Guard did not do
this a long tinme ago.

CAPTAIN DUNBAR advised that the National Guard Bureau did
recommend that other states adopt their nodel code, and sone
di d. The biggest resistance is cost and resources. He
explained that in the 90's the Judge Advocate's Ofice
recommended that the nodel code not be adopted due to |ack of
funds as courts martial are costly, and nonjudicial punishnment
requires training and resources. He expressed that comand
decided it is worth the cost due to the events over the |ast
several years.

1: 49: 23 PM

CHAI R LEDOUX asked whether he could honestly say that with the
real problems with the forner |eadership of the National Guard,
this bill would have nade a difference, and opined this bil
will not make a difference w thout good | eadership.

CAPTAI N DUNBAR agreed, and said [the bill] is a larger set of
solutions, including the creation of a provost marshal. He
pointed out that good |eadership is at the heart of things,
simlar to the [state] crimnal code wherein it doesn't work

wi t hout good prosecutors and police officers. He opined there
is currently a good command structure and the bill is a tool it
can use.
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1: 51: 35 PM

REPRESENTATI VE KELLER remarked that the conmttee does not have
a fiscal note, which will be a large factor for the upcom ng
| egi sl ature.

CHAI R LEDOUX sai d she has not seen a fiscal note.

REPRESENTATI VE KELLER advised they are there, but are dated
March fromthe old version

1: 52: 03 PM

REPRESENTATI VE GRUENBERG asked whether there is a "Plan B"
shoul d the | egislature not appropriate enough noney.

CAPTAIN DUNBAR deferred to the deputy conm ssioner, but said
that Version | should have a |ower fiscal note than the previous
version due to steps taken with the Alaska Court System in
reduci ng their exposure to appeals.

1:53: 10 PM
REPRESENTATI VE M LLETT offered that even though costs wll be

increased, the <cost of human Ilives wll be decreased by
prosecuting people for wongdoing and protecting victims.

1:53:49 PM

REPRESENTATI VE CLAMAN said assuming the bill passes, the
question of whether it nade a difference in the Al aska Nationa
Guard as a tool, will only be known 5-10 years from now.

CAPTAI N DUNBAR agreed, and said the National Guard anticipates
few actual courts nmartial in that nost other states have one or

less than one a year. He extended that the nore imedi ate
effect will be the nonjudicial punishnent regulation which is a
different manner in which to enforce the code. He assuned the

deputy comm ssioner would point out that for every dollar the
Al aska National Guard spends, the federal governnent spends nuch
nmore on the Alaska National Cuard. For exanple, while
testifying, his salary is paid by the federal governnent even
whi |l e under the conmand and control of the state, as wll other
i ndi viduals involved in various activities, he pointed out. The
National Guard Bureau indicated it will make resources avail able
for these things by putting out the state nodel code, and having
investigators review certain kinds of crimes in that it is
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important for the conbat readiness of the force that there is
good order and discipline.

1:55: 56 PM

CAPTAIN DUNBAR reiterated a difference between Versions | and
the version reviewed in March, being that the punitive articles
were put into statute, Sec. 26.05.577 - 26.05.634. He described
it as substantive articles that cover itenms such as: mssing a
nmovenent, disrespect toward a superior officer, which are
offenses the guard will be able to enforce. He offered that
much of the other portions of the bill tells the National Guard
how to procedurally set up things, such as a court-martial and
who can be on a court-martial. He pointed out another nmgjor
change to the bill is that the earlier version was unclear as to
when these laws would apply to the service nenbers. He offered
that through discussions the | eadership determned it applies at
all times to the service menbers - a nodel entitled "24/7,"
whi ch a nunber of other states adopted. The bill was originally
witten to not apply to the volunteer "self-defense force," as
it did not make sense to hold them to the sanme standard as the
Nat i onal Guard, he said. He pointed out that the "Al aska Self-
Def ense Force" took great offense and asked to be held to the
sanme standard, and now t hey are.

1:58: 02 PM

CHAI R LEDOUX asked whether the state defense force is the sane
as the sel f-defense force.

CAPTAI N DUNBAR answered that he msspoke in that it is the state
defense force, not self-defense force. In response to Chair
LeDoux's comrent, answered that it is a relatively snal
organi zation of approximately 90 nenbers, nostly conprised of
of ficers. He explained that in the time of calamty they would
be gathered by the governor and provide |eadership to the
unorganized mlitia which is alnost every able-bodied nale,
which is how the law is witten. He offered they also have
technical expertise and are active participants in disaster
relief especially in Al aska Shield, for exanple.

1: 59: 03 PM
CHAI R LEDOUX posed a scenario that should a volunteer receive a

DU, having nothing to do with their mlitary volunteer work,
asked whether they are subject to court-martial.
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CAPTAI N DUNBAR replied in the affirmative as they wear a uniform
and a rank, and think of thenselves as soldiers - their
| eadership would decide to call the court-martial. He said DU

is another main change in that in the spring he assured the
commttee the National Guard only wants to prosecute strictly
mlitary offenses. After comrunicating with service nenbers it
was found they want a couple of offenses, not purely mlitary,
included within the Al aska Code of MIlitary Justice, he related.
He explained that the federal UCMJ is conprehensive and covers
things such as: murder, arson, and assault, and the National
Guard believes that civilian |law enforcenent is better equipped
to handle npbst of those cases. However, there are relatively
common of fenses where the National Guard wants the ability to
court-marti al people if, for sone reason, the civilian
prosecutors did not nove forward and prosecute DU, and sexua

assault offenses. Wthin the vast mpjority of cases it wll
remain wth the civilian law enforcenent and, he noted, the
| anguage was altered to clearly read that civilians have first
crack at a case and only when they decide not to pursue charges,
the National Guard has the ability to potentially court-martial.

2:02: 19 PM

CHAI R LEDOUX asked whether he was discussing Sec. 26.05.400,
[ page 3, lines 15-23], which read:

Courts martial have primary jurisdiction over
of fenses under this chapter. A proper civilian court
has primary jurisdiction of an offense not defined by
this chapter when an act or omssion violates both
this chapter and Ilocal <crimnal Ilaw, foreign or
donest i c. In that case, a court-martial my be
initiated only after a civilian authority has declined
to prosecute or dismssed the charge, provi ded
j eopardy has not at t ached. Jurisdiction over
attenpted crines, conspiracy crines, solicitation, and
accessory crimes mnmust be determ ned by the underlying
of f ense. These jurisdictional requirenents do not
apply to nonjudicial puni shment or admnistrative
action taken by mlitary authorities.

CHAI R LEDOUX stressed that she does not find it all that clear
and offered alternative |anguage that M. Willace, Legislative
Legal and Research Services, wll review She suggested,
"Court-martials have primary jurisdiction over offenses under
this chapter except that a proper civilian court has prinmary
jurisdiction of an offense when an act or om ssion violates both
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this chapter and local crimnal law, foreign or domestic.” She
presuned the | anguage is acceptable to the National CGuard.

CAPTAIN DUNBAR said it is acceptable, and it also addresses the
meno dated 9/21/15, from Legislative Legal and Research
Services, wherein this concern is highlighted.

2: 03: 48 PM

MEGAN  WALLACE, At t or ney, Legislative Legal and Research
Services, Legislative Affairs Agency, responded that it does
help renedy the ambiguity with the phrase "not defined by this
chapter™ currently in Version I. She noted that renoving that
phrase makes the intent clear, that the civilian court has first
opportunity to prosecute those overlapping crinmnes.

CAPTAI N DUNBAR offered that the National Guard agrees with that
assessment which is a good anmendnent to the bill. He reiterated
that DU and sexual assault are the two main offenses ..

2:05: 06 PM

REPRESENTATI VE GRUENBERG interjected that DU is in Sec. 26.05

. 611, beginning on page 42, [beginning on |line 26]. He posed a
scenari o of soneone driving fromwrk to home, having nothing to
do with the National Guard and gets a DU . He asked whether the
intention is that the National Guard could court-martial that
person, and questioned whether there should be a nexus to the
servi ce.

CAPTAIN DUNBAR answered vyes, the National Guard intends
jurisdiction, wth the nexus being the person's mlitary
service, which is how other states have done it.

2:06:10 PM

REPRESENTATI VE GRUENBERG questioned, currently, when reservists
do sonmething with no relation to the National Guard or their
service under the reserve conponent, that they can be court-
martialed for sonething in Europe or soneplace nowhere near the
Nat i onal Guard and having nothing to do with the National Guard.

CAPTAIN DUNBAR offered that they can't be court-martialed
because currently the National Guard does not court-martial, but
there may be an administrative separation wherein a person nay
not be on duty ...
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REPRESENTATI VE GRUENBERG interjected that he is not speaking
about the adm nistrative separation from the service, and asked
whet her Captain Dunbar said they could be court-marti al ed.

CAPTAI N DUNBAR answer ed yes.

REPRESENTATI VE GRUENBERG asked whether there are cases affirmng
that jurisdiction.

CAPTAI N DUNBAR offered that the National Guard has never had a
Code of Mlitary Justice to attenpt this, yet other states the
nexus is the mlitary service and not whether or not a person
was headed to or fromdrill.

2:07:33 PM

REPRESENTATI VE GRUENBERG posed a scenario of sonmeone on a trip
across country and receives a DU, he asked whether the intent
is that it could formthe basis of a court-martial and put that
person in prison a year. He opined that it is not permssible
under the due process clause crimnally, as a person cannot be
prosecuted in Alaska for a crine with no connection to the State
of Alaska. He advised that a few years ago he, and DO., | ooked
into this issue and believes there nust be some nexus with the
jurisdiction assum ng the case.

CAPTAIN DUNBAR answered that wthin the first scenario the
di scussion was regarding the person not being on orders, and the

second scenario was the person is not in the state at all. He
said the second scenario is a question he does not have a
detailed answer, but the bill contains a |ong arm provision, as

to whether or not it could reach out to sonmeone committing a
non-mlitary offense in a non-mlitary status in another state,

the reach to them would be tenuous. He offered it is likely
they would be prosecuted by that state, and admnistratively
puni shed by the National GCuard. In a scenario of the person

being within the State of Alaska and a nenber of the Al aska
National Guard, it doesn't matter what status they are in, such
as Title 32, state active duty, or in civilian status, the
Nati onal Guard has jurisdiction over them He related the point
being that a person is a soldier or airman 24/7, and are held to
st andar ds. He opined that standards are not particularly hard
to mneet because the vast mjority of offenses are mlitary
of fenses, "of which is alnost inpossible to commt when you are
not in uniform that is, it is hard to be a deserter if you are
not on orders."
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2:10: 09 PM

REPRESENTATI VE GRUENBERG stated this may be the poster child
that does not fall into the category of a DU, and asked the
jurisdictional statute cite.

CAPTAI N DUNBAR asked whether he was referring to the long arm
statute within the bill, and advised he does not have it off the
top of his head.

REPRESENTATI VE GRUENBERG said he finds this troubling and
requested the authority in the previous scenarios have nothing
to do with the mlitary and are within the jurisdiction of the
State of Al aska.

CAPTAI N DUNBAR agreed to explore the issue, and stressed that
the intent is that their soldiers and airnmen will be held to
this standard, regardless of whether they are currently in
uniform or not.

REPRESENTATI VE GRUENBERG offered that it could be handl ed under

the Alaska civil jurisdiction statute, and wunder Jonz .
Garrett/Airesearch Corp., 490 P.2d 1197 (1971), which has been
interpreted identically to California, "and to the maxi num

extent constitutionally permssible.”

CHAI R LEDOUX suggested that at the tine of the initial signing
of a soldier or airman's contract, let them consent to
jurisdiction.

CAPTAI N DUNBAR responded that it could be witten nore explicit
in the contract, but the feeling of conmand is that when soneone
swears to uphold the laws of the state and Alaska State
Constitution holds them up to a higher standard, and hol ding
thenmsel ves up to this standard. He agrees that the Nationa
Guard must be very explicit with their soldiers and airnen as
they join the guard that they are subject to this code.

2:13: 31 PM

REPRESENTATIVE CHRIS TUCK, Alaska State Legislature, offered
that the Departnent of MIlitary and Veterans Affairs' authority
serves nmany purposes, and with regard to CSHB 126 the depart nment
is an enployer and wthin human resources laws may need to be
put in place through regul ations. He noted that when it cones
to crimnal msconduct a procedure nust be determ ned. He noted
the issues are both an enployer and overseer of crimnal |aw
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and, for exanple, the DW scenario that civilian courts have the
authority and obligation to prosecute, but the National Guard
should have the reserved right to admnistratively discipline.
He offered an exanple of a trucking conmpany owner expecting
drivers with clean driving records and the fact a person has a
DW, the owner has no jurisdiction to crimnally charge them but
being an enployer, disciplinary action can be taken on that
enpl oyee. He said he is not convinced the National Guard should
have jurisdiction or crimnally charged unless it is on their
property and a person is pulled over by mlitary police;
however, the guard should reserve for the integrity of
enpl oyment and the soldier's contract on agreeing to uphold the
| aws, the National CGuard should be allowed that authority. He
stated the point of demarcation is the enployer responsibility
versus the overseer of crimnal activity.

2:15:51 PM

CAPTAIN DUNBAR surmised that what Representative Tuck was
speaking to is covered by nonjudicial punishment regulations.
He expl ai ned that nonjudicial punishnment is not the traditiona
federal regulatory admnistrative action, as it is faster and
different but I|ooks I|ike admnistrative action rather than
crimnal action. Wthin the regulation being witten there wll
be no threat of prison tinme or separation using a nonjudicial
puni shmrent, and these offenses nust be wthin the Code of

Mlitary Justice in order to use nonjudicial punishnent. For
exanple, he said, if DU is renoved fromthis code, nonjudicia
puni shmrent will not be available unless the guard attenpts to

use other parts of the code such as, conduct unbecom ng an
of ficer.

2:16: 56 PM

CHAI R LEDOUX offered that it may be difficult and could create a
nore conplicated bill, but she is unconfortable with the idea
"Well, we'll just put this in so that we can use it for a

nonj udi ci al puni shnment, but we're really not going to use it for
a crimnal punishnment when it's standing right there, and it's
| ooking for all the world to see like a crimnal punishnment."”
She offered that where the intent is to not use sonething as a
crimnal punishnent, it nust read simlar to Sec. 26.05.634(c),
page 52, lines 21-22, which read:

(c) A court-martial may not inpose a sentence of
confinement under (a) or (b) of this section.
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2:18:28 PM

CAPTAI N DUNBAR offered that the National Guard will be unable to
bring a crimnal charge, or court marital, if the civilian
authorities crimnally prosecute. He advised that the civilians
collect the evidence, and in this scenario the civilians would
have col |l ected enough evidence that the National Guard would be
confortable neeting the "beyond a reasonabl e doubt"” standard and
convicting them with a DU, and the civilians decide not to
prosecut e. Nonj udi ci al puni shnment has renmained in regulation
and it does not create jeopardy such that if the civilians nove
forward with the crimnal prosecution, the National Guard wll
be able to use nonjudicial punishnment which does not result in
jail time and possibly the civilian charge wll, he said. The
National Guard will then use nonjudicial punishnent to reduce
the service nmenber in rank or withhold pay to enforce the |aw.
He pointed out that a goal is to strengthen Sec. 26.05.400, to
clearly read that civilians always have the first shot, and it
will only be used in cases where civilians have decided not to
pr osecut e.

2:20: 10 PM

REPRESENTATI VE GRUENBERG said that sone people play a gane in
choosing a general court-martial because it is too expensive to
prosecute, and the charges are dism ssed. He said soneone could
have a DU in civilian court and go to jail for a substantial

period of tine. He asked whether this bill takes steps in a
pl ea bargain situation, who says "I wll agree to plead guilty
to this but only under this where |I may not be in jeopardy of
losing ny license, going to jail, having a felony." He

explained there could be a situation with an over-burdened
district attorney, and a smart defendant and defense attorney
who are in the National Guard, and the defendant agrees to plead
guilty but the punishnent nust be under "this" because they
woul d be inmmuni zed from"these" other problens.

CAPTAI N DUNBAR advised that is why Sec. 26.05.400 should be
strong, in that the prosecutor would have had to take the
affirmative step to not prosecute the person before the National
Guard would do that, and both of those sets of |aws are under
the sovereign of the State of Al aska.

REPRESENTATI VE GRUENBERG i nterjected that the National Guard and
the JAG could be set up by a smart prosecutor and district
attorney who could say "Look, I'm willing to ... it's a hot
potato, I'mwlling to wash ny hands of it and they would have a
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choi ce of wal king scot free - you'd be the only people who could
do it.

CAPTAI N DUNBAR responded, at that point the National Guard m ght
court-martial and inprison the person for a period of tinme, as
wel | as di shonorably di scharge them

REPRESENTATI VE GRUENBERG said he was pointing out the issue and
doesn't know what can be done about it, but these people wl
pl ay ganes.

CAPTAIN DUNBAR referred to the strength of Sec. 26.05.400, and
the National CGuard's reliance on the civilian prosecutors to do
their job. He referred to Chair LeDoux's previous conment that
none of these laws will function if there is no good | eadership,
and this bill is predicated on the idea that people are wlling
to enforce the | aw

2:23:53 PM

REPRESENTATI VE CLAMAN stated that three different scenarios
occur with a DU: a DW occurs on base and the civilian
authorities prosecute and there is a conviction - wunder this
bill the National Guard has the option of inposing nonjudicia

puni shment; a DU occurs on base and there is an unsuccessful
civilian prosecution so the National Guard has the option to
court-martial that person because double jeopardy would not bar
the mlitary prosecution; and a presunmably on orders person
receives a DU in South Dakota, with a successful South Dakota
civilian prosecution, the Alaska National Guard is limted to
nonj udi ci al opti ons.

CAPTAIN DUNBAR offered a fourth scenario wherein a soldier is

not on orders, and within their general l|life a DU occurs in
South Dakota ... in a case where they are on orders and in
uniform the National Guard has the ability to prosecute and
puni sh. He referred to the first scenario wherein civilians

convict and the National Guard has the option to enforce
nonj udi ci al punishnment is correct, which is likely if the person
goes to civilian jail. He said with the second scenario where
civilians prosecute and do not get a conviction, if jeopardy
attached the National CGuard is barred from a court marital wth
the option of nonj udi ci al puni shrent or adm ni strative
separation

2:26:38 PM
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REPRESENTATI VE CLAMAN asked whether the National CGuard is barred
if the civilians declined prosecution.

CAPTAI N DUNBAR answered the National Guard would not be barred,
which is the only time it would have the ability to go forward
and potentially court-martial a person for a DU

2:27: 00 PM

REPRESENTATI VE KELLER surm sed that the trigger on whether this
code applies is the affirmative action of the prosecutor not to
prosecute, and requested guidelines.

CAPTAI N DUNBAR expl ained that only in the cases where it could
be charged in both civilian court and court-martial, such as DU
and sexual assault, would that affirmtive step by the
prosecutor be necessary. In all of the other strictly mlitary
offenses the National CGuard has the ability to nove forward
regardless of the civilians, because the civilians have no
jurisdiction. He explained that guidelines have not yet been
est abl i shed. He opined that a statement from the civilian
prosecutor would be necessary advising they are unwilling to
prosecute, and clearly sonething taken wup by the provost
mar shal . Historically, a problem within the National Guard, he
poi nted out, there have been situations where soneone receives a
DU or perfornms inappropriate relationships with a recruit, and
the civilian authorities assune the National Guard is handling
it and vice versa, and subsequently the offenders fall through
the cracks. He related that this code is intended to plug those
holes and works in consort wth the provost marshal who
currently coordinates very closely wth Jlaw enforcenent
regarding potentially crimnal offenses. He said this issue has
been fl agged by Legislative Legal and Research Services.

2:29:55 PM

CHAI R LEDOUX assuned this issue will arise nore frequently under
sexual assault cases where it boils down to a "he said, she
sai d" scenari o. Wer eas, the typical DUl I nvolves a
breat hal yzer or not, and wth breathalyzer there is a good
chance civilian authorities will prosecute, she renarked.

CAPTAI N DUNBAR agr eed.

2:30: 51 PM
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REPRESENTATI VE GRUENBERG commented that wusually the question of
jeopardy is of double jeopardy under what circunstances a person
can be retried. He opined in crimnal law it generally attaches
with regard to the timng of the trial. On the other hand, he
said, the question of whether someone should be prosecuted in
federal court and state court, or state and nunicipal court is a
matter of sovereignty. He presuned in this case, the two
concepts which are different, are being nelded unless using the
term"jeopardy” differently than he was taught in | aw school .

CAPTAI N DUNBAR explained it is being used in the forner sense in
that there is no question that the National Guard has
sovereignty and the state doesn't, "that is to say we are the
sane sovereign." He stated Representative G uenberg is correct
t hat someone coul d be prosecuted by the federal governnent

REPRESENTATI VE GRUENBERG interjected that was not his question
and restated "are you a state agency in the prosecution here or
a federal agency."

CHAI R LEDOUX stressed that Captain Dunbar clearly stated that

they wll not prosecute for a court-martial where jeopardy has
not attached, so it is not necessary to determ ne whether the
guard is a federal agency or state agency. Theoretically, she

of fered, when assuming the National Guard is a federal agency
there could be two prosecutions.

2:33: 05 PM

REPRESENTATI VE TUCK noted the provost nmarshal's position was
created within the l|ast year. He is aware that civilian
investigations were jeopardized by the passing of information
back and forth between the Anchorage Police Departnment and by
commandi ng officers. He stressed he is troubled by the
collusion taking place with the provost marshal and civilian
court investigations due to past practices and the results. He
pointed to the bill he introduced to attenpt to separate that
because whether it is in the National Guard or any enployer,
when a sexual assault investigation takes place the enployer
should not be notified, unless they are part of the
investigation or the enployee foregoes that right. He remarked
that in this case the National Guard is the enployer of their
soldiers and airnmen and for the enployer to know about the
i nvestigation of witnesses puts the National Guard in an awkward
situation, which is true in civilian life. When revi ewi ng CSHB
126, the hope is that the provost narshal wll answer the
previous problems, but he said he is concerned it doesn't
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conpletely fix the problem due to collusion wth the
i nvestigations that take place with the National Guard being the

enpl oyer.

CHAI R LEDOUX noted that is really not a subject of this bill
but perhaps another bill that deals with the structural problens
with the National Guard.

2:35:42 PM

CAPTAIN DUNBAR related it is no secret that sexual assault in
the whole mlitary has struggled with including investigations.
He offered the National Guard has restricted reporting
structures in place to address this issue, including avenues
where potentially assaulted soldiers can access services with a
sexual assault response coordinator, wthout command being
i nf or med. He conveyed that the |anguage of the bill was taken
from the Louisiana Code [of MIlitary Justice] as their Nationa
Guard is unique in that the Judge Advocate has been prosecuting
cases, and inprisoning people for absent wthout |eave (AWIL)
for not showing up at drill or annual training. He said
Loui siana's provision is based upon the federal sexual assault
provision, Article 121, who took it to their state |level and
removed certain portions of the federal law. He advised that he
took the sane approach and renoved very serious offenses, such
as unclassified felonies in Alaska or Cass A felonies - such
as, sexual assault of a child, or a violent rape. Those offense
were renoved because the National Guard does not have the
conpetence or desire to prosecute as the specialized prosecutors
are within the civilian world. Which, he said, goes to
Representative Tuck's comments as to whether this should be kept
internal, and offered that with sexual assault of the child the
National Guard is not confortable keeping that internally, as it

shoul d be aggressively prosecuted by civilian authorities. He
pointed out that the National CGuard is capped at a sentence of
ten years in this bill, which is standard around the country.
2:39: 04 PM

REPRESENTATI VE GRUENBERG noted that approximtely 20 years ago,
the legislature took major steps to recognize victims rights
and it was put into the constitution. He asked whether victins
or their representatives were included in the drafting process,
what are the protections, and what participation does the victim
have in the process under CSHB 126.
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CAPTAIN DUNBAR advised that victinse or representatives of
victime are not on the Commanders Action G oup; however, he
spoke during a sexual response coordinator neeting and presented

this code. He said victinse were absolutely considered in this
drafting, and are represented within the investigations and
prelimnary hearings portion. A nost recent change to the

federal UCMJ was the introduction of a "rape shield law"
wherein a victim cannot be forced to testify in the prelimnary
hearing and be re-victimzed, and that |anguage is included in
the bill, he expl ai ned.

REPRESENTATI VE GRUENBERG described it as an inportant conponent
of Al aska crimnal |aw.

2:41:18 PM

CAPTAIN DUNBAR referred to [slide 5] and advised he worked with
the court systemto change the soldiers' right to appeal to the
crimnal court of appeals has now been changed to the Al aska
Suprene Court by the request of the court system and the right
to appeal has now been changed to appeal by petition. He said
anot her change includes the addition of a grand jury provision
for a potential felony charge, and adapted the state nodel code
to conform to Alaska constitutional |aw. He reiterated that
changes to the investigation section introduce protections for
victinms of sexual assault and generally victins.

2:43: 05 PM

REPRESENTATI VE GRUENBERG asked whether this code is bound by the
Al aska State Constitution

CAPTAI N DUNBAR responded it is absolutely bound by the Al aska
State Constitution. An oath is sworn to uphold the constitution

he was deliberate in conformng this bill to the state
constitution. He acknow edged that in the future portions of
this will be challenged by defense attorneys, and rarely cases

will end up in the United States Suprene Court.
2:44: 04 PM

REPRESENTATI VE GRUENBERG opined there is a constitutional right
within some cases such as, K & L D stributors, Inc. .
Mur kowski, 486 P.2d 351, 357 (Alaska 1971), that read "at | east
for constitutional issues, you have a constitutional right to
appeal to the Supreme Court."™ He nentioned that | anguage should
be in the bill in that regard because in Alaska there is a right
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of appeal in crimnal case to the court of appeals, and civil
cases to the Suprene Court. O herwise, he remarked, he is
concerned and asked whether this has been vetted through | egal
counsel to identify any potential state constitutional issues.

CAPTAI N DUNBAR responded that Legislative Legal and Research
Services has reviewed the bill and offered several nmenos which
he has attenpted to neet and address, although, in sonme cases
they disagree, and is also working with DOL. Wth regard to the
right to appeal, he noted that soldiers do have the right to
appeal to a Mlitary Appeals Conm ssion established by this
bill. He remarked they will have at |east one right in the sane
manner a crimnal defendant has a right to go to the court of
appeal s, and soldiers have an additional right to petition (not
right to appeal) to the Al aska Supreme Court under this bill

In noving forward, he comented, if Version | passes it wll
establish a functioning system of mlitary justice, although,
smal | anendnents could strengthen the bill w thout changing the
i nt ent as suggested by Chair LeDoux and Representative
G uenberg. He offered that he will continue to work with the
commttee in passing this  Dbill out of the House of

Representatives, Senate, and to the governor's desk by next
session as the National Guard currently lacks tools to inprove
good order and discipline.

2:48: 26 PM
CHAIR LEDOUX referred to Sec. 2, page 2, lines 5-7, which read:

(a) Menbers of the mlitia ordered into active
service for the state by order of the governor are not
liable civilly [OR CRIMNALLY] for any act done by
them in their official capacity while in this such
servi ce.

CHAIR LEDOUX posed a scenario of a person on National Guard
time, off the base hits soneone with a car and a DU, that they
can't be sued.

CAPTAIN DUNBAR deferred to Representative Guenberg, and said
this | anguage is fromthe Mirkowski adm nistration.

CHAIR LEDOUX pointed out that the language is before this
comm ttee right now and wants to know what it actually neans.

CAPTAIN DUNBAR opined that Legislative Legal and Research
Services included it to conformthe old law with the new | aw by
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removing "or crimnally" due to the new crimnal jurisdiction.
As for the tort law, he deferred to Representative G uenberg.

2:50:17 PM

REPRESENTATI VE = GRUENBERG  opi ned t hat Gover nor Mur kowsKki
introduced a "horrible"” bill where this provision was included
relating to a terrible situation where a National Guard airplane
crashed and everyone was killed. He offered there is a doctrine
in federal law that the Supreme Court applied to renove the
i mmuni zation of the state and these people were allowed to
recover. He said Governor Miurkowski's bill again inmunized the
state, and there was nothing Representative Guenberg could do
about it. He said he appreciates the |anguage being in the
bill, and will brief the comrittee at the appropriate tinme, as
"this is frankly sonething that should be repealed - the whole
thing."

CHAI R LEDOUX surmised there may be a difference as to whether
Nati onal Guard people can sue other National CGuard people, but
the person is a civilian and soneone from the National Guard ran
them over, she can't see any reason why a lawsuit could not be
brought forward.

REPRESENTATI VE GRUENBERG opi ned that the National Guardsnmen were
killed, but the |language in the bill is confusing.

CHAI R LEDOUX said she would flag the issue.

REPRESENTATI VE GRUENBERG commented he |likes the renpval of "or
crimnally,” but that is a small step.

2:52:49 PM

REPRESENTATI VE GRUENBERG referred to page 55, line 5, and stated
he would like the word to remain "Alaskan,” and described it as
a typographi cal error.

2:53:41 PM

CHAIR LEDOUX referred to Sec. 26.05.460(b)(c), page 13, lines
16- 30, which read:

(b) If a general court-martial, other than a
general court-martial conposed of only a mlitary
judge, is reduced below five nenbers, the trial may
not proceed unless the convening authority assigns new
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menbers sufficient in nunber to restore the court to
five nmenbers. The trial may proceed with the new
menbers present after the recorded evidence previously
i ntroduced before the nmenbers of the court has been
read to the court in the presence of the mlitary
j udge, the accused, and counsel for both sides.

(c) If a special court-martial, other than a
special court-martial conposed of only a mlitary
judge, is reduced below three nenbers, the trial may
not proceed unless the convening authority details new
menbers in sufficient nunber to restore the court to
t hree nenbers. The trial shall proceed with the new
menbers present as if no evidence had been introduced
previously at the trial, unless a verbatim record of
the evidence previously introduced before the nenbers
of the court or a witten stipulation of the evidence
is read to the court in the presence of the mlitary
j udge, the accused, and counsel for both sides.

CHAIR LEDOUX suggested following civilian court and offer
al ternat es. She pointed out that new nenbers cannot actually
get the "gist" of the trial by reading sonmething into evidence,
as there is no opportunity to watch a person and deci de whet her
they are being truthful.

CAPTAI N DUNBAR responded that this is one of the many provisions
taken "whol esale” from the state nodel code, and the guard is
open to alternates. He related that the preference is for a
| arger pool of people to be available due to renoving people for
cause, and, he agreed, the opportunity to sit in the room and
experience the trial fromthe beginning woul d be easier for them
to step in as an alternate.

2:56: 11 PM

CHAIR LEDOUX expressed it would not only be easier for the
person but she can't imagine a fair trial wthout a person
sitting throughout the testinony and trial. Chair LeDoux then
referred to Sec. 26.05.460, page 13, beginning line 31, which
read:

(d) If the mlitary judge of a court-nartial
conposed of only a mlitary judge is unable to proceed
with a trial because of a challenge or for other good
cause, the senior force judge advocate shall detail a
new mlitary judge. The trial shall proceed as if no
evidence had previously been introduced, wunless a
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verbatim record of the evidence previously introduced
or a witten stipulation of the evidence is read in
court in the presence of the new mlitary judge, the
accused, and counsel for both sides.

CHAI R LEDOUX stress that judges being changed in m d-stream and
then introduce a record as opposed to ... she said she just
cannot see how that can work.

2:56:48 PM

CAPTAIN DUNBAR replied he is not famliar with how it works
within civilian courts, and asked whether there are always two
judges at every trial.

CHAI R LEDOUX answered that she does not know the answer to that
question, but probably it is a mstrial.

REPRESENTATI VE GRUENBERG opi ned it may be |argely discretionary.

CAPTAI N DUNBAR proffered that there will be a challenge to find
enough trained mlitary judges as this is a small population

state. Wth regard to the Mlitary Appeals Conm ssion, he
reiterated, the idea of alternates there will be a challenge in
recruiting and training enough people to serve in those roles.
He offered doubt that there will be alternate mlitary judges

observing trials.

CHAIR LEDOUX interjected that she was not suggesting alternate
j udges, and not having ever practiced crimnal |aw does not know
what happens should the judge have a heart attack during a
trial.

2:58: 29 PM

REPRESENTATI VE CLAMAN responded he does not know the answer of a
heart attack, but he has had judges take ill, wusually in the
m dst of jury deliberations, and another judge handles the jury
del i berati ons. He opined the ability to bring in another judge
to finish the trial without starting over would depend upon the

timng and circunstances. Wereas, he opined, wthin a
conplicated trial it is less likely it would use a substitute
judge, and the trial would start over. He does not believe

there is a standard rul e.
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CAPTAI N DUNBAR, in response to Chair LeDoux, responded that the
judges do not also act as jurors. In this case, the jury is
that panel so it is structured differently.

REPRESENTATI VE GRUENBERG opined there is a civil rule covering
substitution of judges.

2:59: 36 PM

CHAI R LEDOUX referred to Sec. 26.05.485(e), page 20, lines 1-5,
whi ch read:

(e) If charges or specifications are dism ssed as
defective or insufficient for any cause, and the
period prescribed by the applicable statute of
l[imtations has expired or will expire within 180 days
after the date of dismssal of +the charges and
specifications, trial and puni shnent under new charges
and specifications are not barred by the statute of
limtations if the new charges and specifications

CHAI R LEDOUX pointed to it being a huge | oophole, in that if the
case is falling apart, it is dismssed in order to have a whol e
new statute of limtations.

CAPTAIN DUNBAR replied that the question is who is doing the
dismssal and if it is command then it could be seen as a
| oophole, if instead it is the |legal advisor or mlitary judge's
deci sion then perhaps it is not such a | oophol e.

3:01: 27 PM

REPRESENTATI VE GRUENBERG opi ned that when within the mdst of an
enpaneled jury crimnal trial, and the case is dismssed then
jeopardy is attached and prosecution is barred by double
j eopar dy.

CHAIR LEDOUX reiterated that the commttee is flagging issues
now.

3:02: 00 PM
CHAIR LEDOUX referred to Sec. 26.05.498, Defense of insanity,

and asked whether there is something in Alaska |aw that reads
"guilty but insane."
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REPRESENTATI VE CLAMAN said technically it is *"guilty but
mentally ill." In the olden days, wth English common |aw,
there are two different standards for guilty by reason of
insanity: the accused does not know the nmeaning and quality of
their conduct; and the accused understands the neaning of the
quality of their conduct but cannot control thenselves, he
expl ai ned. He continued that "guilty but nentally ill" is when
the accused knows what they are doing but cannot stop
t hemsel ves; and guilty by reason of insanity is when the accused
does not know what they are doing. For exanple, if the accused
believes they are killing a turnip and the turnip is in fact a
person, it is "not guilty by reason of insanity."

CHAI R LEDQUX of fered “t he McNaughton rules.”

REPRESENTATI VE CLAMAN said correct, and there are two phases of
McNaught on.

CHAIR LEDOUX said it is sonething the commttee may want to
consider whether or not it wants to include the |anguage of
"guilty but nentally ill."

3:03: 25 PM
REPRESENTATI VE GRUENBERG suggested reading Chase v. State
wherein a secretary instead of having ... a person does not know
the nature and quality of their actions or does not know the
difference between right and wong - "they nade you have to
prove them both, it was a typographical error and the court
upheld it."
3:03:47 PM

CHAIR LEDOUX referred to Sec. 26.05.5009d0, page 23, lines 23-
30, which read:

(dy If, at the end of a period of conmmtnent
under (b) and (c) of this section, it is determ ned
that the accused's nental condition has not inproved
so as to pernmt the trial to proceed, the charges

shall be dismssed wthout prejudice, and continued
comm tnment  proceedi ngs shall be governed by the
provisions relating to civil commtnent wunder AS
47.30.700 - 47.30.915. If the accused remains

i nconpetent for five years after the charges have been
di sm ssed under this subsection, the accused may not
be charged again for an offense under this chapter
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arising out of the facts alleged in the original
char ges.

CHAI R LEDOUX asked whether that is the sane as in crimnal |aw

REPRESENTATI VE CLAMAN opined that the general theory is that
wi th someone | acking capacity "you keep sending them back to the
mental hospital” and check every six-twelve nonths to determ ne
whet her they've gotten better."

CHAI R LEDQUX suggested the conmttee may want to consider this
i ssue.

3:04: 50 PM

CHAI R LEDOUX referred to Sec. 26.05.053(b), page 24, lines 23-
30, which read:

(b) The mlitary judge shall rule on al
guestions of law and all interlocutory questions
arising during the proceedings. A ruling made by the
mlitary judge on a question of law or an
interlocutory question, other than the factual issue
of nmental responsibility of the accused, is final and

constitutes the ruling of the court. However, the
mlitary judge my change the ruling at any tine
during the trial. Unless the ruling is final, if a

menber objects to a ruling, the court shall be cleared
and closed, and the question shall be decided by a
voice vote and provided in AS 26.05.505, beginning
with the junior in rank.

CHAI R LEDOUX requested clarification as to whether the mlitary
judge can nmake a ruling, and then the panel can overrule the
ruling of the judge.

CAPTAIN DUNBAR responded this issue should be flagged and
di scussed at a | ater date.

3:06:10 PM

CHAIR LEDOUX referred to Sec. 26.05.513, page 26, lines 23-26,
whi ch read:

(a) ... A sentence of inprisonnent inposed under
this chapter may not exceed 10 years. An of fense
under this chapter for which a sentence of confinenent
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for a term of nore than one year is authorized as a
fel ony offense. Except for convictions by a sumary
court-martial and except as otherwise specifically
provided in the code of mlitary justice, all other
offense wunder this chapter are m sdeneanors. A
conviction by a summary court-martial is a violation.

CHAIR LEDOUX stated it is not clear in this bill, where they
have authorized confinenent for nore than one year, which would
require reviewing the Code of Mlitary Conduct.

CHAI R LEDOUX restated her question and said she was trying to
determne the definition of msdeneanors because "an offense

under this chapter ... we're looking at 25.05.513, a sentence of
i mprisonment inposed under this chapter may not exceed ten
years. An offense under this chapter for which a sentence of

confinenent for a term of nore than one year is authorized as a

felony," but there is nothing in this bill describing the |ength
of confinenent. She expressed concern that nothing is stated
within this bill, and advised the commttee that before

sonmething is passed out, a felony and a m sdenmeanor nust be
defi ned.

3:07:50 PM

CAPTAI N DUNBAR expl ained that the bill caps the nunber of years
at 10 years as the nmaximum authorized, and due to subsection
(b), which may be anended, there is a charge that will be capped
either at 10 years or at the federal cap. He stated that within
the bill's system and the federal and state systens there are no
m ni mum sentences, only maxi mum sent ences. He offered that, in
sonme cases, Wwhether it is a msdeneanor or felony depends upon
the nature of the offense. For exanple, he pointed out, wth
assault of a superior officer, or disrespect to a superior
officer, the charges are not broken out in Al aska |aw such as,
Class C or Cass B, and different charges. | nstead, he
remarked, there is the overall charge, and if command charges up
to the federal maxi num sentence the charge is equivalent to a
fel ony char ge.

CHAI R LEDOUX interjected that it specifically read specifically:
"An offense under this <chapter for which a sentence of
confinement for a term of nore than one year is authorized is a
felony offense.” She opined that it doesn't matter what
sentence soneone is given, it's how nuch they are authori zed.

3:09:43 PM
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CAPTAIN DUNBAR noted that the confusion is wth the word
"aut horized," as the intent is not what is authorized by the
statute, it is what is authorized to the panel by the conmander

maki ng the charge. He reiterated it is not what a person is
sentenced to, the <charge wll determne whether it 1is a
m sdeneanor or felony. For exanple, he said, "we're going to

present you with this charge, and we're saying we're going to
try to get a dishonorable discharge and two years in prison."”

CHAI R LEDOUX surm sed that when soneone is charged, they are
told how much tine that the National Guard is trying to put them
in prison, instead of charging them with the actual crinme, and
after their conviction inposing a sentence.

CAPTAI N DUNBAR advised he believes that is the case, but wll
get back to the commttee.

CHAI R LEDQUX expressed that she is unconfortable with the idea
of not setting forth sentences.

CAPTAI N DUNBAR responded that no other state |ays out sentences
for every offense in their code, and he wll return with a
det ai |l ed answer.

CHAI R LEDOUX replied that Al askans don't care how they do it on
the outside, and wants to determ ne whether it nakes sense to do
it that way, or to address each specific crime with a sentence.

3:11: 30 PM

REPRESENTATI VE CLAMAN explained that wthin the context of
Alaska crimnal law, the maxinmum sentence is what defines
sonething as a felony or msdeneanor, and it is not a function.
In fact, in dealing with the Sentencing Conm ssion nany people
are charged with felonies that mght have a five-ten year
maxi mum sentence or an unlimted sentence. He stated that the

guestion of what a person may be sentenced to may often be,
especially in the lower grade felonies, much less than a year
and are still charged with a felony based on the naxi num He
said this provision is basically saying anything in which
that the maxi num sentence is 10 years. Those are all felonies
except if it specifically said the maxi mum sentence is a year.

CHAI R LEDOUX corrected Representative Claman in that it is |less
than a year.
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REPRESENTATI VE CLAMAN agreed and said "or a year, or less than a
year."

3:12: 41 PM

CHAIR LEDOUX referred to Sec. 26.05.588, page 38, lines 5-10
whi ch read:

A comm ssioned officer of the mlitia who uses
contenptuous words against the President or Vice-
President of the United States, the United States
Congress, the United States Secretary of Defense, the
United States Secretary of Honeland Security, the
secretary of a mlitary departnent of the United
States, or the governor or legislature of this state
shal | be punished as a court-martial may direct.

CHAI R LEDOUX pointed out that the list of people includes the
governor of the state and the legislature, and noted that the
bill defines a person as being a soldier 24/7, as well as
volunteers making up the state defense force. She posed a
scenario of sonmeone witing on their Facebook page that the
legislature is a bunch of vyahoos for spending $91,000 in
attending a conference, and asked whether that wll subject the
person to a court-nmartial .

CAPTAI N DUNBAR replied there is precedence, arising often on the
federal side such as, during President Bill dinton, President
George Bush, and President Barack Gobanma's admnistrations.
There are standards, not just that they were yahoos in attending
a conference as, he opined, it would not hit the threshold for
cont enpt uous, which is nore severe. He noted that the |anguage
refers to commissioned officers, which does not apply to
enlisted people in the force.

CHAIR LEDOUX interjected that it would apply to the officer
vol unt eers.

3:14: 35 PM

CAPTAI N DUNBAR agreed, and offered another precedence in that if
contenptuous |anguage is used in a private conversation, there
woul d be evidentiary concerns, and the |anguage typically would
not qualify. He said it refers to very strong comments in a
public forum

CHAI R LEDOQUX argued that is Facebook.
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CAPTAIN DUNBAR offered that Facebook is probably where these
cases wll arise, and where they been arising in other states on
the federal |evel. He related that a comm ssioned officer is
free to disagree passionately with the governor or |egislature
on certain issues, but cannot use contenptuous words. He
stressed that the officer is held to the standard of being an
of ficer and a gentl eman.

CHAI R LEDOUX asked the definition of contenptuous words.

CAPTAIN DUNBAR remarked that he does not have the standard of
cont enpt uous words, and doubts that "the legislature is a bunch
of yahoos" is included.

3:15: 59 PM

CHAIR LEDOQUX referred to Sec. 26.05.599, page 40, lines 8-10
whi ch read:

A nmenber of the mlitia is guilty of m sbehavior
before the eneny if the nmenber is before or in the
presence of the eneny, or is facing a threat as
described in AS 26.05.070 and

CHAIR LEDOUX asked whether these people have already been
federalized.

CAPTAI N DUNBAR answered yes, in npbst cases. He described | ong
di scussions within the Commanders Action Goup about this, and
other simlar provisions, dealing with situations wherein the
vast majority of cases a person is fully federalized. He
expl ained the person is under Title 10, and subject to a federal
UCMJ, not the ACMI. He related that Sgt. Bowe Bergdahl is
charged with the rare charge of m sbehavior before the eneny.
He said the Commanders Action Goup intentionally changed these
provisions so they would be nore applicable to the real world

whereby "we" would not necessarily be fully federalized. He
pointed to line 10, "or is facing a threat as described in AS
26.05.070," refers to already existing state I|aw regarding
natural disasters, riots, and gang viol ence. In that regard

the Commanders Action Goup attenpted to slightly expand this
provi sion and others, so it would be applicable in circunstances
where "we" are not fully federalized.

3:18: 23 PM
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CHAI R LEDOUX referred to Sec. 26.05.609, page 42, lines 17-21,
whi ch read:

A nmenber of the mlitia who, while on active
duty, wlfully or recklessly wastes, spoils, or
otherwise wlfully and wongly destroys or damages any
property other than mlitary property of the United
States or of any state, shall be punished as a court-
martial may direct.

CHAIR LEDOUX referred to "while on active duty" and asked
whet her that neans they are federalized.

CAPTAI N DUNBAR responded that was | anguage taken from the state
nodel code which nmeans it cannot refer to being federalized, it
is state active duty, and Title 32.

3:18: 53 PM

REPRESENTATI VE GRUENBERG referred to Sec. 26.05.610, page 42,
| i nes 22-25, which read:

A nmenber of the mlitia who wilfully, wongfully,
or with gross negligence hazards or suffers to be
hazarded a vessel of the arnmed forces of the United
States or the mlitia of the state shall suffer the
puni shment as a court-martial may direct.

REPRESENTATI VE GRUENBERG suggested anending the |anguage to
include vehicle or airplane, as there is not a naval Nationa
Guar d.

CAPTAI N DUNBAR offered that there is a naval mlitia authorized
by statute, but it is not currently active.

REPRESENTATI VE GRUENBERG related that it is nore likely a
service nenber would hazard a jeep as opposed to a vessel.

3:19: 35 PM

CHAI R LEDOUX referred to Sec. 26.05.614, page 44, lines 15-17,
whi ch read:

(b) I'n this section, "controlled substance" neans

(1) opium heroin, cocaine, anphetam ne

| ysergic acid di et hyl am de, met hanphet am ne,
phencyclidi ne, barbituric acid, and marijuana;
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CHAIR LEDOUX pointed to a provision within Alaska Statute and
said that, "Nothw thstanding any other section of the |aw that
possession of |ess than one ounce of marijuana is not a crine.”
She assuned from the enployer's viewpoint it can dictate whether
or not people partake of drugs, which would be the National
GQuard's nonjudicial punishment or admnistrative separation.
She questioned how soneone can be court-martialed and subject to
i nprisonnment for doing sonething which is now |l egal under state
I aw.

REPRESENTATI VE LYNN offered that state law is one thing, and
Nat i onal Guard regul ation is another.

CHAI R LEDOUX argued that the National Guard is a quasi-state,
quasi -federal entity, and the bill is under 24/7.

REPRESENTATI VE CGRUENBERG posed a scenario of a person snoking
marijuana in Col orado, and asked whether the National Guard can
court-martial .

3:21: 57 PM

CAPTAIN DUNBAR referenced Representative Guenberg's earlier
poi nt regardi ng whether the Al aska National Guard can reach out
to other states when not on orders. He expl ai ned that conmmand
believes certain behaviors are inconpatible with the National
Guard service, although it is a right given to other Al askans.
A person cannot use marijuana and serve in the National Guard,
which is nobre an admnistrative issue, than a court-martial
i ssue.

3:22:33 PM

CHAIR LEDOUX referred to Sec. 26.05.617, page 45, lines 4-6,
whi ch read:

A nmenber of the mlitia who uses provoking or
reproachabl e words or gestures toward another nenber
of the mlitia shall be punished as a court-marti al
may direct.

CHAI R LEDOUX asked the definition of "provoking or reproachable

words or gestures toward another nenber of the mlitia," and
noted this is not just the officer corps.
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CAPTAIN DUNBAR said he wll provide the comrittee with the
definition, and noted it is a standard mlitary offense within
the state and federal nodel codes.

3:23:49 PM

CHAI R LEDOUX referred to Sec. 26.05.622(c), page 49, lines 5-7,
whi ch read:

(c) A nenber of the mlitia who intentionally
exposes, in an indecent manner, the genitalia, anus,
buttocks, or fenmale areola or nipple is guilty of
i ndecent exposure and shall be punished as a court-
mar shal may direct.

CHAIR LEDOUX referred to the nude beaches in Hawaii, and asked
whether a nenber of the mlitia is subject to a court-nartial
when attendi ng a nude beach in Hawaii .

CAPTAIN DUNBAR advised he does not have a good answer, but
opined it would go to the term "i ndecent manner," although, when
attending a nude beach the person is, in theory, not being
i ndecent . He expressed his confidence that a good Judge
Advocate could prevent that soldier from being successfully
court-marti al ed.

REPRESENTATI VE LYNN asked whether it is indecent exposure when
in the shower.

3:25: 25 PM
CHAIR LEDOUX referred to Sec. 26.05.633, page 52, lines 9-11,
whi ch read:

A conmmi ssioned officer, cadet candi dat e, or

m dshi pman of the mlitia who is convicted of conduct
unbecom ng an officer shall be punished as a court-
martial may direct.

CHAIR LEDOUX expressed that conduct wunbecoming an officer
| anguage is too nebulous to allow a prison sentence. She asked,
whil e wunderstanding certain things nore unacceptable in the
mlitary, whether it includes adultery or fooling around. She
expressed she does not have a problem wth admnistrative
separation, or nonjudicial punishment, but when actually putting
soneone in jail specifics nust be set out as to what the person
cannot do.
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3:26: 38 PM

CHAI R LEDOUX then referred to Sec. 26.05.634(c), page 52, |lines
21-22, which read:

(c) A court-martial nay not inpose a sentence of
confinement under (a) or (b) of this section.

CHAI R LEDOUX pointed out that Section 26.05.634(c) should be
applicable to Sec. 26.05.633, also.

CAPTAIN DUNBAR answered that he wll discuss that issue wth
command, and in the exanple "adultery - that kind of thing," it
is true it should not result in a period of confinenment as those
cases would generally be prosecuted under the general article,
where the protection is include. He pointed to the recent
scandal and behavior with the high school students, and if
"they" had been officers is the type of behavior that my be
pr osecut ed. In that case, he said, under civilian |aw sexual
assault was not conmitted if "they" were have consensual sex
with a high school student, and they were of age. He expl ai ned
"they" wviolated prohibition on recruiters having sex wth
recruits, and engaging in behavior command woul d consi der beyond
the pale ...

CHAIR LEDOUX interjected that there are not things that should
be covered, rather that it nust be set out before putting

sonmeone in jail. In the event the National Guard wants to
include adultery, having sex wth high school students, or
whatever, put it into the statute. Possibly farther down the

road the National Guard may realize an offense that should be
covered by a statute, and anend that statute, she rel ated.

3:29: 04 PM

REPRESENTATI VE GRUENBERG asked whether the National Guard has
ever had warrant officers.

CAPTAI N DUNBAR r esponded yes, on the Armnmy National Guard side.

REPRESENTATI VE GRUENBERG suggested including warrant officers
within the definition in Sec. 26.05.633.

CAPTAIN DUNBAR opined that the issue was discussed within the

Commanders Action Goup, but does not recall the exact thought
process other than it was not inserted.
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CHAI R LEDOUX opened public testinmony and advised there will be
anot her hearing prior to the beginning of the second session.

3:31:33 PM

PETER SAVAGE, Lieutenant Col onel, Alaska National Guard, (Arnmny,
ret.), described the bill as a good boilerplate, and pointed to
the need for a soldier or officer code of conduct. He said his

suggestion relates across a broad ganut of issues of the past,
such as: how boards are run; nepotism problens continuing to
today; and the appeal process of issues within the structure of
the National Guard, which should be clarified. There have been
nepoti sm problens in the past and, he stated, nepotism continues
to occur with the senior |eadership, and needs to be nipped.
| ssues relating to the National Guard have been brought forward
by other people, but in specifically addressing the code of
conduct of senior officials is paramount in how they conduct
t henselves in the future, he stressed

REPRESENTATI VE GRUENBERG asked whether the onbudsnman has any
jurisdiction in this area.

MR. SAVAGE responded "Not to ny know edge."
REPRESENTATI VE GRUENBERG suggested revi ewi ng that issue.
3:33: 54 PM

CHAI R LEDOUX asked the issues M. Savage would address in a code
of conduct.

MR. SAVACE answered there are a nunber of procedural issues and
actual events that require review in terns of the force
structure itself. He offered the follow ng issues: nepotism or
his term "dual spousal affiliation,” when senior |eaders have a
famly menber wthin the organization that can influence or
"cherry pick"” senior officers to do their bidding; and issues
with pronotion boards and how they are conducted in ternms of
officer evaluations and the issue of evaluation not being
performed on a tinmely basis when they are required by federal
statute "just prior to boards, federal boards, and pronotion

boards, and selection and retention boards."” He related that
these issues are critical in not performng an officer's
evaluation as "... it allow that a federal board to cone in and

see that there is no evaluation done and that autonmatically is a
flag for anybody getting pronoted, or seeking a position of
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hi gher authority, or it can even affect an officer's ability to
go to school."” He stressed the inportance of officer
eval uations being conpleted on tine and correctly, as sonetines
they are not. He explained that sonetines the board officer
evaluation ... "the senior raters and the raters ... there used
to be a published ... published criteria required that these
rating chains were above board, sonetines they are not, but they
need to be."

3:36: 01 PM

MR. SAVAGE continued that other issues relate to turnover
especially anong senior |eadership in that consideration should
be taken in limting the amount of tine senior |eaders stay in
position, sonetimes they conme in as "06" and have 10 years left.
We cannot allow sonme of these people to have 10 years in an
organi zation that may not be conpetent, or my not allow
subordinates to conme up through the chain of command because

they do not want to |eave. He offered concern wth regard to
seni or | eaders (06 and above) need to | eave after three years of
service of being in the full force. | ssues with E9s, which are

sergeant mpjors need to leave after three years at the senior
| evel and allow others to advance in the organi zation, he said

O her issues must be addressed in a long term code of conduct
and policy issues on how the guard is run. He said, "I don't
know if people knew the total issue with the appointnment of the
new tag, and the connection of the full tinme individual that was
also a nmenber of the guard, at the tinme that was done it was
also a married individual ... you know ... to the current tag."
He described these as |long term systemc problens to be
addressed in a code of conduct, basically it is a |eadership
i ssue that needs to be addressed in witing.

3:38: 23 PM

REPRESENTATI VE KELLER asked whether the National Guard has a
code of conduct in other states.

MR. SAVAGE answered that the National Guard Bureau generally
stays out of issues and hands out noney, rather than dealing
with legal issues it leaves it to the Alaska |egislature and
gover nor. He pointed out that the governor is comuander-in-
chief wthin a peacetine environment wuntil the state 1is
federalized, and it becones the President of the United States.

3:39: 05 PM
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CHAI R LEDOQUX rem nded the commttee she put this bill forth as
chair of the House Judiciary Standing Conmittee and believes it
is a good bill.

MR. SAVAGE stated it is a boilerplate and a good place to start.

CHAI R LEDOUX continued that she does not want this bill to pass
with everyone believing that all of the problens of the National
Guard are solved. She advised her intention is to speak further
with M. Savage, and anyone willing to speak with her about the
issues in an attenpt to create a bill addressing the systemc
probl em seen previously in the National Guard.

3:40: 55 PM

REPRESENTATI VE GRUENBERG referred to Sec. 26.05.634(a), page 52,
[ines 12-16, which read:

(a) Although not specifically nentioned in this
chapter, all disorders and acts that prejudice good
order and discipline in the mlitia of the state and
all conduct of a nature to bring discredit on the
mlitia of the state shall be considered by a court-
martial and punished at the discretion of a mlitary
court.

REPRESENTATI VE GRUENBERG opined the phrases are "phrases of
art."

CAPTAI N DUNBAR agreed and said they are well defined |egal terns
with a long history in the mlitary.

REPRESENTATI VE GRUENBERG offered that it, and Sec. 26.05.633,
can lead to discretion with the charging authority. He pointed
out that many nenbers of the committee are | awers who do often
see "loose" language in the law, as it 1is wunconstitutional,
vague and standard-less, and would be struck down as a violation
of substantive due process.

CAPTAIN DUNBAR pushed back on the notion that it is
constitutionally or unconstitutionally vague for the reasons of
Representative Guenberg's comments. He added that if the
| anguage was in another crimnal statute it probably would be,
except it is in the mlitary statute with a specific mlitary

meani ng. He referred to the provision added by Chair LeDoux
wherein there is no sentence of confinenent, also helps to
all eviate those concerns. He explained the general article is
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within the state nodel code, and every other state's version of
its state codes.

REPRESENTATI VE GRUENBERG argued that this deals w th punishnment
as a discretion of a mlitary court and court-martial
therefore, it is a court-martial wunless there is |anguage
stating a person cannot be confi ned.

CAPTAI N DUNBAR of fered that (c) was added by Chair LeDoux.

REPRESENTATI VE GRUENBERG rel ated that the legislature is dealing
with this bill which is different from dealing with the court,
and | awyers generally judge standards by courts. He said in
this case the legislature's standard is not necessarily simlar
to the court's standard.

3:45: 00 PM

CHAIR LEDOUX referred to Sec. 26.05.900, page 53, |ines 20-21,
whi ch read:

(9) "day" neans calendar day and is not
synonynmous with the term"unit training assenbly";

CHAI R LEDOQUX questioned whether this may be a typographical
error.

CAPTAI N DUNBAR explained it is not a typographical error, in
that a unit training assenbly is how the National Guard measures
"days for pay" in the mlitary. For exanple, he said, a typica
drill weekend is two calendar days, but is actually typically
four unit training assenblies.

CHAI R LEDOQUX announced the bill wll be held in conmttee, and
noted the conmttee is looking forward to putting together
"sonething else" dealing with the other problens within the
Nat i onal Guard.

3:47:01 PM

ADJ OQURNNMENT

There being no further business before the commttee, the House
Judiciary Standing Conmittee neeting was adjourned at 3:47 p.m
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