ALASKA STATE LEG SLATURE
HOUSE JUDI Cl ARY STANDI NG COWM TTEE
April 14, 2015
1: 06 p.m

VEMBERS PRESENT

Representative Gabrielle LeDoux, Chair
Representative Ws Keller, Vice Chair
Representati ve Bob Lynn
Representative Matt C aman
Representati ve Max G uenberg

VEMBERS ABSENT

Represent ati ve Neal Foster
Representative Charisse MIlett
Representative Kurt O son (alternate)

COWM TTEE CALENDAR

SENATE BILL NO 5
"An Act relating to loss of inconme and valuing property for
orders of restitution.”

- MOVED SB 5 OQUT OF COW TTEE
HOUSE BI LL NO. 126

"An Act relating to the admnistration of mlitary justice;
relating to the adoption of a code of military justice by the

adjutant general; relating to the authority of the adjutant
general ; relating to appeals of convictions and sentences of
courts-martial; establishing the Mlitary Appeals Conmm ssion;

relating to the detention and incarceration of nenbers of the
mlitia;, relating to the jurisdiction of the court of appeals;
relating to involuntary commtnment for evaluation or treatnent
of a nmental disease or defect before court-martial proceedings;
and providing for an effective date.”

- HEARD & HELD
PREVI QUS COW TTEE ACTI ON
BILL: SB 5

SHORT TI TLE: RESTI TUTI O\t  PROPERTY AND | NCOMVE LOSS
SPONSOR(s): SENATOR(s) M CCl CHE

HOUSE JUD COW TTEE -1- April 14, 2015



01/ 21/ 15
01/ 21/ 15
01/ 21/ 15
02/ 19/ 15
02/ 19/ 15
02/ 19/ 15
02/ 20/ 15
02/ 20/ 15

02/ 20/ 15
03/ 02/ 15
03/ 02/ 15
03/ 02/ 15
03/ 09/ 15
03/ 09/ 15
03/ 09/ 15
03/ 11/ 15
03/ 11/ 15

03/ 11/ 15
03/ 17/ 15
03/ 17/ 15
03/ 17/ 15
03/ 18/ 15
03/ 18/ 15

03/ 18/ 15
03/ 25/ 15
03/ 25/ 15
03/ 27/ 15
03/ 27/ 15
04/ 14/ 15

BILL: HB 126

(S)
(S)
(S)
(S)
(S)
(S)
(S)
(S)

(S)

PREFI LE RELEASED 1/9/ 15

READ THE FI RST Tl ME - REFERRALS

L&C, JUD

L&C AT 1:30 PM BELTZ 105 ( TSBI dg)

Moved SB 5 Qut of Conmmttee

M NUTE( L&C)

L&C RPT 5DP

DP. COSTELLO, STEVENS, d ESSEL, MEYER,
ELLI S

FI N REFERRAL ADDED AFTER JUD

JUD AT 1: 00 PM BUTROVI CH 205

Heard & Hel d

M NUTE( JUD)

JUD AT 1: 30 PM BUTROVI CH 205

Moved SB 5 Qut of Conmttee

M NUTE( JUD)

JUD RPT 4DP 1NR
DP: MCGUI RE,
COGHI LL

NR: W ELECHOWSKI
FIN AT 1: 30 PM SENATE FI NANCE 532
Moved SB 5 Qut of Committee

M NUTE( FI N)

FIN RPT 4DP 2NR
DP: MACKI NNON
DUNLEAVY

NR: HOFFMAN, OLSON
TRANSM TTED TO (H)
VERSION: SB 5
READ THE FI RST Tl ME - REFERRALS
JUD

JUD AT 1:00 PM CAPI TCL 120

COSTELLOG, M CCl CHE,

M CCl CHE, Bl SHOP,

SHORT TI TLE: CODE OF M LI TARY JUSTI CE; APPEALS

SPONSOR( s) :

02/ 25/ 15
02/ 25/ 15
03/ 24/ 15
03/ 24/ 15
03/ 26/ 15
03/ 26/ 15
03/ 26/ 15
03/ 31/ 15

HOUSE JUD COW TTEE

JUDI Cl ARY

B e

READ THE FI RST Tl ME - REFERRALS
MV, JUD

M.V AT 1: 00 PM CAPI TOL 120

-- MEETI NG CANCELED - -

M.V AT 1: 00 PM CAPI TOL 120
Heard & Hel d

M NUTE( MLV)

M.V AT 1: 00 PM CAPI TOL 120

- 2- April 14, 2015



03/ 31/ 15 (H) Moved CSHB 126(M.V) Qut of Committee
03/ 31/ 15 (H) M NUTE( MLV)

04/ 01/ 15 (H M.V RPT CS(M.V) NT 3DP 4AM

04/ 01/ 15 (H) DP: LYNN, LEDOUX, HERRON

04/ 01/ 15 (H AM TUCK, GRUENBERG COLVER HUGHES
04/ 14/ 15 (H JUD AT 1:00 PM CAPI TOL 120

W TNESS REG STER

SENATOR PETER M CCI CHE

Al aska State Legislature

Juneau, Al aska

PCSI TI ON  STATEMENT: Presented SB 5 as prinme sponsor, and
answer ed questi ons.

CHUCK KOPP, St aff

Senator Peter M cciche

Al aska State Legislature

Juneau, Al aska

PCSI TI ON  STATEMENT: During the hearing on SB 5, offered a
sectional analysis and answered questi ons.

CHRI S NETTLES, President

GeoTek Al aska, Inc.

Anchor age, Al aska

POSI TI ON STATEMENT: During the hearing on SB 5, offered the
support of the National Federation of Independent Business and
GeoTek Al aska in strengthening restitution | aws.

NANCY MEADE, General Counse

Adm ni strative Staff

Al aska Court System

Anchor age, Al aska

PCSI TI ON  STATEMENT: During the hearing on SB 5, answered
guesti ons.

STACI SHROEDER

Assi stant Attorney General

Crimnal Section

Departnent of Law

Juneau, Al aska

PCSI TI ON  STATEMENT: During the hearing on SB 5, answered
guesti ons.

THOVAS BROMN, St af f

Representative Gabriell e LeDoux
Al aska State Legislature

HOUSE JUD COW TTEE - 3- April 14, 2015



Juneau, Al aska

POSI TI ON STATEMENT:  Presented and answered questions during the
hearing on HB 126, on behalf of the House Judiciary Standing
Comm ttee, prinme sponsor.

LI EUTENANT FOREST DUNBAR, First Lieutenant

Judge Advocate O ficer

Al aska Arny National CGuard

Joi nt Base El nendorf-R chardson, Al aska

PCSI TI ON STATEMENT: During the hearing on HB 126, offered
testi nony and answered questions.

BOB DOEHL, Deputy Conmi ssioner

Comm ssioner's Ofice

Departnment of Mlitary and Veterans Affairs (DWA)

Joi nt Base El nendorf-Ri chardson, Al aska

PCSI TI ON STATEMENT: During the hearing on HB 126, answered

ACTI ON NARRATI VE

1:06: 21 PM

CHAIR GABRIELLE LEDOUX called the House Judiciary Standing
Commttee neeting to order at 1:06 p.m Represent ati ves
Keller, Lynn, O aman, Guenberg, and LeDoux were present at the

call to order.

SB  5- RESTI TUTI ON:  PROPERTY AND | NCOVE LOSS

1: 07: 07 PM

SENATOR PETER M CCICHE, Alaska State Legislature, said SB 5
strengthens Al aska restitution laws, assists in restoring crinme
victimse to a pre-offense condition, and protects the property
interests of all Alaskans. According to the 2013 Departnent of
Public Safety Annual Report, Al askans suffered over $23 mllion
in loss due to property crinmes, which is up nore than 12 percent
since 2011. A fundanental conponent of Alaska court ordered
restorative justice is making crinme victins whole. He explained
that SB 5 addresses a |anguage inconsistency in statutes
speaking to restitution as a provision of sentencing, and the
statutes have a provision of probation resulting in persons and
busi nesses affected by crinme receiving conpensation [only] for
loss and victim restitution orders. He noted that SB 5
reconciles this inconsistency under a provision of sentencing
adding a public policy consideration calling for offenders to
conpensate victins for damages and injury, including |oss of
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i ncone. The bill defines loss of incone as a total |oss of
income a business or person nmay |ose due to not having stolen
property available for the period of tinme it takes to replace
that property, he stated. The new | anguage directs courts,
while making determnations of l|loss for restitution, to value
property as the market value of the property at the tinme and
place of the crine, or a reasonable tinme after the crine. The
bill anends, as a condition of probation, establishing the sane
standard as in AS 12.55.045, and restitution as a condition of
sent enci ng.

1:09:12 PM

SENATOR M CCICHE pointed out that current inconsistency in
Al aska's restitution laws contributed to a recent Al aska
Appel late Court decision that is problematic to Al askan and
their property interests. The 9th Grcuit Court of Appeals
found in Lori S. Wlsh v. State of Alaska, No. A-11197 (2013),
that restitution orders, as a condition of sentencing or
probation, would be restricted to actual damges or |o0ss
suffered by the wvictim In that regard, there 1is no
consideration of the market value of the property or |oss of
inconme to the crinme victim He offered that within his district
there have been a rash of drug related crinmes where folks are
| ooking for noney for additional drugs. Wthin his district, he
described, there is a small water well drilling conpany and sone
folks broke in one night and literally trashed that vehicle for
all of the copper on board, the welding l|leads, and all the
Wi ring harnesses. He comented that the conpany was out of
busi ness for weeks and it was wthin the portion of the season
wi th the highest amobunt of activity. The way the |aw stands, he
expl ained, the court is [not] instructed to consider |oss of
income in restitution. The bill reconciles that inconsistency
in the restitution orders so that the law clearly considers | oss
of inconme as a real loss to persons and businesses, and the
court shoul d make  that consi deration  when det er m ni ng
restitution orders. He observes the rights of perpetrators but,
he expressed, prefers to protect the rights of victinms higher
with just and fair restitution orders from the courts. He
described SB 5 as a substantial step in that direction.

1:11:17 PM

CHUCK  KOPP, Staff, Senator Peter Mcciche, Alaska State
Legi slature, advised that Section 1 of the bill clearly states
public policy preference that the court consider |oss of incone
in issuing restitution orders. He reiterated Senator M cciche
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in that Sec. 2 adds a new definition for Iloss of incone
specifying the inclusion of the total loss of incone that a
business or person suffers as a result of not having this
property available for the period of tine it takes to replace
the property. He pointed to Sec. 3 and remarked that it directs
the court when neking determ nations of loss for restitution to
[include the] value of property as the market value at the tine
and place of the crinme, or if that cannot be easily ascertained
the cost of replacenent. He extends this is taken directly from
AS 11, crimnal statutes where the courts determ ne val ue under
the crimnal law for property so it is the sane |anguage
commonal ity in statute there. He explained that Sec. 4 speaks
to conditions of restitution as a provision of probation and it
makes anmended | anguage so that it is consistent with conditions
of restitution for sentencing stating, "the court will determ ne
the anmount of actual damages or |oss under the paragraph by
val uing property as the market value of the property at the tine

and place of the crinme, or iif it cannot reasonably be
ascertained the cost of replacenent of the property within a
reasonable time after the crine." The |anguage brings in line

the provisions of restitution under sentencing and the
provisions of restitution under probation so that the standard
is the same and the court, in both circunstances, he expl ained,
can consider the loss of inconme to businesses and persons in
determning restitution orders. He related that it is not
mandatory as the | aw declares that the court will consider this.
He reiterated Senator Mcciche's coments in that the retail
value in many cases is properly recognized as the replacenent
cost, and additionally, it is not just the itens stolen but the
cost of project delays and project cancelation. Of road system
[theft or damage] can cost the season and |iquidated damages
begi n dependi ng upon what is stolen or damaged fromthe job site
and, he related, how long it takes to replace that property.
There is broad based support for SB 5 from businesses and
persons across Al aska, he opi ned.

1:14: 08 PM

REPRESENTATI VE GRUENBERG asked whether the bill deals with |oss
of income and val uati on of property.

MR. KOPP answered in the affirmative.
REPRESENTATI VE GRUENBERG offered his concern regarding val uation
of property in that the bill requires the court to value the

property "at that anmount, using that standard,” which is
different fromjust requiring the court to take into account the
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| oss of incone. He questioned whether the intent is to require
the court to use that nmeasure of value, and pointed out there
different methods of valuing property, such as, the cost of
replacenent or, in the area of income producing property to
value it as stolen incone producing property that was stolen,

which would be simlar to dealing with loss of incone. Another
method in reviewing the value of simlar properties could be
t hat soneone shoots an unrepl aceable prized animl, but would be

[eval uated] as simlar aninmals. He suggested that the sponsor
may consi der gi vi ng t he court di scretion in maki ng
det erm nati ons. Representative Guenberg referred to [page 2],
lines 16, 28-19, and suggested the follow ng |anguage: "value
property at the nmarket value,"” thereby substituting "as" for
"at." Connected with that, the termnormally used at the lawis

the "fair market value" and he recomrended using the termas it
is in the | aw One of the really harsh rules is when a person
is insured and their car is totaled, it is valued on a basis
that is not the replacenent cost but nuch | ess, he remarked.

CHAIR LEDOUX asked that Representative Guenberg stay wth
issues related to SB 5.

1:18: 39 PM

SENATOR M CCI CHE responded that this bill |anguage is perm ssive
and does not dictate the nethod of valuation as each case wll
di ffer depending upon the circunstances. He advised that the
intent of the bill is that not every Alaskan can go to Costco
and purchase a new generator [that day] as it nay have to be
shipped on a $2,000 flight across the Inlet. He offered a
scenario of sonmeone in a boat, stealing a generator, is then
caught, and the thief does not owe the victim for a $1,000
generator - they owe the victim for a $3,000 generator. The
intent of the bill is that the court consider the actual cost of
that object at the site at the tinme [of theft] and, pointed out
that the bill is perm ssive enough to not steer the court on how
it wll value each item rather that the actual value of the
itemis considered.

REPRESENTATI VE CGRUENBERG suggested that rather than requiring
[the court] to value it, add the I|anguage crafted at the
begi nning of the bill.

1:19: 59 PM

MR. KOPP replied that this issue cane up in the other body and
t he | anguage on page 1, lines 14-15, is clearly permssive as it
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reads, "In determning the anount and nmethod of paynent of
restitution or conpensation, the court shall take into account
He offered the | anguage does not tell the court

REPRESENTATI VE GRUENBERG argued that it deals wth [loss of
i ncone, the suggestion he previously nade deals wth damage or
| oss of restitution.

VR. KOPP explained that the entire section deals wth
restitution orders and sentencing, a predecessor to Sec. 2,

which 1is permssive. It reads that a public policy favors
requiring crimnals to conpensate for damages and injury,
including loss of incone. He offered that loss of inconme is

internally consistent in that section as it is stated later in
the same section wth respect to soneone who mght steal

commercial fishing gear, set net gear, drift gill net gear, or
trolling gear that the court will consider loss of inconme in
that consideration, "again, consider |oss of incone." He
pointed out that the reference to "considering"” is consistent
"taking into account" is consistent throughout the statute and

is sonething that is not a new concept, and highlighted it as a
public policy priority.

1: 21: 49 PM

CHAI R LEDOUX related that the tinme for amendnents has passed and
she will not slow down the bill at the end of the session for an
amendrment which could have been nmade and been introduced to the
House Judiciary Standing Comrittee in conpliance with the 24-
hour rul e.

REPRESENTATI VE GRUENBERG pointed out that he does not believe
t hat subsection (0) is limted to | oss of incone.

MR. KOPP submitted that nmarket value is a well-defined termin
crimnal |aw under AS 11.46.980, which is the sane standard used
by the courts to determ ne property valuation with respect to
thefts and burglary in property crines.

1:23: 06 PM

REPRESENTATI VE CLAMAN opined that as a statistical matter the
public defender would say that 80-85 percent of crimnal
defendants are public defender eligible and usually do not have
a |lot of noney. He questioned whether this changes the court's
fundanmental obligation to make a determ nation about the ability
to pay or set restitution schedules consistent with how nuch
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noney the defendant can actually earn. He advised he supports
restitution and al so does not |like the idea of creating debtor's
prisons or sending people back to prison because they can't pay.
He asked how the bill inpacts the obligation of the ability to

pay.

SENATOR M CCI CHE explained that current Al aska |aw does not
allow a person in prison solely due to the inability to pay
under AS 12.55.051(a) and (c). He offered that perpetrators of
a crinme usually have no idea of the ultimte value of the damage
and his goal is to get the perpetrator out of prison as quickly
as possible, turn their lives around, and be put on a reasonable
restitution paynent plan. He further offered that AS
12.55.051[(c)] reads:

... If, at a hearing under this subsection, the
def endant proves by a preponderance of the evidence
that the defendant will be unable through good faith
efforts to satisfy the order requiring paynent of the
fine or restitution, the court shall nodify the order
so that the defendant can pay the fine or restitution
t hrough good faith efforts ..

SENATOR M CCICHE pointed out there is no potential for a
debtor's prison in Alaska law, and no value to the victim even
when retrieving cents on the dollar. He opined that it largely
represents the expectation of the perpetrator to do their best
to provide restitution to the victim

1:26: 01 PM
REPRESENTATI VE CLAMAN submitted that a generator could be

running for 10-years before being stolen and the old generator
is worth I ess than $500, but the practical reality of locating a

10-year old replacenent is hard to inmagine. He surmsed this
bill allows the court mneke the determ nation of [replacenent]
val ue.

SENATOR M CClI CHE responded he has faith that common sense w |
prevail .

CHAI R LEDOQUX opened public testinony.
1:28: 00 PM

CHRIS NETTLES, President, GeoTek Alaska, Inc., said he 1is
testifying on behalf of the National Federation of I|ndependent
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Busi ness, and as primary owner of GeoTek Al aska. He pointed out
how inmportant it is to a business to strengthen restitution
| aws, and offered that within his business a snow machi ne was
stolen from an off-road site, and fortunately it was stolen
after the project had been conpleted. However, he said, had the
machi ne been stolen before the project, his business would not
only have undergone the cost of replacing the snow nachi ne, but

the cost of getting another one to the site. On top of that
i ssue, a conpany may be under contracts and standby costs, and
suffer liability or loss due to not neeting the contract tinme.

Wen reviewng the cost of an item or danmage perfornmed by a
perpetrator, it is not just the cost for that item as there are
many other costs possibly included for one item that 1is
essential to a project. It is inportant that victins receive
restitution fromperpetrators, if possible, he expressed.

CHAI R LEDOUX closed public testinony after ascertaining no one
further wished to testify.

1: 31: 44 PM

NANCY MEADE, GCeneral Counsel, Administrative Staff, Al aska Court
System [Advised she is available to answer questions.]

REPRESENTATI VE GRUENBERG of fered his concern regarding Sec. 3-4
of the bill and opined that subsection (0) which will be added
in Sec. 3, would not be limted to a determnation of |oss of
income |anguage at page 1, "requiring the court to take that
into account.” He further opined the new subsection (o) would
not be permssive but would require the court to value the
property at the fair market val ue.

M5. MEADE responded that the legal interpretation of the bill is
sonmething the court system does not normally provide as it would
be a better question for Legislative Legal and Research

Ser vi ces. She offered that from the court systems point of
view, this does clarify how to apply sone currently inconsistent
statutes, which the court can easily apply. At restitution

hearings there are currently argunments and discussion brought
forth regardi ng val uation of property, she explained. This bil
offers nore guidance for the court which, she noted, is
sonet hing the judges appreciate and reiterated it clarifies sone
i nconsi stencies. She did not see a problemw th courts applying
it as witten, she renarked.

1: 34: 16 PM
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STACI SHROEDER, Assistant Attorney GCeneral, Legal Services
Section, Departnment of Law, asked Representative Guenberg to
briefly restate the question.

REPRESENTATI VE GRUENBERG turned to Sec. 3, and asked whether
t hat subsection would only apply to property involved in |oss of
i ncome. He opined it is a standal one section under restitution
and conpensation, AS 12.55.045, not all of which involves incone
produci ng property or property involved in the |oss of incone.
He surm sed that subsection (o) applies to incone producing
situations and non-income producing situations.

1: 35: 42 PM

M5. SCHRODER answered that she reads subsection (0) as applying
to the entire statute and not being limted in clarifying how
the court should val ue property.

REPRESENTATI VE CRUENBERG agreed that it is just not a factor to
be taken into consideration, but "in a non-incone situation the
court would have to value it at that nethod.” He opined it is
not all bad, but there nmay be other ways the court would want to
have sone | eeway.

REPRESENTATI VE KELLER pointed out that is not necessarily bad as
it applies to all restitution conpensation.

1: 36: 38 PM
The conmttee took an at-ease from1:36 to 1:38 p. m
1:38: 50 PM

CHAI R LEDOUX referred to the discussion of whether or not there
is a grammatical error on [page 2], lines 16, 28-29, which read:

shall value property as the narket value of
the property ...

CHAI R LEDOUX subnitted that the sponsor does not believe it is a
granmati cal error.

SENATOR M CCICHE pointed out that when reading the whole
sentence "the court shall value property ..." which is taking
the value and valuing it "as" the market value of the property.
He said that "at" the market value of the property would be
| ooking at one singular item The bill says, "it is valued as
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the market value of the property,” and he does not see it as a
granmatical error as it fits, it went through the Departnent of
Law, and Legislative Legal and Research Services, who all agreed
that is the correct |anguage, and for all intents and purposes
it is fully functioning as witten.

1:40: 02 PM

REPRESENTATI VE KELLER noved to report SB 5, |abeled 29-LS0109\H,
out of conmmttee wth individual recommendations and the
acconpanyi ng fiscal notes. There being no objection, SB 5 noved
fromthe House Judiciary Standing Commttee.

1: 40: 28 PM

The conm ttee took an at-ease from1:40 to 1:44 p.m

HB 126- CODE OF M LI TARY JUSTI CE; APPEALS

1: 44: 46 PM

CHAI R LEDOUX announced that the final order of business would be
HOUSE BILL NO 126, "An Act relating to the admnistration of
mlitary justice; relating to the adoption of a code of mlitary
justice by the adjutant general; relating to the authority of
the adjutant general; relating to appeals of convictions and
sentences of courts-martial; establishing the Mlitary Appeals
Commi ssion; relating to the detention and incarceration of
menbers of the mlitia, relating to the jurisdiction of the
court of appeals; relating to involuntary commtnent for
evaluation or treatnent of a nental disease or defect before
court-martial proceedings; and providing for an effective date."
[Before the commttee was CSHB 126, | abel ed 29-LS0473\E. ]

1: 45: 00 PM

THOMAS BROWN, Staff, Representative Gabrielle LeDoux, Al aska
State Legislature, said he will give a brief overview of HB 126,
offer a sectional analysis, and Lieutenant Forrest Dunbar will
then provide an overview. M. Brown explained that HB 126 is
|l egislation crafted at the request of Alaska's mlitary command
requesting greater authority and latitude in pursuing and
prosecuting service nenbers who violated mlitary rules and
protocol s. This version of the bill is a synthesis of a
separate bill presented by Representative Chris Tuck, HB 121,
whi ch sought the sane ends as HB 126, but cane at the result
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from a different neans. This bill seeks to grant authority to
the Departnent of Mlitary and Veterans Affairs (DWA) and all ow
t he creation of regul ati ons to govern t hensel ves.
Representative Tuck's bill, HB 121, sought the sane but chose
statute as opposed to regul ation.

MR. BROWN advi sed the sectional analysis lays out the result of
t hat synt hesis.

1: 47: 23 PM

REPRESENTATI VE GRUENBERG advi sed he received pages 44-54, HB
121, Representative Tuck's bill, and asked where the | anguage
ori gi nat ed.

1:47:51 PM

LI EUTENANT FOREST DUNBAR, First Lieutenant, Judge Advocate
Oficer, A aska Arny National Guard, advised Representative
Gruenberg that he sent pages 44-45 to him after their neeting,
and that the I|anguage cane from the Model State Code [of
Mlitary Justice] created by the National Guard Bureau.

REPRESENTATI VE GRUENBERG asked Li eutenant Dunbar whether he w ||
identify what portion of the bill is from the Mdel State Code
of Mlitary Justice, and what is not.

CHAIR LEDOUX interjected that the bill is not noving out of
committee today, therefore, the conmttee can neet and craft the
perfect bill before attending the second session of the

| egi sl ature in January.

1: 48: 50 PM

LI EUTENANT DUNBAR advi sed that the vast nmajority of the |anguage
in HB 126, whether originally HB 126 or brought across from HB
121, is taken from the Mdel State Code of Mlitary Justice
created by the National CGuard Bureau.

1:49: 40 PM

MR. BROWN offered the follow ng sectional analysis which read
[original punctuation provided]:

CODE OF M LI TARY JUSTI CE; APPEALS
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Section 1, page 1 - anends 22.07.020. Designates the
jurisdiction of the court of appeals over actions and
proceedings in a mlitary court;

Section 2, page 2 - anends 26.05.140(a). Elimnates
protection from crimnal liability for Guard nenbers
charged with crinmes resultant from their duties and
clarifies that any exenption from liability wll not
apply to offenses under the Alaska Code of Mlitary
Justi ce.

Section 3, page 2 - anends 26.05.228(b). Conform ng
amendment ;

Section 4, pages 2-36 — anmends 26.05. Creates a new
Article, the Code of Mlitary Justice. O the new
sections in this Article, it instructs the adjutant
general to adopt regulations for a code of mlitary
justice under the terns of the chapter to include,
p. 3:

- Oganization and conduct of courts-martial;
Provi de for non-judicial punishnment (NJP);

- ldentify which offenses are subject to court-
martial or NIP;

- ldentify allowable punishnments for such
of f enses;

- ldentify rules of trial, pretrial, post-trial
and rel ated procedures;

- Organi ze courts of inquiry;

- Provide adequate protection of classified
i nformati on;

QO her sections in the new Code of Mlitary Justice
i ncl ude:

- A statenent that all non-mlitary offenses
shall be tried in a civilian court, p.4;

- Designation the exclusive jurisdiction of

courts-martial over the code of mlitary justice and
that the code applies to all mlitary offenses, p. 4;
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- Sets jurisdiction of the mlitary code over
deserters and fraudulently discharged personnel and
t hose nenbers who conmt their offense outside of the
state or live outside of the state when charged wth
t he offense, p.4;

- Details the duties and qualifications of those
who serve as judge advocates, p.5;

- Defines who may apprehend nenbers accused of a
mlitary offense and how that apprehension is to take
pl ace, p. 5-6;

- Defines how a nenber may be arrested, under
what conditions they may be arrested, who may do so,
and how they nmay be confined, p. 6-7,;

- Defines how a nenber accused of a mlitary
of fense may be delivered to a civilian authority, p.7;

- Describes the conposition, duties, terns of
service, jurisdictions, and convening authorities of
courts-martial, p.8-11;

- Lays out requirenents for who may serve on
courts-martial, and specifies that a Guardsman cannot
be tried by a service nenber I|ower ranking than
t hensel ves, p. 11.

- Provides the requirenents for military judges,

p. 12

- Describes the duties and qualifications of
trial counsel, defense counsel, assistant counsel
court reporters, and interpreters of courts-martial,
p. 11-12;

- Specifies the procedures for bringing charges
agai nst a nenber. p.13;

- Prevents the self-incrimnation of the accused,
p. 13;

- Defines the investigatory process,p. 14;
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- Lays out how charges may be processed and the
procedures for continuances, oaths of office for court
of ficers, p. 15-17;

- Defines the statutes of limtations for
mlitary offenses, p.19;

- Prohibits double jeopardy charges and descri bes
how pl eas of the accused are to be processed, p. 19;

- Defines how subpoenas and contenpt of court
charges are to be processed, p. 19- 20;

- Provides for an insanity defense for the
accused and the determnation for mental conpetency of
t he accused, p. 20-23;

- Describes the procedures for voting and ruling
in courts-martial, p. 23-24;

- Requires the recording of courts-martial, p.24-
25;

- Describes the allowable punishnents and
sent ences and prohi bits cruel and unusual
puni shrent s, p. 25-27

- Describes the appeals process in the mlitary
code, including appeals by the state, p.27-28;

- Alows for a vacation of suspension under
certain circunstances, p. 28;

- Allows for the accused to petition for a new
trial and the restoration of privileges,p.28-29;

- Describes the conposition and duties of the
Mlitary Appeal s Comm ssion, p. 29- 32;

- Defines who may admnister oaths for the
purposes of mlitary adm nistration proceedi ngs, p. 32;

- Allows for the governor to delegate authority
for the code of mlitary justice,p.32;

- Creates a mlitary justice account in the
general fund, p. 33;
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- Describes the system of paying and collection
of fines associated with the mlitary code, p. 33;

- Describes the pay scale of officers and
W tnesses of the courts-martial, p.33-34;

- Provides immunity for persons who acted
pursuant to their duties under the mlitary code, p. 34;

- Defi nes terns associ at ed wth t he new
Article, p.34-36;

Section 5, page 36 — anmends 33.30.011. Further defines
“held under authority of state law to include persons
hel d under the mlitary code;

Section 6, page 36 — amends 33.30.051. Describes how

persons convicted under the mlitary code are to be
restrained or confined,

Section 7, page 36 - anends 44.23.020. requires the
Attorney Ceneral to assist courts-nartial in cases of
nment al i nconpet ency;

Section 8, page 36-37 — anends 44.35.020(a).
Conform ng anendnent dealing with the duties of the
Dept. of Mlitary and Veterans’ Affairs;

Section 9, page 37 — Repeal section

Section 10, page 37 — Applicability clause;

Section 11, page 37 — Establishes and describes the
terms of office of the MIlitary Appeal s Conmm ssion;

Section 12, page 37-38 - Authorizes the adjutant
general to enact and enforce the regul ations under the
Code of Mlitary Justice, wupon approval of the
gover nor;

Section 13, page 38 — Effective date for section 12

Section 14, page 38 — Effective date for the rest of
the bill.

1: 50: 24 PM
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MR. BROM referred to Sec. 4, pages 2-36, and advised it is the
meat of the Dbill of which a large portion conmes from
Representative Tuck's HB 121, and explained it instructs the
adjutant general to adopt regulations for a Code of Mlitary
Justi ce.

1: 56: 05 PM

LI EUTENANT DUNBAR offered a slide show depicting efforts to
create a system whereby soldiers and airnmen can effectively be
di sciplined using the Al aska Code of MIlitary Justice. The vast
majority of funding for the Al aska National Guard cones fromthe
federal government and, he expressed, "in a sense, we get very
good bang for our buck as a state.”

He explained that he is currently paid by the federal governnent
because it wants the state to have a conmon effective force, and
this process of creating a new Code of Mlitary Justice wll
assi st in that endeavor.

He referred to slide 3, and stated that the Code of Mlitary
Justice wll allow the Alaska National Guard Conmanders to
adm nister courts-martial and potentially convict guardsnmen of
of f enses. He pointed out it also offers tools to perform "Non-
Judi ci al Puni shnment, "™ which is usually offenses nore mnor than
those warranting court martial, and allows conmmanders to quickly
di sci pline guardsmen using suspensions, fines, and sonetinmes a
bust in rank. He remarked this is an inportant part of HB 126
in that Alaska is one of few states that does not have this type
of Code, as nobst states have these regulations and use them to

good effect. The bill is not attenpting to replace a judicial
system he enphasized, in attenpting to convict every offense
that guardsnen potentially commt. The policy of the prior

Territorial National Guard, carried forward in HB 126, is that
if an offense is cognizable under civilian |aw such as, a theft,
hom ci de, sexual assault, the default is that it wuld be

prosecuted by civilian authorities. He related that manner is
the strong preference of the National Guard as it does not have
its own police force, jail, or specialized prosecutors to deal

with issues |ike sexual assault.
1: 59: 44 PM

LI EUTENANT DUNBAR said there may be cases where civilian
authorities decline to prosecute sonmething that the general
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public believes is an offense. For exanple, he offered, the
nost recent scandal involving the National Guard was behavi or by
guardsnmen involving sexual relations wth recruits. The
civilian authorities, for a variety of reasons, decided not to
prosecute as perhaps there was not enough evidence or it didn't
tightly fit the definition of sexual assault but, he related,
there are mlitary offenses broad enough wherein the offenders
could potentially be pursued for things like dereliction of
duty, conduct wunbecomng an officer, drunk on duty. Those
offenses wll be put into regulation should HB 126 pass,
although it is anticipated there will be a relatively small
nunber of courts-nmartials due to settlenent. He referred to
slide 4, and advised there are three legs to Good Oder and
Di scipline, being: Admnistrative actions such as separation,
letters of reprimand; Alaska Crimnal Law which applies to
soldiers and airnmen living in the state; and, Alaska Code of
Mlitary Justice allowng the power of courts-martial and non-
judicial punishment. Had this leg to Good Order and Discipline
been present prior to the activities leading to the scandal, he
said there is no way to know, but it would have increased the
i kelihood of bringing Good Order and Discipline to those units
nore quickly.

2:02: 21 PM

REPRESENTATI VE GRUENBERG offered that in order to determ ne how
well the current system works, or how well this could have
wor ked, this commttee may consider going into executive session
as to what actually occurred in the investigation previously.
He advised he is raising that issue now in light of certain
procedures to undertake should the commttee decide to subpoena
peopl e. He remarked he does not know whether those procedures
nmust be perfornmed before the | egislature adjourns.

CHAI R LEDOUX asked if he had a question for Lieutenant Dunbar.

REPRESENTATI VE GRUENBERG asked whether the attorneys involved in
this process are nenber of the Al aska Bar Associ ation because if
they are Alaskan attorneys they would be famliar with Al aska
Statutes and Al aska procedures which will have relevance in his
fol |l ow ng questi ons.

LI EUTENANT DUNBAR responded that the National Guard has nenbers
of the Alaska Bar Association and those that are not, although
the majority are nenbers of the Al aska Bar Associ ation.

2:05: 14 PM
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REPRESENTATI VE GRUENBERG submitted that in going through [the

bill] wll determne which proposed statutes are actually taken
from "Mddel Code," and questioned whether there is a body of |aw
for reference, for exanple, fraudulent enlistnent. In that

regard, is there an annotated code sonewhere so the commttee
can determne how courts have previously interpreted the
statute.

LI EUTENANT DUNBAR advi sed he is holding a docunment published by
the National Guard Bureau, but it does not have quite the detai
he believes Representative G uenberg was referring. It nostly
refers to the attendant regulations in the Uniform Code of
Mlitary Justice (UCMJ), which contains vast case |aw associ ated
with it.

2: 06: 25 PM

REPRESENTATI VE GRUENBERG surm sed that if this is taken fromthe
regul ati ons under the Code, the |lawers involved wll be able to
see how this | anguage has been interpreted by other courts.

LI EUTENANT DUNBAR answered in the affirmati ve.
2: 06: 38 PM

REPRESENTATI VE GRUENBERG asked whether the conmmittee wll be
informed in individual cases whether the |anguage sel ected under
the crines are different than the "Mdel Code."

LI EUTENANT DUNBAR replied that this issue is later in his
presentation wherein he describes the process by which they hope
to determ ne the actual "Code" itself. He opined he will start
with a base line of the "Mdel Code,"” and through input wth
this commttee, through the chain of comand, soldiers, and
people he is in contact with at the Judge Advocate Legal Center
and School, and there may be offenses taken out, added, or
changed. He pointed out that "absolutely” they w Il provide
gui dance in a docunent to show where it differs fromthe strict
"Model Code."

2:07: 46 PM
REPRESENTATI VE GRUENBERG renar ked that Lieutenant Dunbar chose a
mlitary nodel with the "Mddel Code," yet on the other hand sone

of these in the offense area deal with issues that are defined
in the Alaska Crimnal Code, Title 11, such as, attenpts,
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solicitation, and conspiracy. In the interim he surm sed,
Li eutenant Dunbar will be prepared not just to talk about the
geneses comng from the "Mdel Code," but the alternative
whether there is any difference between that and Title 11. He
advised his last statement refers to nenbers of the Al aska Bar
Associ ation because they will likely be nore famliar with Title
11 than the "Mddel Code."

LI EUTENANT DUNBAR answered that the guard nenbers nost involved
in this process over the interim are nenbers of the Al aska Bar
Association, primarily based at Joint Base El nendorf-Ri chardson
(JBER) and hope to work closely with his office on exactly those
types of questions.

2:09: 20 PM

LI EUTENANT DUNBAR noted that slide 5 goes to Representative
Gruenberg's point in that there is already existing relevant
law. the Territorial Era Mlitary Code, Title 26 of Al aska
Statutes, but it does not establish a Code of MIlitary Justice;
the Alaska Crimnal Code which in nost cases will provide for
prosecutions and punishnents for the nost serious offenses; and
the Federal Uniform Code of MIlitary Justice (UCMI) which is a
fairly conprehensive crimnal code with offense such as hom ci de
and theft and the Ilike. He noted that the Federal Code only
applies to guard nenbers when in a Fully Federalize status. He
referred to slide 6, and indicated that status is an inportant
part of the puzzle of which there are three nmain statuses:
Titles 32, 10, and state active duty. He explained that Fully
Federalized is under Title 10, when guardsnmen are sent to Iraq,
Af ghani stan, or other mssions under the full comand of the
federal forces, they are subject to the Federal UCM. However,
he explained, when they are in Title 32 status, which is what
nmost guards people are on nost of the time when on their dril
weekends, for exanple. He offered that they are not subject to
the Federal UCM) despite the fact they are usually paid by the
federal governnent. These individuals are paid by the federal
government yet conmanded by the governor, State of Al aska, and
Adj utant GCeneral, and are not subject to the Federal UCM.
State active duty would typically be for disaster response and
commanded by the state and paid by the state, he expl ai ned.

2:11: 19 PM
LI EUTENANT DUNBAR referred to slide 7, and offered there is a

gap in the law at the nmonent in that mlitary offenses cannot be
prosecuted at the nonent as the appropriate law to prosecute are
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not on the books for mlitary offenses when on Title 32, or
state active duty. \Which, he related, neans certain things are
not available such as, dishonorable discharge as the Al aska
Nati onal Guard cannot and have never dishonorably discharged a
menber using state law. The "worst thing" they can do is "other
t han honorabl e characterization of service," and there are tines
where other than honorable discharge is not sufficient as
di shonor abl e discharge would be nore appropriate. He pointed
out that is a tool he would |ike available by passing HB 126.
[Side 8 is a duplicate of slide 4.] He referred to slide 9,
depicting the five primary tools used to enforce Good Order and
Di sci pline: Adm nistrative actions; Admnistrative separation;
and Alaska crimnal law are all currently available, yet non-
judicial punishnment and courts-martial under the ACM] are not

He referred to slide 10, which depicts the plan of action and
reiterated that HB 126 is a synthesis between HB 121 and HB 126,
which was joined within the Mlitary & Veterans Affairs Standing

Commi ttee. The bill includes several anmendnents the National
Guard asked for to expand the type of soldiers and airnen that
can be involved on courts-martial. He expanded that it gets to

the resource constraints they have in the guard in that it is a
small guard with relatively few Judge Advocate and other |ega
resour ces. He stressed that the Alaska National Guard needs to
be able to draw upon other guards and the active duty conponents
that exist in this state. He expressed that HB 126 is a good
bill which would lead to a functioning system of mlitary
justice; however, it can be refined in a nunber of ways. Thi s
bill enpowers the National Guard to create substantive offenses
and regulation and a Non-Judicial Punishnment (NJP) regulation
instead of putting them in statute. He opined that was the
preference of his conmand. Over the course of the interimthe
hope is to draw upon commanders and nore junior soldiers to
gather their input on what that should |ook Iike. It is his
plan that in the late fall or early winter to bring it to the
House Judiciary Standing Conmttee and other nenbers of the body
and say, "if you pass

2:15: 08 PM

REPRESENTATI VE GRUENBERG referred to slide (Indisc.) wherein a
choice was made to indicate a mddle ground, although as a
practical matter, nost of the crimnal offenses under Al aska |aw
will remain with the state. He asked why Lieutenant Dunbar
didn't say that the National Guard will take the Uniform Code of
Mlitary Justice (UCMI) except for the follow ng, and carve out
a few things but basically there is a well-devel oped already
existing body of law with many reported decisions and it was
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clear where it wouldn't fit in Alaska. As far as the interface
between that and Title 11, there is now a statute that says
normally if it is a civilian crinme it goes to the civilian
authorities. In that regard, the wheel would not have to be re-
i nvent ed.

2:16: 53 PM

LI EUTENANT DUNBAR replied that it is his intention not to re-
invent the wheel, and perhaps taking a slightly different wheel

than the UCMI, as he will draw upon what other states have done
who have taken nuch of what they have done from the National
Guard Bureau. He reiterated the National Guard Bureau is
distinct from the active duty conponent. The National Guard

Bureau itself is a synthesis and only takes out parts of the
Federal UCMIJ, and the Federal UCMJ itself is currently going
through a state of flux. He advised that the Federal UCMI does
not directly apply in all cases for a variety of reasons.
Contained within this bill are provisions specific to Al aska,
such as, the Mddel State Code and UCMJ requires only two-thirds
of a panel for conviction in a courts-martial. He asserted that
the Alaska State Constitution provides a stronger right to a
unani nous jury verdict and so the | aw was changed to provide the
unani nous right through a panel decision to guard' s nenbers
which, he opined, is appropriate to the state |aw He further
replied to Representative G uenberg's question and posited that
the drafters of HB 121, in particular, and HB 126 drew much of
the | anguage from the "State Mdde Code" from the National CGuard
Bureau rather than directly fromthe UCMI, which is appropriate.
Differing areas, he offered, is that the "State Mdel Code" is
not perfect and has sone things a bit archaic, such as, dueling.
He stated that they are in contact with a Mjor, considered a
| egal academ c at the JAG Legal Center and School, and said that
she and her students are working on this process and | ooking for
ways to update the Federal UCMJ, and also state codes in a
manner that makes them nore relevant for the nodern era.

2:19: 30 PM

REPRESENTATI VE GRUENBERG pointed out that he sees potentially
four different things: the Federal UMC), the state general UCM
that other states are using, "our thing," and Title 11.

2:19: 59 PM

CHAI R LEDOUX expressed concern in leaving so nmuch to the
regul ations as she may feel nore confortable working on this
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over the interim putting the basics into statute and then
i ssues nore peripheral through regul ations.

2:20:40 PM

LI EUTENANT DUNBAR responded that he does not want to |eave the
committee with the inpression that there is not a lot of
substantive law in the current statutes as it a 39-page bill
There are many constraints in the bill and they are appreciative
of the notion that their ability to create substantive offenses
is a considerable power they are being entrusted wth. He
offered that Oregon is the state they drew on closely and does
it through regul ation. He advised that he and Representative
Gruenberg discussed the possibility of a legislative review
process.

2:21: 42 PM

CHAI R LEDOUX pointed out that the |anguage in the bill is not
even subject to the Adm nistrative Procedure Act, and basically
the legislation is giving the National Guard carte blanche, and
there may be disconfort in that.

2:22:01 PM

LI EUTENANT DUNBAR opined that he would not characterize it as
carte blanche as there are a nunber of constraints in the bill

but it is true that they are being given nore regulatory
authority over their own guard people than other agencies

typically receive over the general public. The reason being
that they swear oaths to uphold the Constitution and al so foll ow
every general conmand. The degree to which the commanders can
already regulate its soldiers and airmen through orders could
surprise people. For exanple, an order could read "Don't do
this broadly,” as an order does not have to be directly to a
guardsman, he said. In the event the full Admnistrative

Procedures Act is applied to all of the regulations it would
likely delay the inplenmentation of these regulations for a
consi derabl e anount of tine. He stressed that they would I|ike
to have a functioning Code of Mlitary Justice as quickly as
possi bl e during the next session. Although, he pointed out, for
those regulations and changes to regulations thereafter, to
i npl enent a nore thorough regulatory review process.

2:23:48 PM
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CHAI R LEDOUX opined that the first group of regulations should
be adopted into statute because by then the nenbers have all
vetted the regul ations. Put those into statute and perhaps the
next group doesn't have to be in statute but still requires a
vetting process.

2:24: 22 PM

LI EUTENANT DUNBAR rel ated a concern of the National Guard being
if aregulation is initially put into statute and realizes it is
not workable, it could be difficult to conme back and get a
revi sion. He opined that not putting initial regulations into
statute allows the flexibility to change things ..

2:24:44 PM

CHAIR LEDOUX interjected that the legislature deals with that
sort of thing all the tine, as the |egislature passes a |aw, and
if not working out as expected that is what the next session is
for.

2:25: 06 PM

MR. BROWN responded that while HB 126 would be granting greater
regul atory authority to the Departnent of MIlitary and Veterans
Affairs than other agencies or departnment generally receive. He
expl ai ned that when those agencies craft regulations, they are
crafting them for everyone in the state, Al aska residents and
visitors, period. The DWA is asking for the authority to
police the 4,000 people who volunteered and swore oaths. He
suggested these are not conparable situations in that the extra
el enent should be taken into account as part of the greater
conversation

2:25:52 PM

REPRESENTATI VE GRUENBERG argued that M. Brown's statenent is
not always true, such as, the Alaska Public Ofices Conm ssion
(APQC) . He advised that Lieutenant Dunbar and he had a
di scussion regarding the initial |anguage being in statute but,
thereafter, the DWA could prepare regulations under the Al aska

Procedures Act (APA). The rule making provisions in the APA
guasi-legislature requires notice to the general public and an
opportunity to comrent, but it wuld still cone into the
departnent, he expl ained. The departnent would evaluate

anyt hing and conme back to the legislature in order to determ ne
whet her there is a problem he noted.
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2:26:56 PM

REPRESENTATI VE CLAMAN proposed a hybrid approach that the
departnment propose regulations for the legislature to adopt on
an up or down basis and not get too involved in the idea of

specific language in specific statutes or regulations. He
suggested the legislature look at the drafts as a whole, rather
t han becom ng experts in mlitary justice, and it still receives

| egi sl ative review.
2:28: 05 PM

REPRESENTATI VE KELLER offered that having served as Joint Chair
of the Administrative Regulation Review Cormittee, that does not

work well and is a waste of tine, he opined. "It seens |ike
whet her engaged or not but ... how many regul ation notices have
we gotten during session and, frankly | confess, | don't get

t hrough the details like | sure wish | could," he posited.

REPRESENTATI VE CLAMAN sai d he was suggesting sonething different
from just regulatory review in that the entire Code of Mlitary
Justice cone before the legislature for specific review in a
nore systematic  manner than the legislature gets from
regul ati ons that show up fromtine to tine.

2:28:59 PM
REPRESENTATI VE GRUENBERG renmar ked that he was thinking along the
same line in that they would submt it to the |egislature, and

the Mlitary and Veterans Affairs Committee that specializes in
this could reviewit, or the House Judiciary Standing Commttee.

CHAIR LEDOUX reiterated that the House Judiciary Standing
Committee has the entire interimto review HB 126

CHAI R LEDOQUX opened public testinmony

2:29:50 PM

REPRESENTATI VE GRUENBERG asked Bob Doehl, Deputy Comm ssioner,
whether he had any direct experience while in the service

dealing with the Code of MIlitary Justi ce.

2: 30: 06 PM

HOUSE JUD COW TTEE - 26- April 14, 2015



BOB DCEHL, Deput y Comm ssi oner, Comm ssi oner's Ofice,
Department of MIlitary and Veterans Affairs (DWA), responded in
the affirmative to Representative Guenberg, and stated that as
a commander wutilizing the Code of Mlitary Justice for action
necessary to maintain Good Oder and Discipline in determning
whet her formal court-martial was appropriate versus non-judici al
puni shrent .

2: 30: 29 PM

REPRESENTATI VE KELLER questioned when a guardsman isS on active
duty for training, whether that is a separate category addressed
differently. He asked the status of a person who is active duty
for two-weeks of training stents.

MR. DOEHL answered that generally an individual on active duty
for training is under Title 32, neaning that they do not cone
under the Federal Uniform Code of Mlitary Justice, but rather
under state | aw

2:31:45 PM

CHAI R LEDOUX closed public testinony after ascertaining no one
further wished to testify, and announced HB 126 is held over.

2:32:27 PM
ADJ OURNVENT

There being no further business before the conmttee, the House
Judiciary Standing Conmttee neeting was adjourned at 2:32 p. m
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