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1: 01: 38 PM

CHAIR GABRIELLE LEDOUX called the House Judiciary Standing
Commttee neeting to order at 1:01 p.m Representatives Keller,
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Lynn, MIllett, Guenberg, LeDoux, were present at the call to
order. Representatives Foster and Claman arrived as the neeting
was in progress.

1: 01: 53 PM

CHAI R LEDQUX announced that Representative Kurt Osen is an
alternate nmenber of the House Judiciary Standing Conmttee.

1: 02: 07 PM

CHAI R LEDOQUX brought before the conmittee the appointnment of
Craig W Richards to the position of Attorney Ceneral. [Packets
cont ai n bi ographical information.]

CHAIR LEDOUX advised the commttee it would be hearing the
qualification of this gentleman today and recommending that his
nane be referred to the Joint House and Senate for
consideration. Chair LeDoux rem nded the commttee that its job
is only to review the history and qualifications M. Richards.
She stated there will be no vote for or against his confirmation
in this commttee. Conmittee nenbers should feel free to ask
guestions as they arrive, but to bear in mnd that the conmttee
is not voting on his qualifications, nerely reviewing it, she
hi ghl i ght ed.

CONFI RVATI ON HEARI N&( S) :
ALASKA ATTORNEY GENERAL

1: 02: 47 PM\#

CRAI G RI CHARDS, Attorney General Designee, said he is a lifelong
Al askan as in 1977 his famly noved to Fairbanks, Al aska. He
attended the University of Virginia and Wshington and Lee
Uni versity School of Law (WL Law) and clerked for then Superior
Court Judge Ral ph Bisline, who is currently on the United States

District Court for the District of Al aska. In 2002, he worked
for Wohlforth, Vassar, Johnson & Brecht and becane experienced
as a finance and transactional attorney. During 2003-2014,

wor ked for Wal ker & Richards, LLC, and during the course of that
time attended Duke University where he received his Master of
Busi ness Adm ni stration (MBA) degree. He advised that during
his enpl oynent he spent quite a bit of time on finance and oil &

gas, particularly on quantitative nodeling. "I"'m not just an
attorney, but | am a fairly conpetent quant on the oil & gas
side as well." He advised that during the course of his

practice his focus was primarily on four areas: nunicipal |aw,
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public finance, Alaska oil & gas taxation, and gas pipeline
devel opnent. He highlighted he expected that if M. Bill Wl ker
won the election, that he would take over the law firm In the
event M. Walker lost, he would retire and M. Richards would
take over the law firm Subsequently, he pointed out that
Governor Bill Wl ker asked him to be attorney general of which
he decided was an opportunity to serve the people of Al aska,
that it was a once in a life tinme opportunity, and he would be
crazy not to take it.

1: 08: 21 PM

REPRESENTATI VE M LLETT asked under what circunstances the state
shoul d conpel oil & gas |essees to produce their gas resources,
and whether he would sue the producers to conpel them to sell
their products.

1: 08: 53 PM

MR. RICHARDS responded that approxinmately 100-years ago in
Anmerica there was an open question about whether an oil conpany
with an oil & gas lease from a |andowner could act in its own
self-interest, or whether it owed a duty of <care to the
| andowner . In approxi mtely 1920-1930, it was well established
that oil conpanies do owe the |andowner a duty of care, and in
particular to fully develop the | easehold, to market a |easehold
oil and gas off of the |easehold when there is reasonable
expectation of profit. The primary reason that duty exists is
to ensure that the |andowner has the ability to fully utilize
and take advantage of royalty inconme. \Wen discussing the duty
to develop or duty to nmarket, which are slightly different
obligations, there is a right of the I|andower to have an
expectation to receive his/her royalty incone. Typically, in a
duty to develop suit the ultimte remedy is secondarily the
forcing of production, and primarily the right to paynent on
lost royalty. In the event the state was not receiving royalty
due to the refusal to develop, it would be the prerogative of
the Departnment of Natural Resources (DNR) to seek lost royalty.
He does not have any expectation or intent right now from DNR to
file such a suit, he posited.

1: 10: 23 PM
REPRESENTATI VE M LLETT surm sed that M. Richards believes there

is a duty to produce and they should produce the gas at whatever
cost .
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MR. RICHARDS responded that he does, as there is not only an
inplied covenant in the law in every state, but also where the
deal of the |ease formexpressly states it.

REPRESENTATI VE M LLETT pointed to the remarks of Governor Wal ker
wherein he was upset about HB 132, and inplied he would sue the
| essees in the North Slope for duty to produce if they did not
produce gas for the gas pipeline.

MR. RICHARDS stated he did not hear Governor Wl ker's coments,
but it is DNR s choice whether or not they feel the |essees are
not living up to their expectations. He noted that DNR has the
remedy available to file a suit for lost royalty.

1:11: 31 PM

REPRESENTATI VE M LLETT asked if that would be a decision for DNR
or would he take an active role in that deci sion.

MR. RI CHARDS advised it would be a decision for DNR, as it would
directly cone through the standard plan of devel opnent process.
He said he would take a role to the extent that DNR sought | egal
advice from the attorney general's office on how that process
shoul d occur, if it should occur.

1:11: 50 PM

REPRESENTATI VE M LLETT offered a scenario of DNR indicating it
believes there was an inplied duty to produce off the |eases

but they were not producing because they could not agree wth
their profit margins. O, she further offered, the pipeline
ownership wasn't in agreenent with M. Richards, would he be
conpelled to give DNR advice that it should sue the | essees.

MR. RI CHARDS answered that he would not be conpelled to tell DNR
they should sue the |lessees as he would only give them advice as
to what their | egal options are.

1:12:19 PM

CHAI R LEDOUX qui ered, under this analysis, when does the duty to
produce cone into play. She assuned it wouldn't conme into play
unl ess the producers were able to show that it could profitably
pr oduce.

1:12: 45 PM
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MR. RI CHARDS answered that there are two parts to the question

The first is that it is not just a duty to produce as there are
four inplied covenants, duty to explore, duty to develop, duty
to produce, and duty to market and each have its own unique
ci rcunst ances under the body of common |aw and each arise at a
slightly different tine. He explained that wth a duty to
mar ket and a duty to produce, the rule is that the |andowner
would only have a renedy against the oil & gas lessee if it
could denonstrate that its failure to develop was despite a

reasonabl e expectation of profit. He opined that the burden
woul d shift to the |andowner to denonstrate there was a failure
to develop when there was an expectation of profit. He

reiterated that it would not be up to the oil conmpany to show
there was an expectation of profit, but up to the |andowner to
show there was a failure to devel op when there was a reasonabl e
expectation of profit.

CHAI R LEDOUX asked what sort of a profit, as profit can be a
person maeking a penny, or profit could be a $1 billion, and
whet her case | aw descri bes what it neans by profit.

1:13: 58 PM
MR. RI CHARDS expl ai ned that case | aw does describe what it neans

by profit, as it is pretty well settled when |ooking at | ower-48
jurisdictions. He noted there has never been an Al aska case and

Texas is very defined in the law on this. He offered that the
standard when neeting the internal cost of capital of the
reasonably prudent operator as two parts. One part being a

recognition that it is not that a person makes a penny, it is
that there would be a return on a positive present value basis
where the person would neet its internal hurdle rates. The
second part being that it is never neasured from the basis of
the individual oil conpany as the neasurenent is always based
upon a reasonably prudent operator. He described it as the
theoretical third party reasonable operator that does an oil &
gas |ease. He explained that this body of law is not |ooking to
the individual circunstances of the oil conpany, its individua

capitalization, its projects around the world, how it wants to
act, but rather to create a third party standard like the
reasonable standard in torts and negligence which says "how
woul d a reasonably prudent operator act in that circunstance."”
He submitted that is the hypothetical duty of care owed to the
| andowner that is neasured against.

1:15: 13 PM

HOUSE JUD COW TTEE - 5- March 16, 2015



CHAI R LEDQUX questioned whether these duties to produce are
totally conmon |aw and are not witten into the | eases at all.

MR RICHARDS opined they are totally comon law and his
recollection is that the DOl lease form in the remedy section
does reference the inplied covenants.

1: 15: 39 PM

REPRESENTATI VE M LLETT surmised that his admnistration would
like to build 100 percent, and own a gas pipeline. She asked
whether there was a situation he could see getting into where
the tariff could be so expensive that the profits would be
mar gi nal for a producer.

MR. RICHARDS opined that a pipeline is never going to be sued
into existence, and he does not personally believe the duty to
devel op can be used to force a $60 billion devel opnent project
to occur. That being said, he further opined that the oil & gas
| essors on the North Slope are sophisticated and know their
| eases, obligations, and rights. In the event the Al aska
Li quefied Natural Gas Project (AKLNG did not go forward and an
i ndependent pi peline becane credi ble, they would understand that
they would have a duty to sell product into that project if
there was a reasonabl e expectation of profit. He remarked that
if they did not have a reasonable expectation of profit they
woul dn't have the duty to market.

1:17: 02 PM
REPRESENTATI VE GRUENBERG quoted from his resunme "Regularly built
sophi sticated valuation, Mnte Carlo, and other decision nodels

." and asked the definition of Monte Carl o.

MR. RICHARDS explained that Mnte Carlo is a statistical neans

to nmeasure outcones and is called "probable-istic nodeling." In
decision nodeling there can be "determi ne-istic or probable-
istic analysis." Probabl e-istic, Mnte Carlo, and Mnte Carlo
software, says it recognizes there are a range of possible
outcomes so it will build the chance of all of these outcones
occurring based upon distribution. The software then runs
25,000 different flips of the coin on each chance to determ ne
the nost likely outcone given a nunber of different variables

and possi bl e out cones.
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REPRESENTATI VE GRUENBERG noted that it appears M. Ri chards had
mainly a transactional or office practice rather than a
courtroomand litigation practice.

MR. RI CHARDS responded that Representative G uenberg is correct

up until 2009 when all of his transactional work and tax cases
becanme litigation. At that tinme, he explained that his state
oil & gas tax practice took on a different character. In

particular, he noted, the Trans-Al aska Pipeline System (TAPS)
eval uation dispute cases where he represented the Gty of Valdez
in a nunber of trials and very conplex litigation cases. He
related that he found hinself litigating extensively for nore
than half of his tine in the last five year.

1:19: 31 PM

REPRESENTATI VE GRUENBERG said he was trying to understand his
experience as a nuts and bolts litigator. He asked whether M.
Ri chards knew what it was like to go in front of a jury or an
adm ni strative agency, whether he has worked with the Rules of
Evi dence, and how to strategize a case to either prevent an
appeal or build in an appeal.

MR. RICHARDS opined that he has an incredibly sound background
in conplex litigation as he has done sonme of the nost conplex
litigation that has been handled in the State of Al aska during
the last 5-6 years, full time, and at extrenely high risks with
many peopl e against himand with him

1: 20: 51 PM

REPRESENTATI VE M LLETT noted that the state asserted the North
Sl ope Borough and the City of Valdez exceeded the ampunt they
were allowed to collect for the tax cap on TAPS. She referred
to a letter fromthe division to the state assessor on 8/24/2012
that the North Slope Borough nmay owe approximately $49.7
mllion, and the City of Valdez may owe approximtely $56.7
mllion for a total of approximately $106 mllion due to the
st at e. She asked if his admnistration had started proceedi ngs
to collect the noney from the |ocal governnents, whether he is
commtted to collecting the noney, and what is the status of the
di sagreenent .

1: 21: 32 PM

MR. RICHARDS replied that he and Governor Wl ker represented the
Cty of Valdez in private practice. He has since delegated his
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authority to that case to Martin Schultz, Chief Assistant
Attorney General, Statewi de Section Supervisor, GIl, Gas &
M ning Section, in Anchorage. He explained that it was one of a
nunber of cases he delegated before he took office after
consulting with an outside legal attorney and the ethics
attorney within the Departnent of Law (DQL). He said he was
advised to delegate until a nunber of events happened, just as
other attorneys general have delegated their prior cases
involving litigation with the state fromtheir private practice.
He said the answer is that he is not up-to-date with the current
status because he is not involved in the cases, but he surm sed
that they are still before the Alaska Superior Court wth
muni ci palities arguing that they do not owe the noney and the
state arguing that they do.

1: 22: 36 PM

CHAI R LEDOUX questioned what kind of Chinese wall he has built
around M. Schultz.

MR. RI CHARDS responded that the Departnent of Law is accustoned
to this kind of Chinese wall in terns of different matters, and
he does not know that anything special had to be done other than
the fact that the decisions are del egated.

CHAIR LEDOUX asked if M. Schultz was going through a
confirmation process.

MR. RICHARDS replied that he is not.

CHAI R LEDOQUX qui ered how many cases have been delegated to M.
Schul t z.

MR. RI CHARDS noted that four cases were delegated. One of which
was CGovernor Wl ker's Point Thonpson litigation, which now has
been di sm ssed. He offered that many of these cases have
multiple facets to them but three cases are the subject matter,
with 10-12 cases, possibly nore. There is a property tax case
for the Cty of Valdez, TAPS valuation litigation, and the Tax
Cap case which is a derivative of the TAPS valuation litigation

1:23:58 PM
CHAIR LEDOUX referred to his comment that "nothing special” has
been done because the walls have been put up wth other

attorneys general. She asked the process of building a Chinese
wall to ascertain there is absolutely nothing going from M.
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Schultz to M. R chards, and from M. Richards to M. Schultz
with respect to these cases.

MR. RI CHARDS opi ned that he was not sure there is any nore of a
process than putting formal delegations in place. He expl ai ned
that delegations in this area of |law are any kind of delegation
at the state level and there is a process used which makes the
del egation public. He advised he is not famliar with the
process other than it goes up on a web site in order to be
publically avail abl e. Once that occurs, the del egated attorney
is then responsible for building a wall and determ ning what
comuni cations will flow outside of his group. He highlighted
that it is comon within the Departnent of Law (DOL) that
different attorneys work on matters for two different state
agencies with DOL representing both state agencies, wth
slightly different interests.

CHAI R LEDOUX surm sed that generally speaking there are not two
agenci es suing each other in court.

MR. RI CHARDS responded that it does happen and in that situation
a Chinese wall is built wthin DOL.

1: 25: 35 PM

REPRESENTATI VE M LLETT asked how involved M. Richards is in the
AKLNG negotiations project, and further asked if he signed a
confidentiality agreenent.

MR. RICHARDS answered that he has been noderately involved in
the sense of attending one neeting tel ephonically. He said he
has not signed a confidentiality agreenment so his attendance was
totally based on publically avail able information.

REPRESENTATIVE M LLETT noted that in January M. Richards
advised the Alaska Journal of Commerce that he plans to
institute a state policy potentially in conflict wth the
legislative direction given to state entities related to
confidentiality. She asked his thoughts whether a policy handed
down by the attorney general is good public business, open, and
transparent. She further asked whether this is bypassing the
public process part of a legislators work in crafting a policy
that will help statute.

MR. RICHARDS replied that he certainly would not do anything

contrary to enacted state law, and at the request of Governor
Wal ker he has had 4-5 conversations with people at AKLNG and

HOUSE JUD COW TTEE -9- March 16, 2015



the Al aska Gasline Devel opnent Corporation (AGDC). The idea is
to create processes whereby information that is public can flow
up to the public in order that Al askans can get a better sense
of what is going on within the project, he renmarked. He stated
he certainly does not believe that he has done anything that is
contrary to | aw enacted by the |egislature.

1: 27: 07 PM

REPRESENTATI VE M LLETT questioned if he would be signing a
confidentiality agreement for the AKLNG project.

MR. RI CHARDS advised it is not his current intention to do so.
1: 27: 15 PM

REPRESENTATI VE CLAMAN pointed to the four cases M. Richards
removed hinself as attorney general and quiered if there are any
ot her cases upon which he declared a conflict.

MR. RICHARDS rel ated that those are the only cases.
1:27:53 PM

REPRESENTATI VE KELLER asked M. Richards to reiterate the four
cases.

MR. RI CHARDS advi sed that the four cases are: the TAPS val uation
cases which is the long going dispute of the ad val orem taxabl e
value of TAPS;, a series of ongoing cases for 15-years between
the Cty of Valdez and DNR as to whether or not sonme of the
marine property servicing the Valdez Mrine Term nal should be
subject to an ad valorem tax; Point Thonpson; and the TAPS Cap
case which was derivative of the TAPS valuation litigation, but
it is a separate case and separate docket.

1:28:59 PM

CHAI R LEDQUX asked whether he views the role of attorney general
as working for the people of the State of Al aska or for Governor
Wal ker, or both. She proffered that she is an advocate of an
elected attorney general and the governor having his own
counsel

MR. RICHARDS replied that as the attorney general he represents

the governor's office and the various state agencies, but the
attorney general's obligation is clearly to be the people's
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att or ney. The attorney general manages those [duties] by
providing as good a |legal counsel as possible to all of the
various state agencies, including the governor's office.
Utinmately, he explained, it is an independent office and
reiterated that his primary obligation is to the people. To the
extent there is a conflict, it is always the duty of the Al aska
Attorney General to act on behalf of the people before the
governor or any state agency.

CHAI R LEDOUX questioned how that works wth, not only the
governor's office, but wth the state agencies as far as
confidentiality of the attorney client relationship. She not ed
he woul d be working for the agency, governor, and the people.

MR. RICHARDS related that it does work as Alaska is not unique

in that nost, if not all, attorneys general throughout the
country operate under the exact sane franmework. He acqui esced
that sone do not actually represent the governor's office as
there is independent counsel, but nmny do. Utimately, he
rel ated, he does not see an issue wth confidentiality in that
when a conmm ssioner and attorney general di sagree the

confidences would not be disclosed and the attorney general
woul d do what public interest requires.

1:31:15 PM

REPRESENTATI VE CLAVAN offered a scenario of the Departnent of
Transportation (DOT) having one view, and M. R chards concl uded
that DOT was wong, would he take the position as its attorney
in court to properly educate DOT regarding the |law that should
be applied to its departnent.

MR. RICHARDS said "that's correct,” and related there have been
nore than one fairly public disputes in Alaska when a

commi ssioner disagreed with an attorney general. He noted that
the attorney general had to nmake it clear that it is ultimtely
the attorney general's office, in certain circunstances, that

makes determ nations as to Alaska |law and the public's interest.

REPRESENTATI VE CLAMAN surmised that M. Richards had practiced
law with the governor for a nunber of years and quiered if there
were occasions when he and the governor did not see eye-to-eye.
He asked whether M. Richards was confortable advocating his
perspective in convincing the then practicing attorney Bil
Wal ker of the correctness of his standpoint.
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MR. RICHARDS related "it fair to say that happened a nunber of
times."

1:32: 48 PM

REPRESENTATI VE M LLETT referred to Ketchi kan Gateway Borough v.
State of Alaska, Superior Court 1KE-14-16 Cvil of which the
governor's canpai gn supported, and she then referred to Al aska
v. Native Village of Veneti Tribal Governnment (96-1577) 101 F. 3d
1286, reversed, of which had received a stay. She asked his
position on both cases.

MR RICHARDS offered that wth ongoing litigation he wll
explain the status, but he cannot discuss procedures regarding
the strategy of litigation. He pointed to the Ketchi kan Gat eway
Bor ough case and advised that the superior court judge ruled in
part for the Ketchikan Gateway Borough ruling that the | ocal
required contribution did violate the dedicated funds clause.
Utimately, he remarked, the ruling read that the state did not
have the obligation to nmake up the local required contribution
for the local coomunities. He offered that the judge originally
held that was the |aw and would not grant the stay. The case
went up to the [Al aska] Suprene Court where ultimately the state
did receive a stay. Currently, from the enforcenent
perspective, things are on hold until the Al aska Suprene Court
has an opportunity to address the state's position. He advi sed
that the state is noving forward with the sane position as in
prior litigation, although, the state could always change it
posi tion. Wth regard to the Native Village of Veneti Tribal
Governnent case, he related that he requested a stay of six
nmonths to have an opportunity to study the issue and there is no
change in position one way or the other.

1: 34: 42 PM

REPRESENTATI VE KELLER said there are challenges with the federal
government relating to The Arctic National WIdlife Refuge (ANVR
or Arctic Refuge) and asked M. Richards to describe the
people's attorney standing up for Alaskan rights for reliance
and access under the Alaska National Interest Lands Conservation
Act (AN LCA).

VR. RI CHARDS responded t hat he Vi ews t he particul ar
circunstances of the Al aska Attorney Ceneral as a very inportant
role as the people's attorney which is standing up for state
sovereignty and the state's rights under a nunmber of different
packages. He referred to the Statehood Conpact, AN LCA, Al aska
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Native Cains Settlenent Act (ANCSA), to ensure that Al askan
rights are respected by the federal governnment. As to ANWR he
noted, his office has continued a nunber of cases sone of which

run back through several attorneys general. Hs office is
noving forward with ANWR on the challenge that the state has a
right to file an on-drilling exploration plan as well as a
challenge to sonme of the borders of ANAR he explained. He

offered that the nost tinely issue is less a litigation issue
than a policy issue, of which is President Barak Obama's new
position with the United States Secretary of the Interior, Sally
Jewel |, t hat ANVR shoul d be treated as wi | der ness
not wi t hst andi ng an Act of Congress.

1: 36: 30 PM

MR. RI CHARDS responded in the affirmative to Chair LeDoux that
t he Ketchi kan Gat eway Borough did cross-appeal .

CHAI R LEDOUX asked the state's position on the cross-appeal.

MR. RICHARDS replied that the state will be opposing the cross-
appeal . He explained that the Ketchikan Gateway Borough is
cross-appealing the two clains it lost on, that the |[ocal
required contribution violates the veto clause and the

appropriation clause. He noted that it believes the state
should be required to make wup the funds iif the |[ocal
contribution is struck down. He noted the appeal points his

office is drafting are consistent wth defending the state's
position in the Al aska Superior Court.

CHAIR LEDOUX surmsed that the points are consistent wth
defending the state's position in the Alaska Superior Court
[itigation, but not necessarily consistent wth Governor
Wal ker's position during his canpaign.

MR. RICHARDS stated he recalls reading an article where Governor
Wal ker said that he was synpathetic to the Ketchikan Gateway
Borough's lawsuit, of which is the sumtotal of know edge he has
about the governor's position, and he has not discussed it wth
hi m

1:38: 07 PM

REPRESENTATI VE CLAMAN asked where the governor was synpathetic
with the position of the Ketchi kan Gateway Borough, and whether

it differed fromthe state's position in any of the three areas
at issue in the lawsuit. He asserted that the state nmay be
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changing its position as to one or nore of the appeal points
when noving forward as the briefing is not conplete.

MR RICHARDS reiterated that he generally does not know the
governor's personal position other than in one of the debates he
said he was synpathetic. As to whether or not the state could
change its position, there is no present attenpt to, and that
ultimately how to proceed in litigations is his decision, he
posi t ed.

1: 39: 23 PM

CHAIR LEDOUX stated that the strategy in how to proceed in
l[itigation mght be the decision of M. R chards, but the policy
matter woul d be the governor's deci sion.

MR. RICHARDS respectfully disagreed with Chair LeDoux as it is
the attorney general's decision in how to proceed in any
l[itigation both in terns of filing dispositions and strategy.

1: 39: 55 PM

REPRESENTATI VE KELLER referred to the federally recognized
tribe, Tlingit & Haida Indian Tribes of Alaska decision, and
opi ned that the decision is not consistent with the A aska State
Constitution, and questioned how M. Richards would proceed on
t hat issue.

MR. RI CHARDS asked for nore clarity as to the decision.

REPRESENTATI VE KELLER advised the decision authorized tribal
marri age of sane sex couples and he questioned whether it is the
role of the attorney general to chall enge the deci sion.

MR RICHARDS said they are a separate sovereign and have the
power under recognized case law to adopt, as between their own
menbers, their own body of law. The question is whether or not
the state would recognize [sane sex nmarriage]. He offered that
the decision will be decided in a dispositive manner under Hanby
v. State of Al aska, 479 P.2d 486, 498 (Al aska 1970), which wll
be decided by the Suprene Court this termas to whether there is
a constitutional right to gay marriage at the federal |evel.

1:41: 25 PM

REPRESENTATI VE M LLETT asked M. Richards to describe his role
in changing | aws specific to the National Guard.
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MR. RICHARDS advised that as attorney general he will not take
the lead on reformng the National Guard. He opined that his
role is to assist the National Guard with its requests such as
enacting a mlitary justice code, or any other |egal changes, or
| egal advi ce. Second, he noted, there wll be a report from
Tri sha Col l'i ns, Speci al | nvesti gat or, who will make
recommendations, if any, as to prosecutions that should occur.
He explained that the primary role of the attorney general's
office will be to review her recommendati ons and nmake a deci si on
as to how to nove forward.

1: 42: 43 PM

REPRESENTATI VE CLAMAN referred to the distinction between
position and policy, and offered that the attorney nakes the
strategy call in court. For exanple, he opined, although there
is a right to a jury trial in a civil matter, the l|lawer can
choose to disagree with his/her client and ask for a court
trial. He pointed to an exanple of school funding and said the
Ket chi kan Gateway Borough suit raised a question of statutory
interpretation as it could conme to a policy question which is
uniquely a question for the governor's office or executive
branch to take a position. He opined that when |ooking at the
details of those relationships there are circunstances under
which the executive branch may advise the attorney general
regarding the position it wants to take on the state's behalf.
He offered that the attorney general's advice nay be that there
is a legal basis to take either position "A " or "B." In his
scenario, he pointed out that the attorney general may choose
position B, but if the governor chooses position A would the
attorney general be expected to officially support position A
He opined that in this scenario the client nmakes the choice.

MR. RICHARDS responded that he agrees and disagrees with the
statenments of Representative Claman in that as attorney general
who is an attorney within the Al aska Departnent of Law, it has
agency clients or the governor's office. As an attorney for
that client, the attorney takes direction, enables the client's
deci sion nmaking, and provides |egal advice, as does a private
att or ney. Al though, he related, there is a slight distinction
in that the attorney general's primary representation is to the
public interest and not to any one individual governnental
client. He related that the attorney general's office follows
direction fromthis client until there is a situation where the
attorney believes the client is taking a position that is not
consistent with public interest. In which case, he noted, the
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duty shifts to the attorney general's office being obligated to
take positions in the public interest. He offered to forward a
1995 Attorney GCeneral Opinion, witten by Bruce Botel ho that
| ays out the historical artifice of the office, the laws of the
State of Al aska, and why there is a nuance difference.

1:46: 04 PM

REPRESENTATI VE CLAMAN offered a circunstance whereby the
attorney general advises the governor there is a sound basis to
support both argunments in the public's interest, and asked
whether there is a point in which M. Richards will say he needs
to follow the governor's direction

MR. RICHARDS explained that the only reason the governor's
direction would not be followed, or any other agency client, is
if the position is not in the interest of the public. I n that
hypot hetical circunmstance, he reiterated, the attorney wll
always follow the direction of the client unless the attorney
general believes the direction of the client is not in the
interest of the public.

1:47:21 PM

CHAI R LEDOUX requested a copy of M. Botelho' s 1995 Attorney
CGeneral Opinion. She surmsed that as an appointed official the
attorney general decides what is best for the public even though
two reasonable people could cone to a concl usion. She offered
that nost of the people in the legislature are trying to foll ow
public interest. She further offered that it is confusing when
M. Richards says that he decides public interest. I n nost
cases, a client says they want to do "A " and the attorney
advises the client that they have a 30-50 percent of prevailing
on "A'" and the client decides to take their chances. She used
the exanple of the Ketchi kan Gateway Borough suit on which sone
peopl e thought there was not much chance it would prevail, and
it did prevail on the superior court |evel. She said she was
confused that M. Richards is the final arbitrator of public
i nterest.

1:49: 28 PM

MR. RICHARDS answered that it is the nature of the Al aska
Attorney General's Ofice and throughout the country as it is an
i ndependent office. Utimtely, he explained, as an independent
office holder the attorney general does nmake those final
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decisions in certain specific areas, primarily in terms of
bringing the disposition and handling of litigation.

1:49: 53 PM

CHAIR LEDOUX related that the handling of |litigation is a
strategic call and not necessarily a policy call as to whether
the litigation is filed in the first place. She reiterated that
whet her the lawsuit is filed is a policy call, and once decided
to do the litigation it is up to the attorney general to decide
how to wi n.

MR. RICHARDS respectfully characterized it differently in that
it is clear and express under Alaska law that the filing,
di sposition, and handling of all litigation is an independent
matter for the attorney general.

1: 50: 47 PM

MR. RI CHARDS responded to Representative C aman that the Hanby
case is an Al aska case before the 9th GCrcuit Court of Appeals
that is on stay. The United States Suprene Court has taken
Certiorari (Cert} in several other state cases with virtually
i dentical constitutional provisions.

REPRESENTATI VE CLAMAN surmised that the prior administration in
the Hanby case took the position before the Federal District
Court and the 9th Crcuit Court of Appeals of advocating that
the Alaska State Constitutional provision, approved by the
voters, was constitutional and should be enforced, and argued
against the plaintiffs. He asked whether this adm nistration
will make any submission to the United States Supreme Court on
what ever the case is before the United States Supreme Court on
sane sex marriage. He further asked whether this adm nistration
has made any decision regarding its position in the Hanby case
com ng out of Alaska, on which it has been invol ved.

MR. RICHARDS reiterated that there has been no decision other
than to seek a stay. He noted that the Alaska State
Constitution is clear, so barring a decision by the United
States Suprene Court that the United States Constitution trunps
the Alaska State Constitution, it is his duty to defend the
Al aska State Constitution. He offered that possibly in June the
decision will be forthcom ng.

1: 52: 52 PM
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REPRESENTATI VE M LLETT noted that M. Richards has been critical
of the action of the legislature regarding HB 4, and SB 21, even
after the referendum on SB 21. She asked whether that would
influence the way he handles DOL, and whether there is
forthcomng legislation that will change any of those two bills.

MR. RICHARDS expressed that his duty as attorney general is to
fully and faithfully execute the laws of the State of Al aska

that are passed by this body, or voter initiative. He stated
that whether or not he disagrees with policy matters associ ated
with bills in the past it does not change his obligation. He

offered that he would not sponsor legislation as it would be up
an adm ni strative agency, and he is not working on anything that
woul d affect HB 4 or SB 21, and no one has asked himto.

1:54:01 PM

REPRESENTATI VE M LLETT asked for verification that his personal
opi nions about HB 4, and SB 21, wll not influence himin any
manner .

MR RICHARDS stated "I don't believe so."
1: 54: 14 PM

CHAI R LEDOQUX questioned how his personal opinions could not
influence the way he handles litigation if he is the final
arbiter of public interest.

MR. RI CHARDS used the exanple of tariffs provisions around HB 4,
and offered that his personal view and testinony, at the tineg,
was that he thought there was a better way to structure some of

the tariff filings. House Bill 4, passed and therefore it is
the law of the land and he will do whatever the |aw of the | and
says.

1:55: 04 PM

REPRESENTATI VE CLAMAN asked if he testified regarding HB 4, as
Craig Richards, citizen, or Craig Richards, representative of a
particular client.

MR. RICHARDS rel ated that he was there on behalf of a particular
client.
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REPRESENTATI VE CLAMAN questioned whether the position of the
City of Valdez was his personal view, or was he strictly working
in his role as counsel for the Cty of Val dez.

MR. RICHARDS offered that it was in his capacity as counsel for
the Gty of Val dez.

1: 55: 53 PM

REPRESENTATI VE GRUENBERG qui ered how he has handl ed cases where
he di sagreed with his client on either substance or procedure.

MR RICHARDS stated that obviously he cannot speak about
specific circunmstances, but any practicing attorney has had that
happen. He noted that his private practice approach has been to
work with the client, explain the disagreenment as to policy or
strategy, and offer the client his/her full and best opinion.
He added that when the distinction was nade on matters invol ving
strategy it was ultimately the client's deci sion.

REPRESENTATI VE GRUENBERG asked if his philosophy was "you are
the client, suffer the consequences of their own decision."

MR. RICHARDS related that in private practice the client has the
right to nmake their own decisions about their case. He said he
has found that when the client is fully informed and he has
expl ai ned the consequences, that they would conme to a mddle
ground in the approach to take.

1:58:11 PM

REPRESENTATI VE GRUENBERG said it may be nore difficult when the
attorney general has 60 |egislators, an unknown anmount of people
in the executive branch, and 700,000 citizens to figure out what
everyone wants.

1:58: 27 PM

CHAI R LEDOUX closed public testinony after ascertaining no one
further wished to testify.

1:58:56 PM
REPRESENTATI VE KELLER noved to forward the nanme of Craig W
Richards to the joint session of the House and Senate for

confirmation. However, the vote in the House Judiciary Standing
Conmittee is no indication how a legislator may vote on the

HOUSE JUD COW TTEE -19- March 16, 2015



House fl oor. There being no objection, the confirmation of
Craig W Richards is advanced from the House Judiciary Standing
Comm ttee.

1: 59: 33 PM
ADJ QURNVENT

There being no further business before the commttee, the House
Judi ciary Standing Conmittee neeting was adjourned at 1:59 p. m
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