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SAVANTHA WVEI NSTEI' N, Attorney
Juneau, Al aska
POSI TI ON STATEMENT: Testified in opposition to HB 334.

JANE ANDREEN
Dougl as, Al aska
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REPRESENTATI VE CATHY MJUNOZ
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Juneau, Al aska

PCOSI TI ON STATEMENT: Testified as the sponsor of the bill, HB
334.

ACTI ON NARRATI VE
3:03: 55 PM

CHAI R PAUL SEATON called the House Health and Social Services
St andi ng Commttee nmeeti ng to or der at 3:03 p. m
Representatives Seaton, Talerico, Stutes, and Vazquez were
present at the call to order. Representatives Foster and Tarr
arrived as the nmeeting was in progress.

HB 200- ADOPTI ON OF CHI LD | N STATE CUSTODY

3:04: 21 PM

CHAI R SEATON announced that the first order of business would be
HOUSE BILL NO. 200, "An Act establishing procedures related to a
petition for adoption of a child in state custody; adding a
definition of 'proxy for a formal petition'; anmending Rule 6(a),
Al aska Adoption Rules; and providing for an effective date."

3:05: 53 PM

REPRESENTATI VE VAZQUEZ noved to adopt the proposed comittee
substitute (CS) for HB 200, |labeled 29-GH1262\W d over,
3/ 24/ 16, as the working draft.

CHAI R SEATON obj ected for discussion.

3:06:17 PM

CHRI STY LAWION, Director, Central Ofice, Ofice of Children's

Services, Departnment of Health and Social Services, said that
proposed HB 200 offered "sonething for everybody and has a |ot
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of positive attributes that will really inprove services and
access for child in need of aid (CINA) matters. She descri bed
the |egal background for an adoption case, listing a Suprenme
Court case in Alaska, Native Village of Tununak v. State of
Al aska, Departnment of Health and Social Services, Ofice of
Children's Services, and H'S. and K S., case nunber 334 P.3d
165, as well as the U'S. Supreme Court case, 133 S. O 2552,
Adoptive Couple v. Baby Grl, in South Carolina. She expl ai ned
that the U 'S. Supreme Court case had been settled prior to
settlenent of the Alaska case, and it stated, in sum that in
order to be considered for adoption of the child, there nust
first be filed a formal petition to adopt the child. The Al aska
Suprene Court had then taken its lead from the decision by the
U S. Suprene Court. She relayed that in the Alaska case,
al though the foster famly had filed a fornmal petition to adopt,
t he grandnother had not filed, even though at that tinme it was
not a requirenent to be considered. She reported that the
Al aska agencies, along with the governor's office, the Al aska
Federation of Natives, and other tribal entities canme together
to seek a solution reconciling the U S. Suprene Court decision
and the federal |aw recognized since 1978 under the Indian Child

Welfare Act (1CMW). She explained that this law specified
pl acenent preferences when children were going to be adopted or
pl aced. She added that non-native children also had placenent
preferences that needed to be followed. Under | CWA, native
child placenent preferences were extended to tribal nenbers of
the child or the parent. She explained that, as the fornmal
application for adoption could be a very bureaucratic process to
formally recognize consideration, it was now suggested to
instead use a proxy for adoption, in lieu of the form

petition. She said that the proxy could be submtted "orally,
in witing, via fax, in a neeting, in a hearing, in a nunber of
different ways where they basically just state their intent to
be considered for the immedi ate and permanent placenment of the

child." She pointed out that this would not negate the eventua
requirenent to file a formal petition to adopt, as it was stil
necessary to provide this docunentation to the court. The proxy

woul d preserve and protect the intention for recognition by the
| CWA preferences, and would subsequently initiate the policy of
eval uation for appropriateness of placenent. This report would
then be filed with the courts for consideration by all the
parties. She further explained that the adoption hearings would
be conjoined with the CINA case. She stated that the proposed

bill provided for a mnmechanism to streamine a nunber of
different |egal decisions that could inpact a child in the state
child welfare system She pointed out that, ~currently,

adoption, guardianship, and civil custody matters all happened
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in different courts, often wth different judges and at
different tinmes, which often created redundancies and del ays for
the involved parties in the quest for permanency for the child.
She stated that the proposed bill would provide a one judge, one
child, one famly nodel, such that all the hearings would be
conjoi ned under a CINA hearing, thereby allowing the judge to be
nost informed and best equipped to provide a good judicial
det erm nati on. She offered her belief that this would create
significant efficiencies for all the involved parties, and would
expedite children to permanency.

3:13: 48 PM

M5. LAWION par aphrased the changes from Version A to Version W
Detailed Sectional Analysis, [included in nenbers' packets],
whi ch read:

Section 1: adds to the legislative intent
"guardianship and civil custody matters" in addition
to adopti ons.

Section 2: adds language to allow petitioners n
adoption matters to have the matter finalized in the
judicial district in which they reside if no party in
child in need-of-aid case objects.

Section 3: adds reference to AS 13.20.050(b).

Section 4: adds |anguage to allow petitioners in
adoption matters to have the matter finalized in the
judicial district in which they reside if no party in
child in need-of-aid case objects.

Section b5: changed "nust" to "shall" and adds
reference to AS 25.23.030(d).

3:15:18 PM

M5. LAWION noved on and stated that there were no changes to
Section 6, and paraphrased the changes to Section 7 in the
sectional analysis, which read:

Section 7: This section now includes that in addition
to guardi anship and adoption cases needed to be heard
within the child-in-need-of-aid matter, so too, shall
civil custody matters where there is action which
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i nvol ves di vorce or | egal separation
regarding a child in state's custody.

3:15:49 PM

VB LAWION continued and advised there were

pr oceeds

no changes to

Section 8, and paraphrased the changes to Section 9 in the

sectional analysis, which read:

Section 9: adds reference to three newy created
sections AS 47.10.111/112/113. AS 47.10.111 provides
further clarity about what happens when a petition is

filed, how it wll be held in abeyance
permanent plan is reviewed by the court.
establishes tineframes the departnent nmnust

until the
It further
meet . |t

further adds clarity about party status and who woul d

be considered a party or not.

AS 47.10.112 provides the clarity and |anguage about
the use of a "proxy" and describes how the "proxy"
seeks to preserve the placenment preferences outlined
under the Indian Child Wl fare Act for those children

where the Act applies. It also further
extended fam |y nenber within the neani ng of

that a biological parent individually or
counsel nmay also request a "proxy" rmade

defi nes
| CWA, and
t hr ough
to the

departnment on behalf of an extended famly nenber,
menber of the Indian child' s Tribe, or other Indian

fam |y menber.

CHAI R SEATON requested clarification that Section 9 created the

proxy system
MS. LAWION replied yes.

3:17:18 PM

M5. LAWION continued paraphrasing the changes from Version A to

Version Wof the proposed bill, which read:

Section 10: clarifies that the definition
famly nenber” is in statute, and adds
| anguage for extended fam |y nenber.

Section 11: clarifies that the definition

famly nenber” is in statute, and adds
| anguage for extended famly nenber.
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3:17:45 PM

MS. LAWION conti nued:

Section 12: added new paragraphs to nore clearly

define "Indian child" and "Indian child's Tribe".

Section 13: adds further detail to the definition of
"famly friend" that now includes nenbers of |Indian

child's Tribe, a nenber of the Tribe in which

t he

child's biological parent is a nenber or another

I ndi an fam |y nenber.

Section 14: adds | anguage indicating the petition to
adoption can also be brought in the district where the

petitioner resides.

M5. LAWON shared there were no changes to Section 15,
to Sections 16 and 17, which read:

and noved

Section 16: further states that Al aska Adoption Rules

now indicate that a proceed shall be heard as a

part

of the child-in-need of-aid matter or in the judicial
district in which the petitioner resides if notice is

provided to the parties and no one objects.

Section 17: adds clarity that the court rules

now

include petitions for adoption or |egal guardianship.

Al so, details about the findings the court nust

make

about whether the petitioner is entitled to placenent
preferences under |ICM or state statute, whichever
apply as well as the conpliance of pl acenent

preferences in relation to a proxy or if there is
cause to deviate fromthose preferences.

3:19:21 PM

M5. LAWION then directed attention to Section 18, which

good

read:

Section 18: adds reference to new subsections rel ated

applicability.

M5. LAWON stated that there were no changes to Section 19, and

conti nued to Sections 20 and 21, which read:

HOUSE HSS COW TTEE -7- March 29, 2016



Section 20: clarifies that regulations can be adopted
upon the signing of the bill but all the other
provisions are not effective until January 1, 2017 to
give time for inplenentation.

Section 21: clarifies that regul ations can be adopted
upon the signing of the bill but all the other
provisions are not effective until January 1, 2017 to
give time for inplenmentation

3:20: 02 PM

REPRESENTATI VE STUTES asked whether this proxy was related
solely to the Indian children.

M5. LAWION replied that the use of a proxy was only applicable
if the child was qualified under ICM, and then famly nenbers,
both native and non-native, could wuse the proxy for that
process.

REPRESENTATI VE STUTES said that her problem with the proposed
bill was that, as there were many children in foster hones
wishing to be adopted, this "excludes the Filipino conmunity,
this excludes the Caucasian comrunity, this excludes any other
mnority." She advised this was problematic for her, to focus
on "just the Indian or the Native Al askan group.” She shared a
conversation with Representative Gara, in which he expressed the
possibility of incorporating an anendnment which would include
children of all ethnicities.

3:21:46 PM

M5. LAWON reiterated that the provision for the proxy was
specific to Alaska Native children wunder the Indian Child
Wel fare Act, which is specific to this group. She reported that
all other children had placenent preferences for adoption, as
well as tenporary placenent that outlined a hierarchy for
| ooking at famly relatives and famly friends prior to |ooking
at strangers. She expressed concern for a proposed anmendnent
because currently there is a zero fiscal note, and any changes
woul d nmake it difficult to manage w thout additional resources.

3:23:10 PM
KATIE LYBRAND, Assistant Attorney GCeneral, Child Protection

Section, Cvil Dvision (Juneau), Departnent of Law, in response
to Representative Stutes, clarified that the other provisions of
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the proposed bill related to guardianship and adoption being
heard as part of the child-in-need of aid proceedings applied to
all children comng into state custody. She stated that there
were placenent preferences, outlined in state statute, for
children not subject to the Indian Child Wl fare Act (ICW), and
that the proposed bill did not change these preferences. She
explained that the adoptive placenent preferences under |CWA
were triggered by a formal petition to adopt, as supported by
the U S Supreme Court. She stated that the proposed bill only
addressed this barrier, hence its focus on Indian children.

REPRESENTATI VE STUTES relayed that she was clear that this
"relates to sone kids in foster home and not others.” She
stated that this troubled her as there were so many children in
foster care and the state was proposing |egislation that was not
treating everyone equally. She questioned the cost to give this
advantage to all children.

3:25:49 PM

REPRESENTATI VE VAZQUEZ directed attention to the proposed
commttee substitute, Version W page 1, line 9, and asked about
the "additional flexibility" referenced.

M5. LAWON explained that this "additional flexibility" referred
to the initial use of a proxy in lieu of the formal petition
during the identification of interest for tenporary and
per manent pl acenent.

REPRESENTATI VE VAZQUEZ asked if the proxy was a less fornal
means of conmmuni cation of the desire to adopt.

M5. LAWON said that this was the current nmechanism which
allowed individuals to identify thenselves to the courts and the
Ofice of Children's Services as interested in the imedi ate and
per manent placenent of children.

REPRESENTATI VE VAZQUEZ asked if the proxy would conmply with the
U.S. Suprene Court deci sion.

MS. LAWION said that it woul d.

REPRESENTATI VE VAZQUEZ asked for the copy of the U S. Suprene
Court deci sion.
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REPRESENTATI VE VAZQUEZ referenced page 2, line 1 - line 7, of
Version W and asked if a "tribal customary adoption”™ was wthin
the inherent authority of the tribe.

M5. LAWION explained that there were currently three tribes in
Alaska that had exclusive jurisdiction over child welfare
matters, while the remaining 226 tribes had concurrent
jurisdiction with the State of Alaska in these child welfare
matters. This allowed for assertion of jurisdiction for
novenent of a case to tribal court at any tine, with the state
no |onger involved. She noted that tribal customary adoptions
could be kept in the state courts with the tribe and famly
working in conjunction with the state; however, as the final
adoption was often inplemented through the tribal customary
adoption, there was a mechanismto carry out the adoption while
allowing the famly to continue receiving support from the
state. She stated that this was nore culturally appropriate.

M5. LYBRAND, in response to Representative Vazquez, added that
the main difference was for the entire adoption being perforned
by the tribe, whereas the other situation was to have the
adoption take place in tribal court although the famly would
continue to receive support and have invol venent fromthe state.

REPRESENTATI VE VAZQUEZ asked which sections applied to both
native and non-native children in custody.

M5. LYBRAND directed attention to Version W and said that in
Section 9 only the added AS 47.10.112 specifically applied to
children subject to the Indian Children Wl fare Act; all other
parts of Section 9 applied to all children. She said that many
of the sections, including Sections 2, 3, 4, 5 6, 7, and 8
applied to both children subject to I CWA and those who were not.
She noted that the specific anmendnent in Section 10 only applied
to Indian children, as well as the anendnents clarifying
definitions for Indian children in Sections 11, 12, and 13. She
relayed that Section 14, 15, 16, 17, 18, 19, and 20 applied to
all children in state custody.

REPRESENTATI VE FOSTER stated his support of the proposed bill,
and although it was not all inclusive, there were nany good
t hi ngs. He stated his support for any efforts to include non-
natives, and enphasized that the ICWA provisions were very
inmportant to his Al aska Native constituents.

3:35:32 PM
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REPRESENTATI VE VAZQUEZ asked for clarification that, as the
proxy mekes it nore accessible to individuals, why it was only
applicable to Alaska Native children

M5. LAWON explained that this was specific to Alaska Native
children to ensure that the adoption placenent preferences and
provi sions as outlined by ICM were recogni zed and consi dered by
the courts and the parties.

REPRESENTATI VE VAZQUEZ said she that she still did not
under st and.

M5. LYBRAND expl ained that the intent of the proxy procedure was
to preserve the adoption placenent preferences in |ICM which
only applied to Indian children. She reiterated that there were
exi sting placenent preferences which applied to all children
when they cane into state custody. She stressed that the
department was always striving to first place children wth
famly, and those preferences already existed in statute. She
relayed that this was seeking to address that specific issue for
Indian children in light of the recent US. Suprene Court
decision that a formal petition was necessary to trigger the
adoptive placenent preferences. The proposed bill would reduce
that barrier by allowi ng for the proxy procedure.

M5. LAWON clarified that the court system was working on the

petition form to adopt, in order to nake it easier for all
petitioners and renove the need for an attorney. She pointed
out that in all the scenarios, it would be necessary for
completion of the formal petition "at sone point along the
conti nuum" She reported that, for people interested in

adopting children not covered under ICWA, there could be a
formal petition to adopt or just a verbal request for adoption

to initiate the consideration for evaluation of placenent. She
stated that for the ICWA adoption placenent preferences to be
adhered to, the proxy could be submtted in lieu of the
petition.

REPRESENTATI VE STUTES asked if the proxy would elimnate sone of
the tinme involved during the fornmal petition process.

M5. LAWON explained that, ultimately before an adoption could
be finalized, an adoption petition would have to be filed.

REPRESENTATI VE STUTES asked if, as the proxy elimnated sone of
the up-front tine, why this was not applicable to all everyone.
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M5. LAWION replied that this was a tinming issue.

REPRESENTATI VE STUTES asked why this option could not be
tailored to offer to all children.

CHAIR SEATON offered his wunderstanding that, as the proxy
allowed for the ICWA priorities to be in place, it was offered
to tribal nenbers. The proxy allowed for the preference of
tribal nenbers. He nused about a way to add another proxy for a
new set of preferences other than those preferences used every
time a child was brought into custody. He pointed out that
there was not a tribal nenbership preference defined for other
gr oups.

M5. LAWON expressed her agreenment that this was a good
representati on.

REPRESENTATI VE STUTES reiterated her interpretation for the
pr oxy.

M5. LAWON, in response to Representative Stutes, said that
there may have been sone m sconmuni cati on. She expl ai ned that
the proxy was a timng issue, it did not change the efficiency
or speed for the case, but sinply provided the court a formnal
means to give recognition to the federal law for placenent
provi sions offered to Indian children which were different than
all other children for the reasons outlined in the act [ICWM]
when it was created in 1978. She noted that these reasons stil
exi st ed. She stated that this preserved that decision for the
record when discussion arose for permanent placenent of the
chi |l d.

REPRESENTATI VE STUTES questioned whether the proxy had anything
to do with timng.

M5. LAWON replied that she did not wunderstand the question
about timng. She reiterated that, in order for the court to
recogni ze that there were placenent preferences for children

covered by the ICM, it was not necessary to file a petition "to
call that out."

REPRESENTATI VE STUTES said that it did not nake sense to her.
3:48: 14 PM

REPRESENTATI VE TARR asked to clarify that, as tribal governnents
had sovereignty, a relationship that the federal governnent did
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not have with other ethnic groups, this made the placenent
pr ef erences uni que.

M5. LAWION replied "yes."

REPRESENTATI VE TARR asked if, as the standard practice was to
first place a child with a fam |y menber, then all children were
being treated in the sane way in order to respect cultural and
ethni ¢ background. She relayed that the standard practice
ensured that initial efforts were nade to "match that up."”

M5. LAWION replied that other federal |laws nmap out the responses
and standard practice of child welfare for any ethnicity.

REPRESENTATI VE TARR pointed out that the tribal relationship did
not exist with other cultural groups.

M5. LAWON expressed her agreement that this was a unique
situation, as the significant difference with |ICM was not race
based, but was based on a political status as Al aska Natives had
an inherent right to govern and have jurisdiction over their
famlies, a governnment to governnment relationship. She pointed
out that no other ethnicity benefited from such a rel ationship.

REPRESENTATI VE STUTES asked if she could file a proxy to stop
the adoption process in order for the courts to recognize that
she was a relative and that she wanted custody of the child.

M5. LAWION replied that, unless the child was covered under
| CWA, she could not file a proxy, but that she could file a
petition in court or contact the Ofice of Children's Services
(OCS) and state her interest. At that point, OCS would notify
the parties that there was an interested relative and woul d work
with her to establish placenent.

REPRESENTATI VE STUTES interrupted Ms. Lawmon and said, "So, the
short answer is no."

MS5. LAWION continued and stated that OCS would coll aborate with
her, regardl ess.

REPRESENTATI VE STUTES reiterated, "So, the short answer is no."

M5. LAWON stated that the proxy would not apply if this was not
an Indian child.

REPRESENTATI VE STUTES said, "Yes, the answer is no."
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M5. LAWION replied, "[The answer to] your original question, if
that would apply to -- assuming you weren't talking about a
child covered under the Indian Child Wl fare Act, yes, is no."

3:53:11 PM

CHAIR SEATON directed attention to the proposed conmttee
substitute, Version W page 1, line 9, and read: "an individual
seeking immediate permanent placenent of an Indian child in
state custody with additional flexibility to preserve and apply
the placenent preferences outlined in the Indian Child Wlfare

Act with respect to that individual." He stated his
understanding that an individual with one of these preferences,
under federal law that was different than state preferences,

including tribal nenbership, who wanted to seek imediate and
per manent placenent would use this to notify the court that they
wanted to apply these placenent preferences as outlined in | CWA

M5. LAWION replied that the proposed bill would provide for the
recogni tion of those preferences by the courts.

CHAI R SEATON asked whet her, before a court could act on these in
a final adoption, it was necessary for the standard application
to be filed.

M5. LAWION replied that the court would be overseeing the people
wanting the child for adoption, assisting in determ nation of
the best placenent for the child, and providing its input,
before an adoption was finalized. She relayed that it mght not
necessarily be the person who had filed the proxy.

3:55:26 PM

REPRESENTATI VE TALERI CO asked if a proxy could be filed on your
own behal f.

M5. LAWION expl ained that the proxy could be filed on behal f of
a famly nmenber or other tribal nmenber through the tribe, or the
parent could identify sonmeone through the parent's council.

REPRESENTATI VE TALERICO offered that, although the customary
definition of proxy was to take action on behalf of soneone
el se, soneone was allowed to submt a proxy on their own behal f.

M5. LAWION expressed her agreenent.
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CHAI R SEATON clarified that it would only be inclusive of those
outlined on the preference established in ICM, and would not
i ncl ude anyone outside this system

M5. LAWON expressed her agreenment and stated that the
preferences for a relative to an Indian child often included
rel ati ves who were non-Native, and they woul d be included.

3:57:23 PM

REPRESENTATI VE TARR reflected on why the tool of a proxy could
not be used in other adoption cases. She |listed the process for
any adoption, which included the imediate search for famly
menbers for possible placenent early in the process. She nused
that, by final adoption, the proxy was not as inportant. She
asked if this was a fair conparison, and if it was necessary for
a proxy in these other cases.

M5. LAWON expressed agreenent that the |aw napped out specific
ti meframes, such that once a child canme into custody, there had
to have been an exhaustive relative search, then relatives were
noticed for their right to be considered for placenent. She
pointed out that this was an on-going process. She said that,
in all adoption proceedings, relatives denied for placenent had
an opportunity to have the decision reviewed. She offered her
belief that the use of a proxy allowed for many famly nenbers
to be notified and the placenment preferences [under 1CWA] to be
consi der ed. She pointed out that, although they may not
dictate, the placenent preferences had to be recognized and
considered by the court in acknowl edgenent of the federal |aw.

[ HB 200 was hel d over. ]

HB 334- CH LD CUSTCDY; DOM VI OLENCE; CH LD ABUSE

4:01: 48 PM

CHAI R SEATON announced that the final order of business would be
HOUSE BILL NO 334, "An Act relating to visitation and child
custody. "

4:02:14 PM

CRYSTAL KCENEMAN, Staff, Representative Cathy Minoz, Al aska
State Legislature, remnded the commttee that HB 334 was
introduced to give judges discretion in determning child
custody schedules, in the best interest of the child. She
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shared that during the nunmerous discussions with judges and
attorneys regarding the statutes surrounding the child custody
schedul es, there had been a request for discretion, as the
rebuttable presunption could result in unintended consequences.

She acknow edged that this was an enotional issue, and she
expressed a desire to protect the children while not damaging
the bonds between parents and children. She nentioned that
nothing in the proposed bill prevented a judge from

consideration of any evidence of donestic violence or sending
sonmeone to a batterer's intervention program or to substance
abuse counseling.

4:05: 07 PM

M5. KCENEMAN paraphrased from the sectional sunmary [included in
menbers' packet], which read:

Section 1. Changes the phrase "has conmtted a crine
i nvol ving donestic violence" to "has been convicted of
a crime involving donestic violence" for purposes of
the court's authority to set certain conditions for
visitation in proceedi ngs involving donestic viol ence.

Section 2. Changes the phrase "a  history of
perpetrating donestic violence" to "has been convicted
of a crime involving donestic violence" for purposes
of the rebuttable presunption against delegating a
depl oyed parent's visitation rights to certain famly
nmenbers in a custody or visitation proceeding.

4: 05: 50 PM

MS. KCENEMAN nmoved on to Section 3, Section 4, and Section 5,
whi ch read:

Section 3. Changes the phrase "a  history of
perpetrating domestic violence" to "has been convicted
of a crime involving donestic violence" for purposes
of the rebuttable presunption against delegating a
depl oyed parent's visitation rights to certain famly
menbers in a proceeding for nodification of a custody
or visitation order.

Section 4. Changes the phrase "if one parent shows
that the other parent has sexually assaulted or
engaged in donestic violence" to "if one parent has
been convicted of a crinme involving sexual assault or
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donmestic violence" relating to the factors that a
court may consider in determning the best interests
of the child for custody. Adds evidence of sexual
abuse in the proposed custodial household to the |ist
of factors a court may consider in determning
cust ody.

Section 5. Changes the phrase "a history of
perpetrating donmestic violence" to "has been convicted
of a crinme involving donestic violence" relating to a
rebuttabl e presunption in custody judgnents.

4:06:43 PM

MS. KCENEMAN di scussed Section 6, Section 7, and Section 8,
whi ch read:

Section 6. Deletes the reference to the rebuttable
presunption against granting custody to a parent who
has a history of perpetrating donmestic violence.

Section 7. Changes the phrase "a history of
perpetrating domestic violence" to "has been convicted
of a crime involving donestic violence" for purposes
of custody determnations in cases where the court
finds that both parents have been convicted of a crine
i nvol vi ng donestic viol ence.

Section 8. Changes the phrase "a  history of
perpetrating donestic violence" to "has been convicted
of a crime involving donestic violence" for purposes
of the conditions a court nmy set before allowng
supervi sed visitation

4: 07: 44 PM
MS. KOENEMAN concl uded with Section 9, which read:

Section 9. Limts the applicability of the changes

made by the bill to visitation and custody orders
i ssued on or after the bill's effective date.
4:08: 04 PM

CHAIR SEATON asked M. Koeneman to discuss rebuttable
presunption and review its interpretation and function.
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M5. KOENEMAN explained that currently, if there had been one
serious incident of donestic violence or nore than one instance
of donestic violence, then the rebuttable presunption would take
pl ace. In determining the history of domestic violence, the
j udges used a preponderance of evidence. She relayed that the
application could include a donestic violence order or a

restraining order that had been put in place. She indicated
that [even one] incidental contact violation of a restraining
order would invoke the rebuttable presunption. She decl ared

that this would result in the loss of sole or joint |egal or
physical custody of the child, and there could be only a

supervi sed visitation. She explained that a judge could order
attendance at a batterer's intervention program although a
prerequisite was the adm ssion of guilt. She pointed out that

not admtting guilt, even when a person truly felt they had not
done anything wong, would prevent entry into the batterer's
i ntervention program

CHAI R SEATON asked for clarity to the rebuttable presunption.

M5. KCENEMAN expl ained that with a rebuttable presunption, after
conpletion of the batterer's program the person could return to
the judge and ask for a change in the custody schedul e.

4:12: 05 PM
CHAI R SEATON opened public testinony on HB 334.
4:12:41 PM

PAUL GRANT, Attorney, shared his background in famly law and as
a volunteer with Alaska Network on Donmestic Violence and Sexua
Assault (ANDVSA), although, as a legal practitioner, he stated
his strong support of the proposed bill. He stated his
phi | osophical objection to presunptions in general, and he
opined that presunption neant an essential conviction of
wr ongdoi ng wi t hout any showi ng particular to the person.

MR. GRANT paraphrased from his witten testinmony [included in
nmenbers' packets], which read as follows [original punctuation
provi ded] :

| wite in strong support of HB 334. As a private
practice lawer wth extensive experience in custody
[itigation, it has been ny observation that the
donmestic violence provisions of AS 25.24.150 (g) et
seq. are often used not for their intended purpose,
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the protection of children from harm but rather to
gain a tactical advantage in custody disputes. It has
been ny further observation that “the presunption” is
very often applied in cases in which there has been
absolutely no docunented harm to the child, but only
situational or technical violations of the |aw having
no possible bearing on the safety or best interests of
the child. As an exanple, let nme cite a hypothetica

case — but one that is very simlar to cases in which
| have been involved. The father, during an argunent
with nother, slamred a door, causing damage to the
door frame. The father was never charged with a crine.
Their child was in the house but there is no evidence
the child actually witnessed the incident (he nmay have
heard the argunment). The nother obtained a donestic
violence restraining order, claimng that the door
slam was an assault, and 1 also that the door damage
was nalicious destruction of property (both “crinmes of
donmestic vi ol ence” within the meani ng of AS
24.25.150). Subsequently, the father inadvertently
violated the protective order by attenpting to speak
wi th the nother when he encountered her in the grocery
store. Since no conviction of a crine is required
under the statute, the father was now guilty of two
incidents of donestic violence, and in the ensuing
custody case, the court had no option but to apply the
presunption of donestic violence. The father was
reduced to mniml supervised visits with his son.
Unfortunately, the only visitation supervisors he
could find <charged $75 per hour for supervision
servi ces. Because he was paying full child support, he
sinply <could not afford to see his son, and
consequently that relationship has been largely
destroyed. Wiat is remarkable about this very common
scenario is that there was absolutely no denonstrated
harm to the child caused by the supposed two acts of
donmestic violence. There was no physical violence
directed at any person involved. There was no nexus
between the acts of the father and the best interests
of the child. Yet, on this flimy showi ng, the strong
relati onship between the father and his son has been
functionally destroyed. The provisions of HB 334
requiring actual conviction of «crines of donestic
vi ol ence, rather than just “preponderance of evidence”
all egations, will go a long way toward renedyi ng these
abuses. Another admirable feature of the bill is that
it confines consideration of convictions to a
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reasonable 5 year period under AS 25.20.061. However,

| would suggest that the 5 year limtation set out in
AS 25.20.061 be included also in AS 25.24.150. This
would clarify the legislature’s intent to Ilimt

consideration of donestic violence allegations to a
reasonable time period. As interpreted currently by
the Supreme Court, because there is no tinme limtation
i nposed under AS 25.24.150, the courts are required to
consider allegations of donestic violence that have
not been actively litigated, no matter how old, and no
matter if the parties settled their custody dispute.

Here is an exanple that shows the unjust results that
can flow from this rule. | recently conpleted a six
day trial in a custody nodification case that was
| argely based on allegations of domestic violence that
were 8 to 10 years old. The parties had settled their
case without litigating the DV allegations in 2009.

The nother now sought to have the court inpose the DV
presunption even though the parties had shared
physi cal and |egal custody since their separation in
2008. As you can imagine, the difficulty of disproving
allegations that are ten years old is trenmendous.

Fortunately the nother was found not to be credible
and the notion was deni ed; however, the parties spent
six days of the court’s valuable tine getting to that
result. Had there been a statute of limtations on
al l egations which mght trigger the presunption in AS
25.24.150, the case would never have been brought. A
final thought on the bill is this, and | recognize
that it may be controversial. It seens to ne that the
current |egislation conflates protection of the child
with protection of the former spouse. In theory, there
is no reason that the fornmer spouse needs protection

to the extent that it 1is wused that way wthout
considering the negative inpact on the relationship of
the child to the alleged perpetrator, it can actually
do harm to the child. | believe that there should be
sonme consideration given to narrowing the [list of
triggering crinmes of donestic violence to ones in
which the petitioner/plaintiff can denonstrate a
direct inpact on the well-being of the actual children
involved (rather than a hypothetical or theoretical

impact on children in general, or an inpact on the
other parent). | would like to see the bill anmended to
require both conviction and a showing that harm
occurred or is likely to occur to the child involved
in the actual case before the court. Wth these m nor
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qualifications, | heartily applaud the |egislation.
This is a set of statutes that has been msused for
far too long. Many parental relationships (usually,
t hough not always of fathers to their children) have
been destroyed based on conpletely hypothetical and
theoretical harns that sinply do not exist in the
particular case before the court. HB 334 is a great
step toward remedyi ng the situation.

MR. GRANT offered his belief that the proposed bill was a very

good start at resolution for sonme of the problens.

4:20:52 PM

FRED TRIEM Attorney, paraphrased from a prepared docunent,
[included in nmenbers' packets], which read as follows [origina

punct uati on provided]:

Six argunents in support of the original bill first
present ed before CS

#1 Original HB 334 elimnates a vague, anbiguous, ill-
defined term “a history of perpetrating” wth a
precise term “convicted”.

#2 Vague | aw provokes disagreenent — inspires, invites
[itigation.

#3 H&SS Comm Substitute is step backwards replaces
precise with vague “clear and convincing evidence”
which is not a precise legal term

#4  Oiginal HB 334 wll stream ine judicial
proceedings by omtting collateral trials on side
issues (a) “commtted a crinme”; (b) “a history of
perpetrating DV’'; *“a history of perpetrating”; (c)
“shows that the other parent has sexually assaulted or
engaged in donmestic violence”; [presunption of] “a
history of perpetrating”; nultiple: ®“a history of

perpetrating” (8 timnes)

#5 Protects the parties by assuring that (a) DV
accusation has been brought in a tinely fashion (b)
with fair advance notice to the accused, and (c) has
been adj udi cated by a judge and jury.
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#6 WII conserve judicial resource: reduce judicial
burdens, save court tinme, attorney efforts (public &

private attorneys), wll save court system noney $ by
| owering nunber of disputes and reducing extent of
[itigation.

Summary: HB 334 replaces vague, anbiguous law wth
accurate, precise |aw

Beauty of the Oiiginal Bill: wll reduce litigation
and judicial work, save Al aska Court System tine and
noney, di scourage wasteful |egal disputes.

4:27:09 PM

BRENDA STANFILL, Interior Alaska Center for Non-Violent Living
(I1AC), paraphrased from a prepared statenent [included in
nmenbers' packets], which read as follows [original punctuation
provi ded] :

| am followng up on a phone call that | nade to your
office yesterday. | know things are very busy and
wanted to nmke sure | connected with your office to
state my strong concerns with HB334 passed from House
Heal th and Social Services. In the original bill the
| anguage for when the rebuttable presunption to the
i ssue of donestic violence and custody woul d be raised
was changed to require a conviction of donestic
violence instead of a "history defined as two or nore
incidences or one serious injury event" There was
strong opposition to this change in |anguage as often
times these cases are not pursued by the district
attorney, sone areas have no |law enforcenent to call

untrained |law enforcenment arrest the victim when not
recogni zing the difference between self-defense and
primary aggressor, and that soneone could have a
conviction due to a very bad tine in their life but
not truly be an individual who uses abusive tactics to
control their famly. In response to the concerns the
bill sponsor rewote the bill, however, now the
proposal is to require clear and convincing evidence
of the domestic violence instead of the preponderance
of the evidence that is normally required in custody
consi deration, replacing how history was determ ned as
two instances to just be history determned at the
di scretion of the courts, or a conviction for domestic
violence. In addition, it renoves the rebuttable
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presunption and treats donestic violence as just
anot her issue considered in custody. Having worked on
the Crimnal Justice Commission this year | realize
there are two sides to each issue comng before you
and that you nmust weigh out what is best for our state
in the larger schene of things and not just based upon
one or two cases. Currently the information being

presented on why this bill is needed is based those
one or two cases where it didn't appear to go as
planned. |1 have heard a few Dad's feel they were

unjustly inpacted by this presunption when it was
applied to them and a few attorneys that appear to
have |ost custody cases and feel that the donestic
vi ol ence that had occurred in the case should not have
been considered as hard as it was. As we know donestic
violence is learned in the home and the |[argest
predictor of a future batterer is what he or she
observed in the home environment. Knowing this it is
i nperative that we have a process in place to identify
when this behavior 1is happening and once it 1is
recogni zed that we limt the child s exposure to this
until the abusive individual get helps for their
i ssue. The current "rebuttable presunption” provides a
hearing for the nother and father to present the case
and the judge makes a determnation on whether it
applies. If it does apply, the individual found as the
abuser's tine is limted and supervised until they
conplete the prograns set out by the judge where they
can learn skills that allow them to be a parent
nodel ing healthy relationships instead of "grow ng" a
new batterer. As you have heard nme talk about in ny
testinmony through the Crimnal Justice Commi ssion work
and HB205, we have grown the offenders who are now in
jail through the social issues they are experiencing
as children and we have not intervened in. The
presunption |anguage passed in 2004 has saved victins
lives and has provided an opportunity for children to
interact with an abusive parent in a healthy way

through nmonitoring and supervision until that parent
gets the assistance they need to be able to nodel that
heal thy behavior w thout supervision. | have truly

t hought through whether there is a fix needed. |
talked to judges, victins, |awers, and advocates. The
statute as currently witten works and does not need
fixing. |1 urge you to leave the current statute
regarding the rebuttable presunption as «currently
witten and to hold this bill.
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4:31:53 PM

SAMANTHA VI NSTEI'N, Attorney, said the majority of her casel oad
is in Famly Law, but she also works with the Al aska Network on
Donestic Violence and Sexual Assault (ANDVSA). She added t hat
she offered pro bono |legal service to the Aiding Wnen in Abuse
and Rape Energencies (AWARE Inc.) shelter. She stated that she
had a greater <concern for nmen in the donestic violence
proceedi ngs as the current laws allowed that a father would |ose
the nonent any allegations were stated, as neither ex-parte
orders nor violations of these orders required any proof of an

act of violence. She declared that these fathers were guilty
until proven innocent, and even while working to prove their
i nnocence, they lost time with their children. She listed the

fears facing many of these fathers as a result of the
accusations. She declared that the law was "in place to protect
all citizens and sonetines there are oversights in the way a
particular law is witten. These oversights can be renedied
w thout losing protections for our nost vulnerable citizens."
She enphasized that this was a request for protection "for both

categories,"” stating that the proposed bill did not try to
protect  batterers, abusers, and perpetrators of donestic
violence, and it did not force children to stay with an abusive
parent. She declared a desire for those with an actual history

of domestic violence, who had been tried and convicted wth
evi dence brought against them to be held accountable for their
actions and thereby protect children fromthese situations. She
relayed that the American justice system prided itself on
"innocent until proven guilty,” and that the |laws should reflect
this under all circunstances. She stated that allow ng a parent
to obtain custody on unfounded clains was "in opposition to the
m ssion of our justice systemand we need to change that."

4:39:11 PM

JANE ANDREEN shared that she had spent 16 years working in
donmestic violence and sexual assault, recently working on
prevention and health pronotion in the public health arena,
whi ch included violence prevention, donestic dating, and sexua
vi ol ence. She expressed her surprise at such a significant step
backwards for protecting victinse and children of donestic
violence by the proposed bill. She directed attention to the
Donestic Violence Act of 1996, which had set up a coordinated
response, and included a look at the history of violence in
determ ni ng custody cases. She shared her recent experience of
attendance at the Alaska Public Health Summt, listening to a
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presentation for a comrunity coordinated response to donestic
vi ol ence, with accountability and services to address this. She
expressed concern for +the perpetuation of adverse chil dhood
experiences (ACEs) and the inpact of <children being raised
around vi ol ence. She encouraged the conmttee to not pass the
proposed bill.

4:42:18 PM

REPRESENTATI VE TARR questi oned whet her there was a m ddl e ground
option, if there were circunstances that the system was abused
and resulted in unintended conseguences. She shared that a
suggestion from Legislative Legal and Research Services was for
application of the "clear and convincing evidence standard."
She asked if that would be beneficial and "the next step
forward."

M5. ANDREEN replied that she would need to | ook nore closely at
the legal definition, as it appeared to be nore in the direction
to which they intended to nove. She stated that basing the
proposed bill on a conviction would elimnate about 90 percent
of the domestic violence cases, as a vast nmgjority of donestic
viol ence was not reported, with the renainder of reported cases
having a | ess than likely chance of prosecution and conviction.

CHAI R SEATON asked about the definition of donestic violence,
whi ch could include raised voices. He opined that this could be
problematic when it carried with it the potential to |ose
custody of a child. He asked whether the definition of domestic
vi ol ence shoul d be nodified for child custody cases.

M5. ANDREEN reported that she had never seen a raised voice
being defined as donestic violence. She expressed agreenent
that the legal definition for donestic violence should be
reviewed if this was the case. She added that it was necessary
to do a better job with training judges about donestic violence.
She said that a raised voice used when there had been a
consistent history of donestic violence was a controlling

behavi or. She opined that the commobn sense approach had been
| ost.
4:45: 58 PM

REPRESENTATI VE TARR directed attention to Section 5 of the
proposed bill, which referenced the rebuttable presunption that
a parent had been convicted of a crine involving donestic
vi ol ence.
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CHAI R SEATON said that the commttee was struggling with the
issue and would appreciate any recommendations to ensure that
justice was well served and that kids, adults, and their
rel ati onshi ps were protected.

4:47: 38 PM

The commttee took an at-ease from4:47 p.m to 4:50 p. m
4:50: 06 PM

CHAI R SEATON brought the conmttee back to order.

4:50: 22 PM

CHAIR SEATON noted technical difficulties and asked the
remaining two witnesses to forward witten testinony to Chair
Seaton's office. He closed public testinony on HB 334, and
advised that if the commttee so desires in the future, public
testinmony coul d be reopened.

4:51: 05 PM

REPRESENTATI VE CATHY MJUNQZ, Al aska State Legislature, as prine
sponsor of HB 334, shared an anecdote for the loss of child
custody by a friend. She declared that she had felt obliged "to
act and conpelled to work toward a system that honors due
process and that provides both parties in a custody dispute to
have a fair hearing before the court."” She expressed her belief
that this was not the case currently, and that the |aw was
br oken.

CHAI R SEATON nused that there had been nmany suggestions for
changes to the proposed bill and that the conmttee was trying
to find a mddle ground, including the suggestion by
Representative Tarr that there should be "clear and convincing
evi dence" as opposed to "conviction." He surmi sed that there
was consideration for changes to the definition of donestic
violence in child custody cases.

REPRESENTATI VE STUTES stated her support of the proposed bill,
and she offered an anecdote regarding her son. She decl ared
that "it's just a cryin' shame" to allow these situations to
destroy famlies.
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REPRESENTATI VE MUNQZ expressed agreenent that the definition for
donmestic violence was quite broad, as it could include an ex
parte order, a violation of the order, a msdeneanor assault
threat of violence, or property damage.

4:56: 57 PM

REPRESENTATI VE VAZQUEZ, speaking as a co-sponsor of the proposed
bill, offered her personal observations that the process can be
mani pul ated during the custody proceedings. She suggested a
review of the definitions and rebuttable presunptions, stating
that it assuned guilt which then necessitated evidence to rebut
the presunption. She suggested the need for a tineframe, as
wel | .

CHAI R SEATON suggested a need for anendnents, declaring that

this was a very enotional issue. He opined that the proposed
bill needed to be narrowed or nodified to nake it through the
system

5:00: 59 PM

REPRESENTATI VE VAZQUEZ reflected that it was inpressive that
four attorneys who specialized in famly issues had all declared
there was an issue with the current statute.

[ HB 334 was hel d over.]

5:01: 34 PM

ADJ OURNMENT

There being no further business before the conmttee, the House

Health and Social Services Standing Commttee neeting was
adj ourned at 5:01 p. m
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