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ACTI ON NARRATI VE

3:12: 55 PM

CHAIR PAUL SEATON called the House Health and Social Services
St andi ng Committee neet i ng to or der at 3:12 p. m
Representatives Seaton, Stutes, Vazquez, Foster, and Wol were
present at the call to order. Representative Tarr arrived as
the nmeeting was in progress.

[ Chair Seaton passed the gavel to Vice Chair Vazquez.]

HB 315- ELECTRONI C VI SI T VERI FI CATI ON:  MEDI CAI D

3:14: 18 PM

VICE CHAIR LIZ VAZQUEZ announced that the first order of
busi ness would be HOUSE BILL NO 315, "An Act relating to an
el ectronic visit verification system for providers of certain
medi cal assi stance services."

3:14: 37 PM

ANl TA HALTERMAN, Staff, Representative Liz Vazquez, Al aska State
Legi sl ature, paraphrased fromthe Sponsor Statenment [included in
menbers' packets], which read, in part:

This bill requires the inplenentation and use of EW
systens for PCA services in Alaska. The EVW systens
nmonitor and verify hone health services delivered by
PCAs by tracking whether home visits occurred and the
time spent in the hone. The EW system w | verify in
real time the physical |ocation of the provider (PCA)
and the recipient after they both “sign in” and “sign
out” of the EW system The “sign in” and “sign out”
is usually done by land-line or cell phone and the
| ocation is verified by the EW program Thus, the EW
system reduces waste, abuse and fraud by capturing and
reporting actual tinme worked by the PCA or home care
provider. The goal of HB 315 is to ensure the State
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only pays providers for approved services rendered by
appropriate home health agency personnel while within
the recipients’ honme or other authorized setting. This
ensures that Medicaid recipients receive services as
authorized. It is anticipated that billing errors,
fraud, and abuse will be reduced significantly through
verification of home visits through these efforts.

As Al aska’s population is aging, the demand for PCA
and honme care services will increase. Accordingly, it
is wll beconme increasingly nore inportant to ensure
that honme care is delivered properly and that publicly
funded resources are being managed and spent
appropriately. It is anticipated that Al aska has the
potential to realize savings of between $15 million
and $37 mllion dollar.

M5. HALTERVAN relayed that sone of the nmjor benefits of the
proposed HB 315 included that the technology could potentially
provide early identification for adult protective service issues
by identifying neglect situations and triggering alerts to the
agencies when a care giver did not show up at the hone, which
woul d al so realize savings for reducing paynent of services not
render ed. She directed attention to supportive docunents which
addressed the return on investnment [included in nenbers

packet s] .

3:17: 02

M5. HALTERMAN paraphrased from sone proposed changes [incl uded
in nmenbers' packets] from the original bill to a not vyet
introduced commttee substitute (CS) for HB 315, |abeled 29-
LS1287\W d over, 2/18/16 [included in nenbers' packets], which
read:

Upon reviewing the bill as it had been witten, 1'd
realized that home and community based and personal
care attendant services are NOT always provided in the
home but that sonetinmes they are provided in other
settings. The |anguage change on version W addresses
the need for nore flexibility wth Ilanguage to
accomobdat e the various settings where services nay be
provi ded. The addition of |anguage to allow for *“other
approved settings” addressed that issue.
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3:17: 50

M5. HALTERMAN noved on to paraphrase proposed changes [incl uded
in nmenbers' packets] from the not yet introduced Version Wto a
not yet introduced commttee substitute (CS) for HB 315, |abeled
29-1LS1287\E, dover, 3/21/16 [included in nenbers' packets],
whi ch read:

Version E keeps the change nade in version W and adds
a few others as follows:

1. Prior to requesting a hearing over this bill, SDS
inquired of our office about the devel opnment of the
new system they appear to have thought they were to
develop in light of language used in versions A and W
of this bill. The changes to version H make it clear
that the Departnent shall procure an electronic visit
verification system and not develop one of their own.
The devel opnent of a system would be costly and the
Departnent alerted ne on March 16, 2016 that this bill

would likely have a $5 million dollar fiscal note,
this lead wus to wunderstand that they had not
understood the intent of this bill. In addition, the

changes in version H also add a stipulation that the
system nmust allow providers to electronically docunent
the service in near real-tine where it is technically
feasible. This will allow us to address allow ng nore
flexibility in renote areas with no tel ephone, cell
phone or conputer access. It has been discovered that
vendors appear to offer another solution for those
settings that actually is entered after the wvisit
occurs. These vendors offer a unique nunber to assure
that the above information is collected and stored
when technol ogy solutions are not feasible. The bil
ensures that any vendor nust be capable of neeting
t hese requirenents.

2. The PCA providers have raised issues with a third
party enploynent relationship concern that has been
addressed by the Federal Departnent of Labor and our
office felt the need to place assurances in the bil

that address this issue. W do not intend to replace
the role of the PCA provider or Home and Comrunity

based provider agencies in the role of enployer. In
order to address that concern, we changed the | anguage
of the bill in order to ensure the providers still

have the ability to be alerted to concerns that need
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to be nmanaged by the agency. Therefore it seens
advi sable to add |anguage that requires the vendor to
alert the provider agency of any gaps or mssed
appointnments in order for themto renediate the issue.
The state also should have the option to receive these
alerts and the new CS addresses that issue.

3. The final change addresses integration concerns
that agencies raised. Sone claim to have proprietary
systens that they feel will no |onger be usable with a
vendor based EWW system The final version E adds a
new section that addresses this by requiring the
vendor to integrate any existing EVW systens into the
vendor sol ution.

4. We had leg legal define “real tinme” as “within a
couple of mnutes of the occurrence”. This was done in
order to identify any gaps in service or to allow
adult protective service issues to be identified as
early as possi bl e for t he nost vul nerabl e
beneficiaries.

3:21: 34 PM

M5. HALTERVAN summarized that the bill "is easy to use, it
doesn't require hardware or software, and it does assure that
the services that are paid for by state government are actually
being rendered within those hones."

3:21:50 PM
VI CE CHAI R VAZQUEZ opened public testinony.
3:22:15 PM

ALLI SON LEE, State Director; Chair, Rescare Al aska, Al aska PCA
Providers Association, stated support for electronic visit
verification (EVW) systens for PCA (personal care attendant)
services, and pointed to sonme issues with the not yet proposed
committee substitute. She directed attention to a white paper
stating general support for the proposed bill J[included in
menbers' packets], and she noted that the Departnent of Health
and Social Services had the authority to establish requirenents
for EVW w thout any |egislation.

3:23:55 PM
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DENI SE TOCCO, Sandata Technol ogi es, stated support for proposed
HB 315, and reported that Sandata Technologies was a vendor
currently which offered EVW systens in seven states, and had
been providing this EVW technology to payers and providers for
the past 36 years. She stated that the EVW systens had proven
to renove fraud and inprove quality by ensuring that only visits
that were properly verified were allowed to be submtted as
cl ai ns. She declared that the third party outcones showed that
EW progranms could reduce clains costs by as nmuch as 50 percent
wi t hout changing the benefit structure or care delivery nodel

as the savings were a result of the renoval of fraud. She
estimated that EVWW systens could provide a "mninmum clains
reduction of 5 percent," which represented an estimated $50
mllion savings in the first year prior to any Federal Medica
Assi stance Percentages (FMAP). She relayed that Centers for

Medicare & Medicaid Services (CM5) had recently approved
enhanced FMAP rates at 90 percent for one tine fees and 75
percent for recurring fees for tw states with EVW prograns.
She declared that proposed HB 315 was an inportant first step
toward inproving efficiency and insuring care, after which the
Department of Health and Social Services could evaluate and
procure an EW solution that works best for Al aska. She
suggested that Sandata Technol ogi es recomended a single vendor
solution in order to nmaximze program savings, and increase
quality of care with consistent nonitoring and alerts. She also
recommended that an EVV solution be required to integrate with
existing provider software systens, to help naintain the
investnments made by |ocal providers. She shared that the
majority of home care providers in nost states had not nade an
investnment in technology and would welconme solutions to help
automate their businesses. She reported that EVV sol utions were
sold as a software service, and that there was not any software
or hardware to buy. She relayed that it would take four to six
months to inplenent a statewi de program She reiterated support
for the proposed HB 315.

3:26:32 PM
M5. TOCCO, in response to Representative Tarr, said that she was
affiliated with Sandata Technol ogies, a vendor providing EW

software to state prograns.

REPRESENTATI VE TARR asked if Sandata anticipated an interest in
provi di ng the services, should the proposed bill pass.

M5. TOCCO replied that Sandata would like to bid on any public
procurenent as a result of the proposed bill.
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3:28:52 PM

GREY M TCHELL, Director, Division of Labor Standards & Safety,
Department of Labor & W rkforce Developnent, in response to
Representative Tarr, explained that he did not have any specific
i nformation about the services, as his involvenent was for the
potential inpacts on |abor laws and any EVV requirenent issues
that may inpact the state.

3:29:42 PM

M5. TOCCO, in response to Representative Tarr, offered an
explanation as an industry vendor, and not specifically as a
representative from her conpany. She explained that non-urban

visits could be verified through a variety of ways, including
tel ephonic verification of visits, cellular GPS solutions, hone-
based device solutions, and she acknow edged that the geography
of Al aska offered some uni que chall enges. She shared that her
conpany had operated in many l|large states with rural areas,
where connectivity could be a challenge, and the conpany, and
ot her vendors, had found nmultiple solutions for verification of
visits.

3:30:44 PM

REPRESENTATI VE WOOL asked about the changes in technol ogy over
the past 36 years that Sandata Technologies had been in
busi ness.

M5. TOCCO replied that her conpany had used tel ephones, and had
held the original patents on electronic visit verification (EW)
al t hough that had since expired.

3:31:16 PM
CONNI E SI PE, Executive Director; Co-Chair, Center for Comunity,

Al aska PCA Providers Association, reported that Al aska PCA
Provi ders Associ ation represented the |argest provider conpanies

in Alaska. She stated support of the proposed bill, in concept,
and directed attention to the aforenentioned white paper
[included in nenbers' packets]. She expressed desire to work on
the not yet introduced conmttee substitutes. She rel ayed that

the Medicaid expenditures for PCAs in the last year had been
about $89 nillion in Alaska, pointing out that the provider
agencies were "economc engines in the comunities where we
provi de many, many hours of jobs and work." She reported that
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the white paper had urged a standards based nethod, used by
Washi ngton and other states, which had set a standard for the
kind of EW systens to be used statewi de, so that the providers

could use an integrated software system She noted that the
State of Al aska was still requiring hard copy tinme sheets signed
by the worker and the client. She offered belief that one

uniform state system could be very inefficient as there were
|arge providers from nultiple states with different systens.
She expressed concern with a real tinme window as it inposed an
inplied nonitoring obligation that could be difficult to staff.
She relayed information from a CM5 semnar during which some
states had been told they were "joint enployers” of personal
care attendants, as indicated by an EW system with real tine
access by the state. She stated that, as there were not any
clear federal regul ati ons, this was currently based on
interpretation by the U S. Departnent of Justice. She pointed
out that this could affect the state's liability for overtine
pay to a personal care attendant. She pointed out that,
al though the aggregate cost of Medicaid spent on personal care
attendants seened large, this was so much |less per client than
the cost of nursing homes. She reported that the personal care
attendants were the |owest paid per unit service in the Al aska
Medi cai d system

3:37:24 PM

REPRESENTATI VE TARR relayed that this issue had arisen in the
past, as there had been a re-evaluation of the tinme allotted for
personal care services (PCAs). She relayed that sone services
had been re-scheduled into 15 mnute increnents, which she
opi ned had scal ed back the anount of tinme allocated to patients.
She asked if this was putting a lot of strain on the systemto
provide the services in the allotted tinme, and possibly taking
away fromprovider tine with the client.

M5. SIPE reported that Medicaid costs for the PCAs had cone down

from over $100 mllion annually, partially as an effort by the
Departnment of Health and Social Services to becone nore
prescriptive about the anobunt of time and service. She noted
that, in other states, many consuners did not have land |ine
phones, and not all PCAs had a cell phone or availability of a
land 1ine. She expressed concern for this, sharing that

sonmetimes workers were nmet by a crisis immediately upon arrival
at a job, and were not able to sign-in right away. She rem nded
that the agencies were in a constant back and forth wth workers
and clients, so were nmuch nore aware of the goings-on, and that
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this provider information and data were kept available to the
state upon request.

3:41: 01 PM

REPRESENTATI VE TARR asked how frequently the association was
audi t ed.

M5. SIPE relayed that the state would draw 50 of the higher risk
service providers each year, of which a nunber were PCA agencies

and hone and comunity based providers. She shared that her
agency included 10 providers and had been audited three tines,
al t hough never found to have any problens. She noted that, as

they were subject to audit for seven years, they kept the
records for that far back

3:42: 30 PM

VI CE CHAI R VAZQUEZ asked about the periods of tinme for the three
audi t s.

M5. SIPE offered her belief that the state audits were for
service in 2006, then again for services in 2010 and in 2011

VICE CHAIR VAZQUEZ asked about the conpensation received from
the Departnent of Health and Social Services for every 15
m nutes of service.

M5. SIPE stated that the Medicaid base rate for personal care in
Anchor age, although there were sone regional adjustnents because
of cost, was $6.10 for each 15 mnute unit. She reported that
many PCAs in this area had Certified Nursing Assistant (CNA)
certificates, and asked to be paid $15 - $16 per hour. She
added that all the unpaid costs, support costs, and supervisory
costs were also paid out of this, as they only billed for the
actual services delivered. She pointed out that the agency paid
the travel tine, as it was not billed to Medi caid.

M5. SIPE, in response to Vice Chair Vazquez, said that the
regional cost in SE Al aska was 9 percent higher, adding about $2
per hour. She relayed that the PCAs started at $14.58 or
$15.02, and, dependent on prior experience, could start higher
up to $16 per hour. She said that it was difficult to pay |ess
than $16 per hour in Anchorage, although in snmaller communities
in SE Al aska PCAs were sonetinmes paid $14.50 - $15 per hour.

VI CE CHAI R VAZQUEZ asked if the agency offered health insurance.
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M5. SIPE replied that the agency would be obligated to start
providing health insurance for people wth variable hours,
fluctuating around 30 hours per week, on July 1. She stated
that it was likely they would not be able to provide this, and
woul d then also have to drop the health insurance for 40 hour
per week workers as the agency could not afford to pay the
i nsurance prem uns. She acknowl edged that this would result in
the paynent of penalties. She reported that the nonthly
i nsurance premum for a worker with no dependents was $950 per
nonth, with a fairly high deductible. She stated that it was
not possible to pay these premuns for those only working 30
hours per week. She shared that the agency was | ooking at |ower
cost policies with higher deductibles that would still neet the
Patient Protection and Affordable Care Act (PPACA) requirenents.
She said that part tinme workers received the required benefits

of unenpl oynent insurance, a small Christmas bonus, and an
occasional paid holiday each year. She reported that the
[profit] margin was very low as there was a ot of paid tinme for
training, no-shows, supervisors, billing clerks, conpliance

staff, and "other things."
[ HB 315 was hel d over.]

HB 334- CH LD CUSTCDY; DOM VI OLENCE; CH LD ABUSE

3:47:10 PM

VICE CHAIR VAZQUEZ announced that the next order of business
woul d be HOUSE BILL NO 334, "An Act relating to visitation and
child custody."

3:47: 42 PM

REPRESENTATI VE CATHY MUNQZ, Al aska State Legislature, explained
that she had given a lot of thought to AS 25.24.150, and its
j udgenments for custody. She relayed that she had net severa
i ndi vi dual s who had experienced significantly damaged
relationships with their children due to the application of this
| aw. She paraphrased fromthe Sponsor Statenent, which read:

HB 334 was introduced to give judges nore discretion
in determning the best interest of the child in
custody cases. Currently, AS 25.24.150 includes a
provision that if a parent has been accused of
donmestic violence that parent may not be awarded sole
or joint physical or legal custody of the child.
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Al though there is a rebuttable presunption in place to
overcome this provision, it 1is a lengthy process
involving the requirenent to conplete a one year
batterer’s intervention program Donestic violence is
broadly defined to include an ex-parte donestic
violence order, a violation of an order, m sdeneanor
assault, or allegations of abuse. In 2004, HB 385 was
signed into law which established the rebuttable
presunption. The intent of this legislation was to
ensure those with a crimnal history of donestic
violence were held accountable for their actions and
that the children in question were protected. At tines
the provisions of AS 25.24.150 are used for custodial
advantage. In these instances, the discretion of the
court is limted and the best interest of the child is
affected. The U. S. Departnent of Health and Human
Services states, “Fatherless children are at a
dramatically greater risk of drug and al cohol abuse.”
Additionally, they state “Fatherless children 1living
in homes without contact with their biological father
are twice as likely to drop out of school.” HB 334
seeks to give flexibility to judges, while maintaining
the presunption for those wth crimnal donestic
vi ol ence convictions while ensuring that the well-
being of children remains our primary priority.

REP. MUNQZ read fromthe proposed bill, page 4, line 29:

The wllingness and ability of each parent to
facilitate and encourage a close and continuing
rel ati onship between the other parent and the child
except t hat the court may  not consi der this
willingness and ability if one parent shows that the
other parent has sexually assaulted or engaged in
donmesti c viol ence. ..

REP. MUNCQZ expressed her concern with the "engaged in donestic
vi ol ence" | anguage. She declared that there was a rebuttable
presunption in which the parents accused or convicted of
domestic violence on one or nore occasions could conplete a one
year batters' intervention program although the parent could
only see the child under supervised conditions on a very limted
basis during this year. She reported that Al aska had sonme of
t he toughest donestic violence laws in the U S. She stated that
t he changes proposed in the bill would not weaken the |aws, and
the donestic violence orders or the process for filing would not
change. She shared that the proposed changes to the |law would
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require a conviction of donestic violence for those provisions
of AS 25.24.150 to apply in custodial decisions, and would
result in nore equity, due process, and the best interest of the
child to be the first priority in determning custodia
arrangenments. She shared an anecdote for the problens wth the
statute.

3:54:43 PM
[ Vice Chair Vazquez returned the gavel to Chair Seaton]

REPRESENTATIVE MJUNQZ, in response to Representative Tarr,
explained that the current law could be used for custodial
advantage, as it was as ex-parte filing which did not require
both parties to be present. She shared that any contact during
this tinme could result in a violation of the ex-parte order, and
be considered a donestic violence incident.

3:56: 35 PM
CHAI R SEATON opened public testinony.
3:56:47 PM

AL  LEVY, Chair, Board of Psychologist and Psychol ogi cal
Associ ate Exam ners, stated that he was representing hinself and
the interests of his clients. He declared that he was opposed
to HB 334. He shared that he was a therapist in private
practice in Anchorage, he worked with children and fam |ies many
of which were famlies going through divorce, and that he had
been addressing donestic violence and its effects for alnost 30
years. He enphasized that passage of proposed HB 334 would
"roll back the clock 30 years in ternms of protecting children
and victim parents to a tine when there was little recourse for

victinmse and children.” He declared that children and victim
parents had the right to live free of abuse and the threat of
vi ol ence, they deserved safety. He stated that the proposed
bill would cost too nmuch noney at a time when the state could
| east afford it, as it would dramatically increase costs to the
State of Al aska. He explained that raising the bar from a

finding of donestic violence by the preponderance of evidence to
the conviction of a crime of donmestic violence, which was beyond
a reasonabl e doubt, would lead to increased denands on the state
attorney general, as well as nmunicipal prosecutors to prosecute
every case of donestic violence. He stated that there would
also be increased demands on the state troopers, ©police
departnents, the public defender's office, the Ofice of Public
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Advocacy, the courts, and the Ofice of Children's Services. He
enphasi zed that the rebuttable presunption worked, it required
the judge to find the donestic violence, and the current law did
a good job protecting vulnerable children and victim parents.
He acknow edged that errors for finding donmestic violence when
none had occurred could happen, although these cases were the
exception, and not the rule. He declared that due process
rights were currently observed, as parents facing accusations of
donestic violence were afforded the opportunity to face their
accuser, hear and see the -evidence, and offer evidence in
return. He stressed that the proposed bill was not restoring
any lost rights to accused parents, but was, instead, denying
the right to safety for vulnerable children and victim parents.
He declared that raising the standard to a crimnal conviction
beyond a reasonable doubt was unreasonable and unrealistic to
the victins of donestic violence. He said that education and
better training for judges, custody investigators, attorneys,
and social workers was needed, as this would increase know edge,
accuracy, and understandi ng about donmestic violence. He relayed
that safety was the highest priority, not parents' rights.

4:04:12 PM

REPRESENTATI VE TARR nused that the challenge was that "human
rel ati onships are so conplex.” She pointed to the potential to
behave in damaging ways during custody battles and the
di ssol ving of relationships. She asked if there was a way to
address these circunstances for who was telling the truth.

MR. LEVY offered his belief that the primary need was for better
training in education, as every dollar invested would bring ten
times the return in dividends for savings in cost, heartache,
and damage to people. He suggested to not cut the budget for
the Al aska Network on Donestic Violence and Sexual Assault and
instead, to provide the resources necessary for education and

traini ng. He suggested required training on donmestic violence
to police officers, social workers, judges, and other key
pl ayers. He relayed that 10 percent of divorce and custody
cases take up 90 percent of the court tine. He acknow edged

that these cases typically involved serious questions of harm
substance abuse, and donestic violence, and required close
scrutiny by trained experts who knew what to [ook for. He
suggested that nore resources be provided to state custody
investigators, as currently there was an incone cut-off which
made it difficult for many people, wth incone above that
anount, to afford a private custody investigator. He rem nded
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the commttee that every dollar spent on prevention would "reap
huge benefits down the road."

4:08:15 PM

DEBBI E HOLBROOK, Attorney, relayed that she had practiced
donestic relations and famly law, as well as civil [aw over the
past 40 years. She shared that she had been a nediator for the
court system as well as a guardian ad litem and that she was
aware that all the sociological studies on the adjustnent of
children after divorce was to nake sure that the children had
frequent and open access to both parents. She reported that the
changes in the custody statute since 2004 had included
references to domestic violence which did not require a
conviction, so consequently there were now attenpts to litigate
donmestic violence crine in the mdst of civil divorce cases
wi t hout affording the accused any of the crimnal safeguards and
protections afforded soneone if they were charged with a crine.
She opined that this had led to serious problens, and she stated
her support of the proposed bill. She offered her belief that
"the pendul um has swung too far on this donestic violence issue
at least with regards to private custody cases. I have seen
that allegations al one have beconme a bludgeon to be used agai nst
fathers in custody cases.” She stated that once the allegation
was nmade there was no longer a presunption of innocence. She
expl ai ned that the issuance of an ex parte restraining order was
the start of the difficulties for fathers, as this could result
in no contact or only supervised visits wth the children. She
offered her belief that young fathers were not in the financia
position to afford an attorney and were often quite naive and
unawar e about the custody statutes, the repercussions, and the
breadth of the definition for donestic violence. She rel ayed
that her experience indicated that many wonen were encouraged to
use this as a "weapon." She said that many judges were worried
about |ooking soft on donestic violence, and often cited that
their hands were tied by the statute. She opined that nost
people were not aware of how very broad the definition for
donmestic violence had becone, and could now include texting,
yel ling, and tel ephone conversations. She declared that she was
not trying to mnimze domestic violence, but that requirenent
of conviction allowed the accused sone protections when accused
of sonmething this serious. She opined that the legislature
needed to be aware when renoving obstacles, and that children
needed access to both parents.

4:16: 02 PM
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ANDY HARRI NGTON said that he had done a lot of pro bono work
over the years. He offered six points supporting his
understanding that the approach of the proposed bill was not a
good i dea. He offered his first point that the history of
donmestic violence proven by a preponderance of the evidence
before a civil court was an appropriate basis to apply the
presunption that was currently in the statute. He stated that
the requirenent for a conviction proved before another court by
a reasonable doubt would run the risk of erasing sone of the
progress that had been nade over the |ast several years on the
overwhel m ng domestic violence problem He noted that the
Al aska Suprene Court had already given the statute an
appropriately narrowed interpretation which prevented it from
being abused and msused in nmany situations, and that this
should be taken into account. He suggested that the proposed
bill could expand application of the presunption, as the history
of donestic violence neant two incidences, or one incident that
caused serious physical injury. He offered his belief that this
needed to be thought through quite carefully, as it could
broaden the application.

4:17:46 PM
[ Chair Seaton passed the gavel to Vice Chair Vazquez]
4:18: 06 PM

MR. HARRI NGTON stated that there many reasons why there were
nore incidents of donestic violence than there were convictions,
i ncluding under reporting, lack of |aw enforcement, and courts
that needed to decrease hours. He suggested that, should the
| egislature couple this change with a significant increase in
| aw enforcenment, prosecutors, public defenders, and courts, it
m ght then neke sone sense. He stated his concern with the
di sparate inmpact on rural and urban areas, as there was "an
unfortunate reality that crimnal |aw enforcenment cannot be as
responsive to Alaska's rural areas as it is in urban areas. W
can't afford to achieve that equality.” He offered his belief
that this was another reason why the requirenent for a
conviction before the presunption of guilt was applied was not a
good i dea. He asked that the legislators not nake up their
m nds based on hearing one side of an anecdote that may or may
not be representative of what was happening on a | arger scale.

VICE CHAIR VAZQUEZ asked for him to cite the Suprene Court
deci sion regarding this statute.
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MR. HARRINGTON, in response, relayed that, in 270 P.3d 737
(2012), the court had held that conpletion of a batterer's
intervention program was not the only way to rebut the
presunption, and that the Superior Court was not prevented from
conpleting a best interest analysis.

REPRESENTATI VE WOOL asked about earlier testinony that the
definition of donestic violence had expanded to include texting,
phone calls, and yelling, and whether this broader definition
had now included nore people "under the unbrella of donestic
violence." He asked if this could preclude sonmeone from having
any visitation with their child.

MR. HARRI NGTON opi ned that these and simlar incidences could be
a violation of the donestic violence statute if commtted in

violation of an existing protective order. He expressed
agreenent that it was appropriate to be held accountable. He
shared that, if the point was nade that the definition of

donestic violence was too broad, then perhaps it should be
reviewed to determine if it enconpasses itens that it should
not, and then adjust the definition. He offered his belief that
t he approach of the proposed bill was not the right solution to
that particul ar problem

REPRESENTATI VE WOOL suggested that this may be a case by case
si tuation.

4:23:13 PM

JOHN HOAG Attorney, said that he had sent in comrents [included
in nmenbers' packets]. He reported that he had volunteered and
handl ed about 90 domestic violence cases pro bono over the past
9 years. He stated that rarely had he seen a case with one
i ncident of donestic violence, as nost cases had patterns of
donmestic violence that usually occurred over time. He expressed
agreement with earlier testinmony that it was "the nobst un-

reported crine probably there is." He said that requiring a
conviction was a bad idea, and he testified against the
amendnent s. He clarified that attorneys were appointed if a

person could not afford themin a custody case if there had been
i ssues of donestic violence. He offered his opinion that judges
were very reluctant to order supervised visitation, and that it
was usually arranged through famly or friends, and it was not a
cost factor. He reported that the Suprenme Court had deened
there nust be a pathway for unsupervised visitation. He stated
that the cases where this supervision remained in place were
nost often when the party did not follow the court directives.
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He urged the conmttee not to pass this bill, as it was his
experience that nost wonen did not use this as a weapon. He
suggested that the definition of donmestic violence be expanded
to cover abusive relationships and the terrible effect on
chi | dren.

4:27:01 PM

KATHRYN SODEN, Senior Staff Attorney, Legal Program Al aska
Net wor k of Donestic Viol ence and Sexual Assault (ANDVSA), stated
that she was speaking in opposition to proposed HB 334. She
shared that she had worked with ANDVSA for nore than five years,
and had represented nen and wonmen who had experienced donestic
violence in famly |aw cases. She expressed her concern that
there were nmany reasons for a lack of crimnal conviction for
donestic violence, although the victinms and the children stil
needed the protections of the law. She said that the rebuttable
presunption |aw had protected children in many cases where there
were not any crimnal convictions. She shared two anecdotes,
the first of which included four to five crimnal charges for
donmestic violence being filed against the abusive nother, but
subsequently being dismssed. She relayed that the donmestic
violence rebuttable presunption had then been applied and the
custody of the children was awarded to the father. She stated
that this made the children safer. In the second case, the
not her had endured years of abuse fromthe father, but had never
sought help from the police because she did not speak English
and was isolated wthin an ethnic comunity. Agai n, al though
there were no convictions against the father, the court applied
the rebuttable presunption |law and awarded custody of the
children to the nother. She stated that in both cases, when the
presunption was applied, the abusive parent still had frequent
regul ar and open contact with the children while that parent was
required to get services to address the problem She decl ared
that the rebuttable presunption |aw was working as it should to
keep Al askan kids safe. She reiterated her opposition to the
proposed bill.

M5. SODEN, in response to Representative Tarr, said that, in her
experience, an ex parte protective order alone was not
considered as an incident of donestic violence, in order for the
court to apply the presunption |aw She said that the
presunption |law required a preponderance of evidence, which was
not the standard for an ex parte that donmestic violence had
occurred. She relayed that the system could nmake the finding of
donmestic violence upon further litigation, as then both sides
woul d have the opportunity to be heard. She said that it was
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not her experience that the courts would cut off kids fromtheir
parents for a year, and that the courts were very hesitant to
take away visitation even in extrenely abusive situations. She
declared that it was inportant to keep the presunption law in
its current state as it allowed the victins parent the safety
of having sole legal and primry physical custody until the
abuser gets treatnent for the issues. She stated that it was an
extrenely rare circunstance for the court to cut off all contact
with the children

4:33:18 PM

SARALYN TABACHNI CK, Executive Director, AWARE, stated that the
proposed bill was going in the wong direction for supporting
victims of donestic violence, particularly children. She
pointed out that not every victim of donestic violence even
reported to | aw enforcenent. She shared that her experience at

AWARE was for children who had been ordered by courts to spend
unsupervised tinme with an abusive parent, one that had been
hurtful to their nother, a parent they were afraid of, and a
parent who may be directly abusive to the child, as well. She
stated that nuch nore often at AWARE it was nothers who were
trying to protect their children

The conmittee took a brief at-ease.
4: 35: 55 PM

M5. TABACHNI CK continued her testinony, stating that often the
children were sent to be with a parent who terrified them She
reported that often this was a regular repetitive pattern. She
pointed out that wunless a child could articulate what was
terrifying for them there was not any protection for them and
that they could not tell wuntil they felt safe. She conti nued
and stated that children will not feel safe until they were free
from harm and fear. She relayed that children were being raised
learning that their needs and feelings did not matter, their
boundaries were not respected or inportant, and they did not
have rights to boundari es. She stressed that this set up the
nost vul nerable children to be harned. She declared that she
found proposed HB 334 "to be one of the nost disheartening bills
|"ve ever spoken to in ny nearly 30 years at AWARE | f
anything, we need laws that further protect children; not |aws
that make it nore difficult to keep them safe.” She reported
that research had indicated that children were nost hel ped and
heal ed after divorce when both parents got along. She addressed
the fear induced by donestic violence, and pointed out that
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texting and telephone calls by a person who has comitted
donmestic violence were another source of fear. She stated that
"we all deserve to live without fear and w thout concern for
fear particularly in our intimate partner relationships and in
our parenting rel ationships."”

4:38:26 PM

REPRESENTATI VE TARR relayed that there could be hundreds of
phone calls and texts harassing an individual and creating a
feeling of being in real danger.

M5. TABACHNI CK stated that these were power and control tactics
which was what donestic violence was about, the control of
anot her person by keeping themin fear.

4:39: 30 PM

KI RSTEN SWANSQN, Attorney, paraphrased from a letter she had
submtted to the commttee, which read: [included in nenbers
packets. ]

| am witing this letter in support of HB 334. This
bill will address sone of the unintended consequences
in the domestic violence statutes. No one should be
the victim of violence from a donmestic partner, but
the current statutes are encouraging unnecessary
[itigation and hurting children. Donestic violence
restraining orders are civil cases, not crimnal cases
so the burden of proof is mnimal. This nmakes it much
easier for soneone to now use the court system as a
weapon against the other parent. Frequently, people
will file a restraining order before they file for
divorce or custody of their children. This allows the
person who nakes the allegation to kick the other
parent out of the hone, restrict all access to the
children, freeze the bank accounts and change the
| ocks. Once the parties are involved in the custody
case any allegations of donestic violence have a
tendency to severely curtail access of the parent
being accused of abuse to their children. It also
makes the case nore litigious and hostile so that it
is unlikely that the parents will be able to nediate
their differences and successfully co-parent their
children. The presunption in custody cases is that the
non- abuser is the better parent. Therefore, a person
who can convince the court that they are victins of
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past domestic violence will get full custody of the
children. Unfortunately, the presunption advantage has
encour aged people to exaggerate and nmake up stories to
get the other parent |labeled as a perpetrator of
donmestic violence. Even if the donestic violence
allegation is nore than ten years ago, has nothing to
do with the children, does not include violence and
was never previously reported to anyone the allegation
is enough to imrediately deny access of the other
parent to the <children. Children are then left
confused and hurt as to why a parent they |ove has
suddenly and w thout warning disappeared from their
life. The increase in donmestic violence restraining
order hearings and donestic violence allegations in
custody cases clogs the court system with unnecessary

litigation. 1t costs the judicial system resources
better used in prosecuting crimnal cases of donestic
vi ol ence. It encourages custody hearings to be
contentious, wnner take all affairs that nmake it

difficult for parents to put aside their differences,
put the best interests of their children first and
learn to <co-parent their children. HB 334 wll
actually protect wvictims of donestic violence and
children in custody cases by renoving the inpetus for
exaggerating and |ying about prior argunents and
di sagreenents. When the court systemis inundated with
guestionable clainms of donestic violence it has an
i npact of meking donestic violence seem | ess serious.
This hurts people who truly are victims in need of
help as their <cases end up delayed due to an
over burdened court system

4:44:17 PM

FRED VALDEZ, Attorney, stated that he had primarily practiced
famly law for the past 35 years, and had been a prosecutor of
donmestic violence for 1.5 years. He said that he was agai nst
the proposed bill. He reported that the crime being charged was
often not the first instance of donestic violence, as often it
was not wuntil after many incidences that the victim took the
initiative and called for help. Hence, a standard of conviction
of a donestic violence crine was not a good standard for change.
He suggested other changes to guard against the use of donestic
violence as a tool to gain advantage in the battle over custody.
He stated that the judges had a very good grasp for these
si tuati ons. He shared court room presentations of sone texts,
stating that they were "too vile to even repeat in this

HOUSE HSS COW TTEE - 23- March 22, 2016



testinmony. They threaten, they coerce, they call nanmes..." He
expressed agreenent that these texts were about power and

control, enphasizing that, as Alaska had a huge donestic
vi ol ence problem the proposed bill was a step backwards.
4:47:12 PM

JOSEPH COULTER- KHAN read from a prepared statenent, which read:

My nane is Joseph Coulter-Khan. | am fourteen years
old. I am here to tell you why | think HB 334 is a
step in the wong direction. My father has not been
convicted of domestic violence, but | am legitimately
terrified of him Wen | lived with him | saw him
yell constantly. | saw him beat up my sister and shove
her down the stairs. | saw him constantly threaten ny
mother, ny sisters, and ne. He enbarrasses ne in
public with his yelling and anger. |I'm afraid of being
with him Every tinme | get a phone call ny stomach
drops, | start to sweat, to panic, pace, and go into a
whol e anxiety attack. | start hyperventilating. |

don"t want to live with that kind of pressure and
anxiety. It is a negative energy and distracts ne from
my schoolwork and from doing the things that | |ove.
Because ny father has not been convicted of donestic
violence, if HB 334 passes | would have to go wth
sonmeone who has abused ne for 10-12 years. Wiy should
| be with hin? Wiy should he have the right to nme when
he is the one who abused ne? If he has a say in

everything I do, he may make decisions that are not
the best for nme. He told nme that if he gets full
custody he wll take nme to Arizona and not let ne
contact ny nother at all. He says bad things to ne

about ny nother. Sone nothers are too afraid to cal
the police because they are afraid of what the abusers

will do to them when they get out. So then there are
abusers who get custody because they aren't held
accountable for their abuse. My childhood was
stressful and now that |I'm away from ny father |I'm
feeling better. If | have to spend nore tine with him
it will waste the rest of the childhood that | have.

won’'t have a regular childhood. You don't know ny
father. You don’t know what he’s done. But there is no
conviction of donestic violence. HB 334 violates ny
rights as a mnor to safety frommny abusive father

4:50: 54 PM
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CATHY COULTER-KHAN said that she was also a victim of donmestic
vi ol ence, and shared her educational background, including that
she was a Ful bright Scholar and a PhD. She stated that she had
spent nore than 20 years in an abusive marriage in which she was
physically and enotionally abused. She shared an incident of
violence in which her husband was subsequently arrested. She
stated that she did not |eave sinply because she did not have
the neans to | eave and she could not see an escape route. She
did not know where she would go and how would she support

herself and her children. As a result, she denied everything
and the charges were dropped, and there was not a conviction for
donmestic violence. She pointed out that the proposed bill would

not have allowed that instance of donestic violence to be
consequential in a current hearing, as it had happened nore than

five years prior. She explained that abusers would isolate,
denigrate, and cut their victins off from any source of
i ndependence. Life was a series of <crises and day to day
survival . She relayed instances of abuse, shane, and nockery
her husband had heaped on her <children wuntil one of her
daughters had entered the crisis center during her junior year
in high school. She pointed out that there had never been a
conviction of donestic violence. She reported that it was not
until after nore than 20 years of abuse that she was able to

| eave, because she had a job that would support her, and she had
famly and friends who supported her. She stated that this was
her fourth year of divorce litigation, and that her husband had
not paid any child support for alnost three years, even as he
left her with marital debt and froze their assets. She decl ared
that he was using the legal system to perpetuate power and
control, and that custody of the children was a neans to exert
control. She acknow edged that her evidence was flinmsy, as
there were not any convictions, and it was difficult to put
toget her sufficient evidence to protect her children. She asked
how wonen w thout an education, a job, or a famly to support

them could get a conviction. She stated that requiring the
conviction was to support the abusers, perpetuate the abuse, and
endanger the children. She stated her opposition to the
proposed bill.

VICE CHAIR VAZQUEZ noted the commttee was running out of tine
and "we're going to have to cut off testinony on this particular
bill. | apologize."

[HB 334 was hel d over. ]

HB 328- REGULATI ON OF SMOKI NG
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4:57:40 PM

VICE CHAIR VAZQUEZ announced that the next order of business
would be HOUSE BILL NO 328, "An Act prohibiting snoking in
certain pl aces; relating to education on the snoking
prohi bition; and providing for an effective date."

4:58:21 PM

JOSHUA BANKS, Staff, Representative Dave Talerico, Alaska State
Legislature, said that they had a conmttee substitute that
mrrored the Senate version of the proposed bill. He
par aphrased from the Sponsor Statenment [included in nenbers'
packets], which read:

Current Al aska |law prohibits snoking in nmany areas of
the state, including healthcare facilities, schools,
childcare facilities, and public neeting roonms in
government buildings. Many communities and businesses
have voluntarily created snoke-free wor kpl aces
al l owi ng over one-half of Alaskans to live and work in
snoke-free bui | di ngs. Ther e are however many
busi nesses and smaller conmmunities who have chosen
not, or are not able to take simlar action in their
buil dings, leading to exposure to second-hand snopke
and the resulting negative health effects. House Bil

328 seeks to safeguard working Al askans and their
children from the adverse effects of secondhand snoke
by providing a statew de snoke-free workplace |aw for
busi nesses and public places. Certain boroughs,
cities, and the unorganized borough who do not have
the ability to create and enforce snoke-free workpl ace
laws wll be covered under HB 328. State |eve

Medi caid expenditures that can be attributed to
snoking is about $67 MIlion per year, which can be
reduced as we limt unwanted exposure to second-hand

snoke. HB 328 does not make snmoking in Al aska illegal,
but rather puts reasonable limtations for where
someone can snoke. This bill does not prohibit outdoor

snoki ng, except wthin certain areas near building
entrances/exits, air intakes, and other specifically
designated public gathering places. It does not
| egislate who a business can hire and free standing
tobacco and e-cigarette shops are excluded from HB
328.
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5:01:31 PM

REPRESENTATI VE STUTES asked about the reasonable standards he
referenced, and questioned where snoking would be allowed in
Al aska if the proposed bill passed.

MR. BANKS replied that snoking would be allowable in your hone
and outside as long as it was not within a certain distance to
bui | di ngs.

REPRESENTATI VE STUTES asked where currently it was possible to
snoke in the State of Al aska

MR. BANKS offered to |ist the places.
5.04:11 PM

M CHAEL PATTERSON offered his personal experience with snoking
and breathing in various areas around the state, depending on
| ocal rules for snoking in public places. He declared that he
did not have the right to put his snoke on other people. He
shared that he had COPD, and that second hand snoke from
t obacco, as well as dust and chemcals could set it off. He
said that e-cigarettes had carcinogens, and that they were not
safe, conparing them to "a biological weapon" because of their
particle size and its ability to travel through nost objects
He stated that he would be exposed and have no warning because
the snell was |ike many other things. He testified in support
of the proposed bill.

5:09: 00 PM

DALE FOX, President and CEO Alaska CHARR, stated that CHARR
opposed snoking bans in bars, as the proposed bill expanded the
snoking ban in bars across Al aska. He declared that CHARR

supported freedom of choice. He said that every community wth
this freedom of choice had many snoking and non-snoki ng venues.
He stated that the public allowed freedom of choice, and that
this proposed bill would invalidate the actions of these |ocal
comunities. He challenged the concept that this action was
good for business, reporting that nmany busi nesses experienced 30
percent |oss of business the first vyear, wth subsequent
declines in business until the fourth year, when business was
back to even. He stated that the average bar was not happy to
| ose noney. He declared that the anti-snoking | eague would not
stop with this nmessage to take snoking outside, but would return
with bans in other places such as sidewal ks, docks, parks,
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wi | derness trails, and other places. He said that it was up to
the elected officials to decide the anmount of freedom allowed in
Aneri ca.

REPRESENTATI VE TARR asked about those nenbers of CHARR who
advocat ed opposite positions.

MR FOX replied that the board and the governnent affairs
coommittee had taken a wunaninous position in opposition to
government edicts on snoking. He said that nany businesses in
the industry had gone snoke free whether for economcs or
per sonal choi ce.

5:13: 24 PM

KAREN PERDUE, Anerican Cancer Society, shared her background in
public health and tobacco control policy, which included 8 years
as the Comm ssioner and 10 years as the Deputy Conm ssioner of
t he Departnment of Health and Social Services. She reported that
she had also been the CEO and President of the Al aska State
Hospital and Nursing Honme Association, and that virtually all of

the hospitals in the state, as well as the enployees and
patients, were tobacco-free. She explained that the proposed
bill sinply asked people to take snoking outside. She stated

that the culture expectation set by the hospitals was for an
understanding of the inportance of public health intervention.
She declared that second hand snoke was real and docunented,
sharing that all the wonmen in her famly had been nedically
conprom sed from snoking, even though sone had never snoked.
There was a higher correlated risk from exposure to second hand
snoke. She shared that the Fairbanks Borough had not passed an
ordinance simlar to Anchorage and Juneau, as the borough did

not have health powers. However, the proposed bill would make
the regulation of snoking consistent between the city and the
bor ough. She shared that the city ordinance did not include
private facilities. She expressed her ~concern for workers
exposed to second hand snoke. She supported that the proposed
bill included e-cigarettes and, as the science had not vyet

caught up wth the technology, it could not be said that e-
cigarettes were healthy. She pointed out that it was not often
that a bill had no cost to the state, and yet saved the state
money in health costs. She stated her support for the proposed
bill.

REPRESENTATI VE WOOL asked where soneone could snmoke in
Fai r banks.
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M5. PERDUE offered her belief that the city ordinance did not
allow snmoking in private businesses except for bars and
restaurants. She opined that there was not any regulation
beyond state | aw outside the city.

VICE CHAIR VAZQUEZ asked for clarification that the borough did
not have any health authority.

MS. PERDUE said that the borough had very limted health powers,
and that was al so the case in other boroughs in Al aska.

5:19:10 PM

EDY RODEWALD stated that second hand snoke was "the cloud that
threatens the health and the well-being of Alaskans," people who
have chosen not to snoke but cannot escape the harnful effects
of snoke. She shared that she had worked in a bar as she worked
t hrough coll ege, and that her father, a heavy snoker, died at 37
years of age from |lung cancer. She stated that this
differentially inpacted people at the |ower economc |Ievels,
reporting that Alaska Natives snoked at twice the rate and that
second hand snoke inpacted children, who had no choice. She
declared that the mmjority of people don't snobke, and don't
all ow snmoking in their homes, but snoking was allowed in public
pl aces. She opined that snoking was reckl ess behavior, and that
nost snokers agreed. She said it was tinme to renove snoke from
i ndoor work places, and declared her support of the proposed
bill.

5:21: 09 PM

EMLY NENON, Alaska Governnent Relations Director, American
Cancer Society, stated that she had been working on the issue of
snoke free workplaces in Alaska for the past 15 years at the
local level and reported that significant areas of the state

don't have local health controls to adopt regulations. She
pointed out that there were areas in Fairbanks where the city
ordi nance did not prohibit snoking inside all workplaces. She

mai ntai ned that the organization's position was to take snoking
outside and to provide equal protection for all workers in the
wor kpl ace.
5:23:13 PM

REPRESENTATI VE WOOL asked if all the nunicipalities with health
powers had enacted snoki ng bans.
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M5. NENON replied "for the nost part, yes," and that she would
provide the list to the conmttee. She relayed that all the
maj or popul ation centers with that power at the borough |Ievel
had already taken action, with Bethel being the first area to
pass this in 1998.

REPRESENTATI VE WOOL asked how nmany of the major popul ation areas
woul d be affected by the proposed bill.

M5. NENON replied that this proposed bill would provide
protections for about half of the state population that was not
yet covered. She directed attention to a chart listing the
bor ough powers [included in nmenbers' packets]. She stated that
public education was a key to the ease of enforcenent, as the
laws were largely self-enforcing. She opined that Al aska was
ready to take the step to protect all workers.

5:25:36 PM

GARY FERGUSON, MD., Senior Director of Comunity Health
Services, Alaska Native Tribal Health Consortium reported that
there was strong support for snoke-free workplace laws in
Al aska, and he offered an anecdote of a restaurant in Unal aska.
He pointed to a recent poll which reported that 69 percent of
Al askans across subgroups including geographic |ocation, age,
and political party, strongly supported the proposed bill. He
shared that 72 percent of Al askans supported the inclusion of e-
cigarettes in a snoke-free workplace law, and that a majority of
Al aska Native adults supported snoke-free restaurants and
believed that snoking should not be allowed in in-door work
ar eas. He acknowl edged that tobacco use was still high anong
Al aska Nati ves. He stated that the proposed bill would provide
conprehensi ve protection from second-hand snoke and e-cigarette
aerosol for enployees and custoners in all workplaces and public
pl aces. He explained that the proposed bill sinply asked that
t hose who choose to snoke or use e-cigarettes to take it outside
in order to protect the health and safety of all Al askans.

5:28:21 PM

ALEX MCDONALD, Owner, |ce Fog Vapor, stated his opposition to HB
328, as he had many issues with the bill as currently witten

He said it was "a huge invasion in the privacy of people's
homes.” He stated that many hones would have to becone snoke-

free places to allow health care providers to conme and help with
care. He declared that Al aska had a long history of respecting
peopl e's privacy, which the proposed bill went against. He said

HOUSE HSS COW TTEE - 30- March 22, 2016



that the proposed bill also stripped a business owner of the
choice to run the business as they w shed, and would take away
| ocal choice for comunities to regulate these products as they
saw fit. He pointed out that, as Alaska was a huge state,
sonmething that worked in one area of the state may not work in
another area. He declared that every other controlled substance
was given local option in Alaska. He expressed concern with the
i nclusion of vaporizers in the proposed bill, as these products
did not produce conbustion or any conbustion by-products. He
referenced an English report which said that e-cigarettes
rel eased negligible levels of nicotine into anbient air with no
identified health risk to by-standers. He shared one study
whi ch concluded that it could be unhealthier to breathe air in
big cities conpared to standing in a room with soneone who was
vaping. He said the technol ogy was being enbraced in England to
hel p snokers stop the use of tobacco products, and had concl uded
that e-cigarettes could save lives and long term health care
costs, and were not a gateway to snoking.

5:31: 08 PM

SHARON WOLKCFF, Kodi ak Area Native Association, stated that she
had done tobacco cessation work, and was now working in tobacco
preventi on. She offered anecdotes about her famly and its
hi story around snoking. She testified in support of snoke free
wor kpl aces, so not to worry about the health of |oved ones. She
expressed agreenent with the freedom of choice for everyone to
enj oy the establishnents.

5:34:41 PM

VI CE CHAI R VAZQUEZ cl osed public testinony on HB 328.

[HB 328 was hel d over. ]

5:35: 02 PM

ADJ OURNNMENT

There being no further business before the commttee, the House
Health and Social Services Standing Conmittee neeting was
adj ourned at 5:35 p.m
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