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ACTI ON NARRATI VE

10: 02: 53 AM

CHAIR LOUI SE STUTES called the House Special Comittee on
Fisheries neeting to order at 10:02 a.m Represent ati ves
Stutes, Herron, Otiz, Mllett, Kreiss-Tonkins, and Johnson were
present at the call to order. Representative Foster arrived as

the neeting was in progress.

HB 283- NATL. RES. WATER NOM NATI ON/ DESI GNATI ON

10: 03: 27 AM

CHAI R STUTES announced that the only order of business would be
HOUSE BILL NO 283, "An Act relating to the nomnation and
designation of state water as outstanding national resource
water; and providing for an effective date."

10: 04: 15 AM
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LARRY  HARTI G Comm ssi oner, Depart ment of Envi r onment al
Conservation (DEC), introduced HB 283, conpanion bill to SB 63,
par aphrasing from the sponsor statenent, which read as follows
[original punctuation provided]:

House Bill 283 (HB283) creates a process for water in
Alaska to be designated as an Qutstanding National
Resource Water (ONRW. The purpose of an ONRW - or
Tier 3 — designation is to offer special protection
for waters of "exceptional recreational or ecological
significance.” Once a water is designated as an ONRW
the only additional pollutants from wastewater
di scharges that can be added to that water are
tenporary and |imted.

The state is required to establish a process for ONRW
desi gnation under the federal C ean Water Act. Current
statute and the Constitution are not clear regarding
the Departnent of Environnental Conservation (DEC)’s
authority to designate ONRW. ONRW are afforded
speci al protection: because only tenporary and limted
pollutants are allowed to be added to ONRWS, an ONRW
designation effectively becomes a land use decision
with the possibility of inpacting or barring further
devel opnent on lands near ONRW. Gven the far-
reachi ng consequences of designation, ONRW designhation
is nore appropriately the Legislature s decision.

This bill clarifies that the final desi gnati on
decision is nmde by the Legislature. It also
establishes a process by which nomnations can be
submtted to and conpiled by DEC for submttal to the
Legi sl ature for consideration.

There is no anticipated increased cost to inplenent
this bill. DEC will be able to establish regulations
and collect nonmnations with current staffing |evels.
There are currently no ONRW in the State of Al aska;
however, DEC has received three requests for ONRW
designations, which DEC is holding until a final
process for designation is established.

It is inportant to the protection of Alaska s hunman
and environnental health to have a clear process for
desi gnation of Qutstanding National Resource Waters or
Tier 3 waters in the state.
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COWM SSI ONER HARTI G continued to clarify the difference of the
Tier 1, 2, and 3 designations, and the anpunt of pollutants that
are allowed at each |evel. The Tier 3 allows no additional
pollution, whereas the Tier 2 represents a nulti-use waterway.
Additionally, once designated Tier 3 status, the waters are not
eligible for reclassification, he stressed.

10: 12: 31 AM

CHAI R STUTES asked whether other |evels of classification can be
nodi fi ed, once desi gnat ed.

COWMWM SSI ONER HARTI G answered that there are no provisions for
altering these classifications, but Ilitigation and a court
ruling could be brought against any tier status.

10: 14: 44 AM

REPRESENTATI VE KREI SS- TOWKI NS asked when did t he uU. S
Envi r onnment al Protection Agency (EPA) i ssue regul ati ons
requiring states to create processes for Tier 3 designations.

COM SSI ONER HARTIG answered that the requirenment has been

around for some tinme, regarding the tier designations. Feder a
law 40 CFR 131.12, requires states to have anti-degradation
provisions, and it provides a specific list of inclusions. He

reported on other states facing court challenges, and said
Al aska's policy was adopted in 1997.

REPRESENTATI VE KREI SS- TOWKI NS asked, "Wat's happened in the
| ast 17-plus years?"

COWM SSI ONER HARTI G explained that DEC regulations stipulate
policy for issuing permts, as pronul gated under state |aw. He
described the federal and state permt exchange that has been
used for conpliance with the Cean Water Act and to ensure anti

degradation practices. However, the way the departnment was
handling the permts was not set out explicitly in guidance or
regul ation. In 2010 DEC issued interim guidance and began a
public process to vet proposed regulations. Wor kshops were
held, and input taken to determne how best to handle the
requi renment. The process being devel oped caused constitutiona

guestions to arise of whether a state agency or the |egislature
holds the authority for designating a waterway as conservation
status; Tier 3. The attorney general (AG has been invol ved and
the | egal question renains.
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10:19: 41 AM

REPRESENTATI VE HERRON asked about the existence of Tier 3 or
Tier 1 waters in the state.

COM SSI ONER HARTI G replied that Tier 1 designations have been
made, via regulation, but none for Tier 3.

REPRESENTATI VE HERRON ascertained that the nmgjority of Al askan
wat ers are designated Tier 2.

COWM SSI ONER HARTI G replied, correct.

REPRESENTATI VE HERRON asked what will occur if Alaska fails to
create a process for designating Tier 3 waters, and not satisfy
t he federal mandate.

COWM SSI ONER HARTI G specul ated that the federal governnent wll
enforce the requirenent, and possibly take the Ilead for
desi gnating Al aska's waters.

10: 21: 57 AM

CHAI R STUTES asked whether any waters in Al aska have been
proposed for Tier 3 designation.

COMWM SSIONER HARTIG said DEC has received four nom nations,
which are: Bristol Bay watershed; Koktuli R ver, Chilkat River,
and the Yakutat forelands watershed. The departnment has not
taken action due to the anbiguity that exists around the
process, he pointed out.

10: 23: 22 AM

REPRESENTATI VE ORTIZ observed that, to this point, Al aska has
been operating w thout an adopted policy.

COM SSIONER HARTIG said that a policy exists, but DEC |acks
gui dance for the inplenentation process.

REPRESENTATI VE ORTIZ asked what has transpired to pronpt the
introduction of the bill.

COW SSI ONER HARTI G responded that DEC has an anti-degradation
policy, 18 AAC 70.15, which contains elenents of the process.
Hundreds of permits have been issued under this policy, wthout
chal | enge. However, a series of <cases have been brought,
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outside of Alaska, which created concern for how explicit the
DEC guidance policy needs to be in order to neet the EPA
requi renents. Thus, the agency is working proactively to create
a cl ear gui dance policy.

10: 25: 43 AM

REPRESENTATI VE KREI SS- TOWKI NS asked if it's accurate to say that
Al aska | acks a process for inplenmenting existing policy.

COW SSIONER  HARTIG clarified that the policy has Dbeen
i npl enented for nearly two decades, but today the inplenmentation
process is comng under scrutiny. Today's political clinmate
requires explicit, transparent, guidance poli cies.

REPRESENTATI VE KREI SS- TOWKI NS restated that the bill proposes to
solve a problem that being the lack of a process for
designating Tier 3 waters.

COWM SSI ONER HARTI G expl ai ned that the anti-degradation policy,
as inmplemented by DEC, deals with all tier designations but,
until now, no Tier 3 waters had been proposed. He said:

How we take in nomnations and how we decide
nom nations [for Tier 3 waters], that has not been in
any kind of guidance or regulation. That's new
because nobody had ever proposed any before; now we
[ have] four [nom nations].

REPRESENTATI VE KREI SS- TOWKINS clarified that there is no current
process for designating Tier 3 waters.

COWM SSI ONER HARTI G said a process exists: legislation. At any
time, he explained, an interested party could approach the
| egi slature requesting a bill be drafted to designate Tier 3
waters. The adm nistration believes that the decision should be
held at the legislative level, and not be designated via the
agencies permt process. He said the legislature has the
ability to conplete the nobst conprehensive review, as well as
provi de for the public process conponent.

10: 30: 13 AM

REPRESENTATI VE KREI SS- TOWKI NS returned to the possibility of the
federal governnent designating Alaska's Tier 3 waters, and asked
how that m ght occur given Conm ssioner Hartig's testinony that
the process does exist, as held by the state | egislature.
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COWMM SSI ONER HARTI G said an anbiguity exists in the system The
departnment has authority from the legislature to inplenent the
federal Cean Water Act, which stipulates the anti-degradation
provi si ons. Further, the Ilegislature has granted DEC the
authority to set water quality criteria, and to protect waterway
use. The question is, does that include the authority for
designating Tier 1, 2, and 3 waters. The possibility for nam ng
Tier 2.5 waters also exists. The AG s office is debating the
guestion and has opined that there nay be a constitutional
prohibition for the state agency to enact a Tier 3 designation

The federal governnment would provide procedural guidance shoul d
a court rule that DEC retains the designation authority but
continues to | ack a clear process.

10: 32: 21 AM

REPRESENTATI VE HERRON conmented that it appears caution my be
required for designating waterways Tier 3; however, having
federal intervention also needs to be avoided. The Tier 2.5 1is
an interesting designation, he noted, and asked if that status
would allow a future legislature to revisit and possibly anend
t he designation

COW SSIONER  HARTIG stated his belief that a subsequent
| egislature could vote to change a previously enacted
desi gnati on

REPRESENTATI VE HERRON asked whether a |ocal boundary conm ssion
m ght be useful as a designation council.

COWM SSI ONER HARTI G said yes, and pointed out that sone states
have seated a comm ssion or advisory board. He opined that the
| egi sl ature would be best to hold control over the designation
process, and theorized on the benefits of such an arrangenent.

10: 37: 57 AM

CHAI R STUTES stated her wunderstanding that Alaska is neither
conpel l ed, nor required, to have Tier 3 designated waters.

COWM SSI ONER HARTI G concurred, and added that a policy and
process for designation remains as a federal requirenent. The
decision for whether or not to designate is held by the state,
he underscor ed.

10: 38: 35 AM
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REPRESENTATI VE KREI SS- TOWKI NS asked how many other states share
Al aska's lack of a clearly defined process; save designation by
t he | egi sl ature.

COMM SSI ONER HARTI G of fered to provide further information.

10: 40: 51 AM

REPRESENTATI VE JOHNSON asked for clarity on how the departnent
would be presenting recomendations regarding a designation
process to the legislature in order to have appropriations
aut horized to conduct a study.

COM SSIONER HARTIG said the vision is to have the public
nom nate waterways to DEC and the departnent would forward the
list to the legislature for consideration. The elected
officials would nake determ nations and prioritizations. Funds
woul d then be appropriated to the agency to conduct necessary
wat ershed analysis and fornulate a response for further
consi deration by the |egislature.

REPRESENTATI VE JOHNSON clarified that the initial I|egislative
step would require specific funding, from either the capital or
operating budget, and the final designation of a watershed would
reside with the | egislature.

COW SSI ONER HARTI G concurr ed.

REPRESENTATI VE JOHNSON asked whether the funds appropriation
woul d result in starting or ending the process.

COWM SSI ONER HARTI G stepped through the process: waters are
publicly nom nated; nom nees are provided to the legislature for
review, and the |egislature chooses what further steps to take.
The legislative steps to be taken mght include: no action;
direction to DEC to generate a conprehensive, |egislative,
report for possible action; or acknow edgnent that a waterway
shoul d be designated Tier 3 via direct action. However, w thout
authority from the legislature, the agency wll not act on
making Tier 3 designations, and funding will be necessary to
study nom nat ed wat er sheds.

REPRESENTATI VE JOHNSON stated that the authority for DEC to
inplenment Tier 3 would be granted by virtue of an appropriation
act being passed by the |egislature. He referred to the bill
page 1, lines [5]-7, which read as foll ows:
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Sec. AS 46.03.085. Qut standing nati onal resource
water. (a) Water of the state nmay not be designhated as
out standi ng national resource water as specified in 40
CFR Par t 131. 12 except by an act of t he
| egi sl ature.

REPRESENTATI VE JOHNSON said it's necessary to clarify that
agency authorization will require a statutory act, not just an
appropriations act.

COM SSI ONER HARTI G restated the steps envisioned, and pointed
out that anendnents to the bill are being entertai ned.

REPRESENTATI VE JOHNSON opined that, as currently witten, the
appropriation could serve as the required legislative act, thus
provi ding DEC the authority to nake Tier 3 designations.
COW SSI ONER HARTI G sai d, "That wasn't our intent."

10: 48: 38 AM

REPRESENTATI VE HERRON suggested that a Tier 3 status should
require a mninmum of two positive acts by the |legislature: one
to begin the review, and one to inplenent the designation.

10: 49: 08 AM

REPRESENTATI VE KREI SS- TOWI NS nmintained interest in receiving
addi tional information: How other states have handled this
federal requirenment; which states have not enacted a process to
designate Tier 3 waters; and a copy of the AG s opinion
indicating a |egal anbiguity regarding DECs ability to
designate Tier 3 waters. He opined that a legislative act does
not appear to be required for DEC to designate waters to a tier
st at us.

COW SSIONER HARTIG clarified that the AG has not issued a
formal opinion.

10: 50: 50 AM

REPRESENTATI VE JOHNSON pointed out that Lake Tahoe is a Tier 3
designation, and said it 1is apparent, when crossing the
Californi a/l Nevada border that the Nevada side hosts |arge scale
devel opnment, but the California side shows very Ilittle. He
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asked for information on how these two states handle the shared
desi gnati on

COMM SSI ONER HARTI G of fered to provide further information.

REPRESENTATI VE JOHNSON expressed a need for caution, regarding
| ocking up waters that may be principle for future devel opnent.

10: 52: 39 AM

CHAI R STUTES opened public testinony.

10: 52: 57 AM

HEI DI KRI TZ, Spokesperson, United Tribes of Bristol Bay, stated
opposition to HB 283. She nanmed the tribes she represents from
the Bristol Bay area and pointed out the Native's dependence on
traditional subsistence practices. The tribes do not support
politicizing the determ nation of outstanding national resource
waters, she opined, and said the decisions should be science
based. Al askans need the ability to engage in the process for
nom nating Tier 3 waters and to protect watersheds for continued
traditional use. She said:

We cannot support this bill as Al askans deserve a
fair, just, and scientific based process for this
inmportant tool to recognize and preserve our waters
that support our bountiful resources that support our
conmuni ties and state.

10: 55: 24 AM

MARK VI NSEL, Executive Adm nistrator, United Fisherman of Al aska
(UFA), stated opposition to HB 283 and stressed the inportance
for having a clearly defined policy for nomnating and
recognizing Tier 3 waters using science based decisions. He
recoomended that DEC retain purview over the process and
determ nations, in collaboration with the Departnent of Natura
Resources (DNR) and the Alaska Departnent of Fish & Gane
(ADF&G), as well as include public hearings. The bill is in a
skeletal form and subject to "tightening up,” he noted and
suggested that the word "may" throughout the proposed | anguage
is ineffective.

REPRESENTATI VE HERRON i ndi cated how the bureaucratic make-up of
DEC nmay change in the future and asked whether the final
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determ nations wouldn't be better served in the hands of the
peopl e's el ected representatives.

MR.  VINSEL acknow edged that a legislative role nay be
necessary; however, a robust process involving the public and
ot her state agencies, is optinal.

11: 00: 22 AM

GUY ARCHI BALD, Director, Inside Passage Water Keepers, Southeast
Al aska Conservation Council (SEACC), stated opposition to HB 283
and clarified the use of Tier 3 waterways: The designation bans
permanent or long term degradation of water quality by a
permtted discharger. A grandfather |law exists for any existing
di schargers, which are already in place. Addi tionally, other
uses that do not require discharge, such as boating and fi shing,
are all owed. A Tier 3 designation does not ban industry from
operating on the land or discharging into the water. | ndustry
would be required to treat any effluent to match the existing
quality of the water that receives the discharge or utilize an
alternative land based application, such as the deep well
injection used by oil and gas conpanies, or recycling, which is

what the Pogo Mne utilizes. A m sconception appears to exist
regarding the difference between the Tier 2 and Tier 3
designations, he opined and explained the differences: A

citizen can nonmnate a Tier 2 water body for Tier 3 designation,
through gathering published science, collecting additiona
scientific data, and submtting the information to DEC The
agency invokes a process and possibly reclassifies the waterway,
as request ed. When that occurs, a tineline is instigated that
limts the amount of tinme for the additional discharge, or new
pollution, to be allowed into the water body. He reported that
Al askan waterways are assuned to be Tier 2 status, and, further,
little data exists on the mpjority of Al askan watersheds; 99.7
percent lack scientific study. Al so, no nmandate exists that
baseline water quality be determned prior to the agency
permtting discharge. The process should be handl ed the sane as
any | and use or other action that is permtted under the purview

of DEC, or DNR he opined. The process should be clearly
defined, handled as an adm nistrative procedure, and based on a
consistent set of scientifically determned criteria. Furt her,
it shoul d be a public process, W th open heari ngs.

Additionally, he pointed out, two states standout as having
extensive Tier 3 designated waterways: Col orado with 6,000 and
New Mexico with 2,000. Both of these states also host robust
natural resource extraction industries and vibrant econom es.
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11: 04: 27 AM

REPRESENTATI VE ORTI Z asked for elaboration on the opposition
st atenent .

MR. ARCHI BALD qualified that SEACC s opposition is due to DEC
| acking a specific and clear set of criteria on which to base
desi gnat i ons. Allowing the legislature to make the decision,
woul d unnecessarily politicize the process, he opined.

11: 06: 08 AM

REPRESENTATI VE JOHNSON i nquired whether SEACC, or the wtness
personal Iy, have been involved in a petition drive regarding the
Bristol Bay watershed area.

MR. ARCHI BALD r esponded, "No."

11: 06: 25 AM

REPRESENTATI VE KREI SS- TOWKI NS asked about other states that | ack
a defined process for designating Tier 3 waters.

MR. ARCHI BALD answered that other states are in the sane stage
of creating a process as Alaska, and naned |daho for one. A
variety of processes have been adopted across the nation, he
reported, sone are admnistrative, others rely on the
| egislature only, and in sone cases a board is entrusted with
the duties. Sone states wutilize a conbination of these
approaches and the results vary w dely, he finished.

11: 07: 25 AM

REPRESENTATI VE JOHNSON asked if SEACC, or its national governing
body, donated noney to the petition drive to limt a |arge scale
mne in Bristol Bay.

MR. ARCHI BALD responded, "Not to ny know edge."

11: 08: 37 AM

MALENA  MARVI N, Omner , School house Fi sh Conpany, stated
opposition to HB 283, paraphrasing from a prepared statenent,
whi ch read as follows [original punctuation provided]:

Thanks for letting ne submt testinony today. The
following are notes from ny remarks in conmttee
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t oday. To be clear, | oppose HB 283, because our
famly' s comrercial fishing business is dependent on
protection of clean water.

W are nenbers of the Seafood Producers Co-op,
Pet ersburg Vessel Omers Association, Al aska Trollers,
and others, and ny partner Eric Gundberg has been
fishing out of Petersburg for over a decade.

W are starting a direct-market small seafood business
here in Petersburg, School house Fish Co., and are also
part of a new League of Alaskan Direct Market
fi sher nmen.

Weakening the state’'s ability to protect clean water
does not help famly fishermen like us. W benefit
from and are thankful that the state has invested a
lot of nobney and tinme into marketing Al aska’'s waters

as pure and clean. This bill undercuts that
i nvest nment .
| was shocked to learn about this bill. Ilt’s a big

step in the exact opposite direction we need to go. W
shoul d be strengthening, not weakening, our ability to
protect clean water since fishing is our state's
bi ggest jobs creator and our state’s nost sustainable
i ndustry.

Al aska should be working to inplenent a clearly non-
partisan process for ensuring Tier |IIl waters are
considered. These designations should be open to
t horough public review by an agency experienced wth
considering scientific criteria, as would be the case
if they are processed by an agency or consortium of
agencies | ed by DNC.

| do not believe that a partisan |egislature heavily
i nfluenced by mning and oil corporations is the right
place to carry out inplenentation of the C ean Water
Act. Alaska’'s legislature has an uncomonly short
session and is neck deep in very serious budget issues
that will not be resolved anytinme soon. The C ean
Water Act should be fully inplenented in Al aska by
agencies with the experience, scientific expertise and
staff bandwi dth to do a thorough and non-partisan job.
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Despite Comm ssioner Hartig's failure to properly
answer this question when brought in conmttee today,
it is common know edge that Alaska is one of the |ast
states to avoid inplenenting this part of the dean
Water Act. This is despite the fact that we have the
greatest econom c stake in clean water.

Let’s renenber why we have the Clean Water Act - to
ensure our water stays fishable, swi mmabl e, and
dri nkabl e for future generations. We should be doing
everything we can to support this goal, not weaken it.

Representati ve Craig Johnson’ s i nsi nuation in
commttee that Tier 1I1 designations could “lock up
wat er for developnment forever” is [not] factual and
di si ngenuous. Tier 111 designations only prevent
pol lution, not developnent, and | think we can all

agree that Alaska welconmes devel opnent that does not
pollute water. Hi s use of Lake Tahoe as an anal ogy was
a poor conparison lacking in fact and heavy on
i nnuendo.

As a nenber of United Fishernen of Alaska nenber
groups, |'d have to agree with M. Vinsel that a
robust public process is the best way to protect
Al aska’ s out standi ng wat ers.

11:14: 12 AM

MELANI E BROWN, Fisherman, stated opposition to HB 283, citing
the necessity for Al aska's waterways to be protected.
Nom nati ons have been | anguishing, despite the inportance to the
comunities that rely on clean water. The legislature should
not be in charge of this type of decision, as nenbers are not
trained scientists. Once deened to be a Tier 3 waterway, there
should be no reason for a need to reverse that decision, she
opi ned.

11:17:41 AM

CHAI R STUTES closed public testinony and announced HB 283 as
hel d over.

CHAI R STUTES thanked the participants and announced the next
meet i ng.

11: 18: 26 AM
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ADJ OURNVENT

There being no further business before the commttee, the House

Special Conmittee on Fisheries neeting was adjourned at 11:18
a.m
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