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REI D HARRI S, St af f

Representative Loui se Stutes

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT: As staff for the House Special Committee on
Fi sheries, explained the changes in CSHB 112, Version W

JULI ANNE CURRY

Uni ted Fi shernmen of Al aska (UFA)

Juneau, Al aska

POSI TI ON STATEMENT: O fered testinony, answered questions, and
recommended holding CSHB 112 until the legislative audit is
conpl et e.

JERRY McCUNE, President

Cordova District Fishernmen United (CDFU)

Cordova, Al aska

PCOSI TI ON  STATEMENT: During the hearing on CSHB 112, offered
support for CFEC and answered questi ons.

MARTI N LUNDY

Sout heast Al aska Seiner's Associ ati on ( SEAS)

Juneau, Al aska

POSI TI ON STATEMENT: During the hearing on CSHB 122, testified
i n opposition.

AL BURCH

Kodi ak, Al aska

PCSI TI ON STATEMENT: During the hearing on HB 112, testified in
support.

PAUL SHADURA, 11

Kasi | of, Al aska

PCOSI TI ON STATEMENT: During the hearing on CSHB 112, testified
i n opposition.

JAM RCSS, Representative

Al aska Herring Seiners Association

Hormer, Al aska

PCOSI TI ON STATEMENT: During the hearing on CSHB 112, testified
i n opposition.

KEVI N BROOKS, Deputy Conmm ssi oner

O fice of the Conm ssioner

Departnent of Fish & Gane (ADF&G

Juneau, Al aska

POSI TI ON STATEMENT:  Answered questions related to CSHB 112.
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ALPHEUS BULLARD, Attorney

Legi sl ative Legal and Research Services

Legi slative Affairs Agency

Juneau, Al aska

PCOSI TI ON STATEMENT: During the hearing on CSHB 112, responded
to a question.

BENJAM N BROWN, Comm ssi oner

Al aska Comrerci al Fisheries Entry Comm ssion (CFEC)

Juneau, Al aska

POSI TI ON STATEMENT: During the hearing on CSHB 112, testified
and responded to previous questions and conments.

ACTI ON NARRATI VE

10: 04: 57 AM

CHAIR LOQUI SE STUTES called the House Special Commttee on
Fisheries neeting to order at 10:04 a.m Represent ati ves
Stutes, Kreiss-Tonkins, Foster, and Heron were present at the
call to order. Representatives Johnson and MIllett arrived as
the neeting was in progress.

HB 112- REPEAL CFEC, TRANSFER FUNCTI ONS TO ADFG

10: 05: 22 AM

CHAI R STUTES announced that the order of business would be HOUSE
BILL NO 112, "An Act repealing the Al aska Commercial Fisheries
Entry Commission and transferring its duties to a commercial
fisheries entry division established in the Departnent of Fish
and Gane and the office of admnistrative hearings; and
providing for an effective date."

10: 06: 38 AM

REPRESENTATI VE KREI SS- TOWINS nmoved to adopt CSHB 112, | abel ed
29-LS0485\W Kirsh/Bullard, 3/19/15, as the working docunent.

CHAI R STUTES obj ected for discussion.

10: 07: 09 AM

REID HARRIS, Staff, Representative Louise Stutes, Alaska State
Legi sl ature, paraphrased from the follow ng statenment [original
punct uation provided]:
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Expl anati on of Changed HB 112, Version A to Version W

Page 11, |ine 22:
Del ete "and quasi-judicial”

Page 13, |ine 18:
Del ete "hearing procedures”
| nsert "hearings"

Page 13, lines 21 -24:
Delete all nmaterial and insert:

"(b) An admnistrative hearing on a contested
case under this chapter shall be conducted by the
office of adm nistrative hearings (AS 44.64.010).
Notw t hstanding AS 44.64.060(e), the office of
adm nistrative hearings shall render the final
adm ni strative decision."

Page 13, |line 25, through page 14, line 7:
Delete all material .

Rel etter the followi ng subsection accordingly.

Page 14, lines 12- 17:

Delete all material and insert:

"adm nistrative adjudication procedures of AS
44.62 (Administrative Procedure Act) [DO NOT]
apply to admnistrative hearings on contested
cases conducted by [ADIUDI CATORY PROCEEDI NGS OF]
the office of adm ni strative hearings (AS
44.64.010) hel d under this chapter. Fi nal
[ COW SSI ON  EXCEPT THAT FINAL] admnistrative
determ nations by the office of admnistrative
hearings [COM SSION] are subject to judicial
review as provided in AS 44.62 .560 - 44.62.570."

Page 32, lines 26 - 27:
Delete "regulations adopted by the departnent
[ COW SSI ON] under 8 AS 16.43.110."
Insert "AS 16.43.110(b) [REGULATI ONS ADOPTED BY
THE COWM SSI ON UNDER AS 16.43.110]."

Page 34, line 7:
Del ete "departnent”
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I nsert "office of adm nistrative hearings"

Page 34, |ine 16:
Del ete "department”
Insert "office of adm nistrative hearings"”

Page 34, |ine 24:
Del ete "departnent”
Insert "office of adm nistrative hearings"

Page 34, lines 27 - 30:

Delete "The show cause hearing shall be
[ CONDUCTED BEFORE A QUORUM OF COWM SSI ONERS AND SHALL
BE] presided over by a hearing officer appointed by
the office of admi nistrative hearings [COMW SSI ON] who
shall rule on the presentation of evidence and other
procedural matters."

I nsert "The show cause hearing shall be conducted
and a decision shall be issued [BEFORE A QUORUM OF
COW SSI ONERS AND SHALL BE PRESI DED OVER BY A HEARI NG
OFFICER APPO NTED] by the office of admnistrative
hearings under AS 16.43.110(b) [COW SSI ON WHO SHALL
RULE ON THE PRESENTATION OF EVIDENCE AND OTHER
PROCEDURAL MATI ERS] . "

Page 35, |ine 13:
Del ete "departnment”
Insert "office of adm nistrative hearings"

Page 42, following |ine 16:
Insert a new bill section to read:
Sec. 112. AS 44.62.330(a)(27) is anended to read:
(27) the Departnent of Fish and Gane as to
functions relating to the protection of fish
and ganme under AS 16.05.871 or commerci al
fisheries under AS 16.43;"

Renunber the followi ng bill sections accordingly

10: 07: 25 AM

MR. HARRIS explained that Version W defines which cases are
sent to the Ofice of Administrative Hearings and enpowers the
Ofice of Admnistrative Hearings to nake final adjudication
rulings thenselves wthout the approval or oversight of the
Comm ssi oner of the Departnent of Fish & Gane. He referred to
Sec. 20, [AS 16.43.110(b)] page 13, [lines 16-24], which read:
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(b) An adm nistrative hearing on a contested case
under this chapter shall be conducted by the office of

adm ni strative heari ngs (AS 44. 64. 010) .
Notwi t hstanding AS 44.64.060(e), the office of
adm ni strative hearings shal | render the final

adm ni strati ve deci si on.

10: 08: 09 AM

MR. HARRI S expl ained that the change reads that the Departnent
of Fish & Gane will issue decisions on the 28 |ong-pendi nhg cases
until a decision is issued by the Departnent of Fish & Gane and
that decision is contested, those cases wll not go before the
Ofice of Adm nistrative Hearings (OAH). He continued that al
approved permts wll be handled in-house by the division,

however, OAH will take jurisdiction of contested cases.

10: 08: 47 AM

CHAI R STUTES renoved her objection. Wt hout further objection
Version Wwas before the commttee.

CHAI R STUTES opened public testinony.

10: 09: 20 AM

JULI ANNE CURRY, United Fishernen of Alaska, said she represents
United Fishernmen of Alaska (UFA) nenbers, and its 36 nenber
organi zations participating in fisheries throughout the state

and its off-shore federal waters. She expressed that every
menber is inpacted by the results of CSHB 112, and recomends
the commttee hold the bill wuntil the legislative audit 1is

conplete, and until UFN s questions are answered.

REPRESENTATIVE M LLETT asked whether the Alaska Conmercia
Fi sheries Entry Comm ssion (CFEC) has been effective in the |ast
three years, noting that mninmal adjudications have been
conpl et ed.

M5. CURRY responded that it is difficult for her to look the
committee in the eye and say that the nunber of adjudications in
the last year is sufficient. However, UFA worked with CFEC to

develop a tineline as to how CFEC will inplenment changes wthin
its organization. She advised that UFA will continue to push on
CFEC to ascertain that the remaining 28 cases will be conpleted

as qui ckly as possible.
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10:10: 04 AM

REPRESENTATIVE M LLETT surmised that wth better nanagenent
within the CFEC group the tineline would have been 25 years ago
when it started receiving cases. She expressed that this bill
is nmoving and it is a serious conversation about a group of
enpl oyees, and sonme conm ssioners, tasked with a job who have
been dragging their heels. She opined that the fishernmen being
adj udi cated nust not be pleased with the outconmes of CFEC, and
asked whether fishernmen have weighed in on the pace of the
adj udi cations and their frustrations.

M5. CURRY replied that not many fishernmen or board nenbers have
expressed frustration with the pace of the adjudications in that
they are focusing on their fishing business, tasks ahead, and
i ndustry challenges as opposed to |ooking at CFEC because the

organi zation has functioned fairly well for their purposes.
United Fishermen of Al aska (UFA) supports the hiring of an
executive director for CFEC who will correct the inefficiencies

and operate as a healthier organi zation, she expl ai ned.

10:12: 57 AM

REPRESENTATI VE M LLETT questioned why the Departnment of Fish &
Ganme (ADF&G) coul d not oversee the continued operation of CFEC

M5. CURRY advised that the mmjority of nenbers have expressed
keepi ng CFEC i ndependent; however, UFA does not have an offici al
position until its questions are answered in the legislative
audit comng out in June. She offered that UFA w il be working
with CFEC, and Representative MIllett's office once the audit is
received to determne the path forward as to CSHB 112.

10: 14: 00 AM

JERRY MCCUNE, President, Cordova District Fishermen United
(CDFU), said he is the President of Cordova District Fishernen
United (CDFU) and United Fishermen of Alaska (UFA), and has
worked <closely wth the Al aska Commercial Fisheries Entry
Comm ssion (CFEC) over 20 years. He pointed out that his
menbership does not wunderstand whether they wll receive the
same services from ADF&G they are currently receiving from CFEC
Regardl ess, he expressed, he is aware that CFEC clean-up is
necessary and stated it wll be turned around and work
efficiently with an executive director hired to run the staff,
but ADF&G is not the place to house it. He said adm nistrative
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actions are responsive during the season and a tinely defense is
i mportant. He referred to an earlier incident on Decenber 24,
when CFEC junped in to defend the people in Yakutat when the IRS
seized set net permts because "we don't have a right, we have a
privilege to fish." He remnded the conmttee that CFEC worked
on the Carlson case, and noted that the Bristol Bay fishery has
al so benefited from CFEC on many fronts. Al t hough, he said he
could not defend the Wiite Cards issue in the Cordova area that
issue is currently being cleaned-up, but sonme of those guys
fished for 20 years on a Wite Card. He advised [CFEC] has been
told to get all of the cases off as nore cases are com ng, and
the Board of Fisheries' research division is also being used as
a resource for legal issues. He opined that the division, as it
was created, is separate and it should stay out of politics,
have the right enployees dedicated to the fishing industry, and
the integrity of the limted entry | aw

10:17: 06 AM

CHAI R STUTES referred to his reference to Decenber 24, and asked
what year the permits were seized in Yakutat.

MR MCUNE recalled the year "was awhile back" but recounted
that the permts were preserved and CFEC hel ped the fishernen
He explained that a couple of Bristol Bay fishernen has passed
away, and their w dows received the permts but did not realize
they owed taxes, so the IRS tried to seize those permts even
though it was their only incone. He expressed that when this
law was created it wi sely determned that corporations, banks,
and other entities, could not get these permts "and it had to
be in a person's nane.” He opined that CFEC has perfornmed well
in protecting permts, individuals' I|ivelihood, and keeping the
integrity of the law in place.

CHAI R STUTES added that M. MCune's testinony exenplifies the
point that at one point in tine CFEC provided a val uable service
to fishernen, but it seens that CFEC has run its course which is
the reason for CSHB 112.

10: 18: 44 AM

REPRESENTATI VE M LLETT requested an expl anation of a Wite Card.
MR. MCUNE deferred to a comm ssioner, but said when limted

entry was first created there were disputes on points, such as
Viet Nam veterans, et cetra, and while those cases were being
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adj udi cated, Wite Cards were issued to allow fishernen to
continue to operate while | egal decisions were nade.

REPRESENTATI VE M LLETT surm sed that the Decenber 24th incident
was in the 1980s.

MR. MCCUNE said sonewhere in there

10: 19: 45 AM

MARTI N LUNDY, Southeast Alaska Seiner's Association (SEAS),
provi ded testinony, paraphrasing from a prepared statenent,
whi ch read as follows [original punctuation provided]:

The Sout heast Al aska Seiners Association (SEAS) is a
commercial fishing gear group conprised of nore than
150 paying skipper and crew nenberships, as well as
over 75 paying business nenbers. SEAS represents the
interests of roughly 1,500 fishernen in the SO01A
fishery, and their famlies and comunities throughout
SE Al aska and beyond.

The conbined pernmtting fees paid by the SO01A permt

holders in our Ilimted entry fishery contributed
nearly $400,000 to the CFEC budget this past year
al one.

10: 20: 45 AM

MR. LUNDY read fromhis prepared statenent:

A significant anmount in budgetary considerations and
we demand our voice be heard on decisions affecting a
governnment al agency that has worked hard on our behalf
for years. SEAS is uniquely positioned to conment and
evaluate CFEC s job performance. Unlike sone who have
used a snapshot in tine to render judgenent on an
entire agency's workings, the  Sout heast Al aska
Seiner's Association worked for years wth the
commi ssioners and public servants of CFEC during the
buyback of permts in the SOLA fishery. This nearly a
decade |l ong process involving multiple parties, one of
whom a very inportant one is seated on the commttee,
was and continues to be to this day the only buyback
program of its kind, not sinply the state but in the
country. And CFEC handled it just as it had to be
done, in an exhaustive and exenplary manner. Chairnman
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Twoml ey and Conmmi ssioner's Brown and (indisc.) carry
on the great work of past conm ssioners such as, Frank
Hol man, Mary MDowell, Peter Froehlich, and wll
buyback some various fisheries in Cook Inlet, Bristol
Bay, and Southeast, on the horizon. This state needs
their full conpetence and expertise at work. W take
a dim view of the way in which the Conmercia
Fi sheries Entry Conm ssion has been portrayed in sone

corners, especially in light of our |ong-standing
i nteraction W th t he agency. W  want our
conmi ssi oners, our Suprene  Court of commer ci al

fisheries intact and able to nove the agency forward
of their own volition. The i ndependence of CFEC nust
be maintained and this wll not happen if HB 112 is
passed. W don't want CFEC being blown about in the
political winds of the day and while we are very happy
with the |eadership and the nmen and wonen of ADF&G
and all that they do to ensure the sustenance of our
fisheries for all manners of users, there is a specia
pl ace for Commercial Fisheries Entry Conm ssion, and

it is on its own. Sout heast Alaska Seiner's
Associ ati on opposes HB 112 and we encourage you to do
t he sane.

10: 23: 15 AM

AL BURCH, testifying in support of HB 112, described hinmself as
a dissenting nenber of the United Fishernmen of Alaska' s (UFA)
position, who has been involved in the fishing industry over 55
years, and participated on various boards and conmm ssions. He
recounted helpful actions on the part of the CFEC, but urged
passage of HB 112 with ADF&G providing the support necessary.
He stated he was advised previously that when the skipper |eaves
the boat, the $3,000 license l|leaves with him He related
i nstances where he tried to nove people off of the deck into the
wheel house and was told that even for one trip the deckhand
woul d have to pay $3,000 in order to step into the wheel house.

A bill was introduced to fix that, but it never left commttee
and died and he could not get it introduced again. He expressed
that he hopes the conmittee will nove this bill forward as it

will put enphasis behind dealing with the problem He said
ADF&G woul d be quick in comng up to speed in how to deal wth
this. He offered that he would like to see sone way he can
bring soneone off the deck w thout costing either the deck hand
or him $3,000 for one trip.

10: 27: 13 AM
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PAUL SHADURA, I1, said he is a life-long, third generation
commercial fisherman within the Cook Inlet waters. He advi sed
he has two CFEC Limted Entry set net salnon permts and there
are five in his famly group. Today, he advised, he is
representing the South K  Beach | ndependent Fi shermen's
Associ ati on, and t he associ ation "adamant | y" opposes
reconfiguring the Comercial Fisheries Entry Conm ssion (CFEC)
into the "schizophrenic" Departnment of Fish & Gane, and the

association is against allowing nore authority to the
politically fractured Board of Fisheries. He referred to
Article VIIIl, Section 15, of the Alaska State Constitution,
whi ch reads:

No exclusive right or special privilege of fishery
shall be created or authorized in the natural waters
of the State. This section does not restrict the power
of the State to limt entry into any fishery for
pur poses of resource conservation, to prevent economc
di stress anong fishernen and those dependent upon them

for a livelihood and to pronote the efficient
devel opment of aquaculture in the State. [Anmended
1972]

MR. SHADURA related that this section does not restrict the
power of the state to |limt entry into any fishery for the
purposes of resource conservation, and to prevent econonic
distress anong fishernen and those dependent on them for a
I'ivelihood. He advised it was ratified by the voters in 1972

wherein the state could then institute a limted entry program
for distressed fisheries, and noted that an initiative to repeal

the law was rejected by the voters in 1976. Cearly, he stated,
the comrercial fishing community feels strongly in his area that
to have an independent body wthin the state agency is a

bl essi ng. He pointed out that the CFEC performed 143
adj udi cations |last year, with 29,000 individual vessel permts
yearly. Commercial fishermen have a considerable investnent,
some in the thousands of dollars to acquire the privilege to
harvest the state's fisheries resources. He pointed out that
the sports division director at ADF&G stated "the departnent can
handle it |ike a sports fishing |icense bought at the
nei ghbor hood grocery," whi ch IS an exanpl e of t he

m sunderstanding of the inportance to the commercial fishing
comunity. The change | anguage, "the departnment shall regulate
entry into the commercial fisheries resources of the state,”
brings fear to his eyes, he said. Commerci al fishermen pay
their way, and CFEC is conpletely funded by commercial fishing
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participants' fees and, in fact, there is a surplus at present,
he advi sed. He expressed shock that this bill cones out of the
House  Speci al Commttee on Fisheries, a commttee that
commercial fishernen have relied upon as a voice to express
changes they wish to acconplish within the state governnent.

10: 30: 52 AM

JAM ROSS, Representative, Alaska Herring Seiners Association,
said he is a representative of the Al aska Herring Seiners
Associ ation, has commercially fished in Alaska for 34 seasons,
owns eight limted entry licenses, and currently holds eight-ten
other non-limted entry |icenses. He pointed out that the
Commercial Fisheries Entry Commssion (CFEC) and the limted
entry system in Alaska is one of the nodels of fishery
managenent in the world as many other countries have |ooked to
this limted entry systemas a way of ensuring sustainability in
their fisheries. He opined that CFEC has played an inportant
role in that Alaska's fisheries are the best in the world and
continues to be so. He expressed that he just heard about this
bill and that many fishernmen throughout Honer have never heard
about this bill, and that its content is shocking. He expressed
that the biological aspect of fisheries is the Departnent of
Fish & Gane, and the business aspect is CFEC. He said, he |ooks
at it as a separation of power and keeping those aspects of
fisheries separate is critical of which the conmmttee has heard
from previous w tnesses. He stressed that the potential for
politicizing the entry process is enornous within the ADF&G  He
said he knows the CFEC is working on limting the fishery
currently, and has heard statenents that they haven't limted
one in ten years. He referred to a fiscal analysis from the
Ofice of Admnistrative Hearings and that the comerci al
fisheries are constantly in change and notion and to think that
Alaska is never going to limt entry of a fishery again is
extrenely short sighted. He reiterated he is primrily a
herring fisherman and herring is going through sone tough tines
right now, but who is to say Al aska doesn't conpletely change
the herring fisheries in a short period, and change them from a
sacral fishery to a crude bait fishery. He pointed out that it
would require the experts at CFEC to re-organize the types of
limted entry licenses currently being held. He then related a
story having to do with the Sitka herring fishery. He described

this bill as potentially being one of the worst things that ever
happened to Alaska's commercial fishing industry, which is the
nunber two industry behind oil, and the largest public sector

enpl oyer in the State of Al aska.

HOUSE FSH COW TTEE -12- March 26, 2015



10: 34: 52 AM

REPRESENTATI VE M LLETT requested the nunber of permts he is
hol di ng.

MR. ROSS advised he holds eight Iimted entry licenses, and has
held up to eight-ten non-limted entry |licenses over his career.

REPRESENTATI VE M LLETT asked what his limted entry permts are
for.

MR. ROSS replied that he holds four separate salnon |icenses
purse seine, and four separate herring |licenses purse seine. He
advised that an individual can only participate in one sal non
fishery per calendar year and he has fished pretty nuch every
area in the State of Al aska over his career

10: 36: 04 AM

KEVI N BROOKS, Deputy Conm ssioner, Ofice of the Comm ssioner,
Department of Fish & Game (ADF&S), [Available to answer
questions. ]

REPRESENTATI VE KREI SS- TOWKI NS asked how the depart nment
anti ci pates handl i ng buybacks should CSHB 112 pass.

MR. BROOKS responded that the departnent's research section
provides the economc analysis, the work, the enuneration of
permts, and reports it to the director of the division for
processing the endeavor. He acknow edged that he does not have
a clear answer as to how that mght inplicate the Ofice of
Adm ni strative Hearings.

10: 37: 16 AM

REPRESENTATI VE M LLETT questioned whether he would remain
neutral in adjudicating licenses. She opined that the |icensing
section within CFEC perfornms nost of the work, which is a
neutral transfer of |icenses. She pointed out that wth
adj udications being in the Ofice of Admnistrative Hearings,
phil osophically it wouldn't matter who the conm ssioner was, and
it wouldn't be politicized, or would it be politicized.

VR. BROOKS answered that he has worked for four-five
comm ssioners in ADF&G and each conm ssioner cones in wth
their own background and experiences, but each have brought an
objectivity to dispose of their responsibilities in a fair and
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ef ficient manner. Wth regard to the permts, licensing, and
transfer functions, he said, staff would handle the requests and
should CSHB 112 pass, those sane staff wll be working in a
division within the departnent performng that same function.
Staff efficiencies are considered and the possibility exists for

peak period assistance wthin the agency. Wth regard to
appeals on a transfer, the first review of that is handled by
anot her staff within the division in looking for an
admnistrative renmedy, possibly the transfer is denied it wll
go to soneone else "higher up" in the division. An appeal of

the second decision would go to the Ofice of Admnistrative
Hearings, he explained. M. Brooks said he spoke with a hearing
officer there and asked whether they could care for imedi ate
energency transfers that risk the opportunity of a fisherman to
fish and opined that although there nmay be conplications, it can
be done.

REPRESENTATI VE M LLETT queried whether there is a political
"tw nge" on the admnistrative law judges that would prevent
them from being fair and appropriate in adjudicating hearings
based on commercial fishing. She asked whether there is a
phi | osophy that goes down to the adm nistrative | aw judges.

MR. BROCKS expressed that the admi nistrative |aw judges handle a
wide portfolio of cases and are expected to be fair and
inmpartial, which is the case here.

10: 42: 00 AM

REPRESENTATI VE M LLETT surm sed there would be grow ng pains
within ADF&S but also comonality between ADF&G and what CFEC
does. Al t hough, she opined, its workload is very small now
except for the licensing section and questioned whether
adm nistrative law judges could absorb the work currently being
performed by the conmmi ssioners.

MR. BROCKS replied yes.

REPRESENTATI VE M LLETT questioned whether there were cost saving
nmeasures in the bill.

MR. BROOKS advised that the nobst obvious 1is that three
commi ssioners are replaced by a single director, and over tine
as the departnent has an opportunity to review admnistrative
functions, licensing functions, |IT support, et cetra, there are
efficiencies to be gained.
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10: 42: 54 AM

REPRESENTATI VE M LLETT asked whether he sees dimnishnment for
commercial fishernmen by [transferring the duties of CFEC] to
ADF&G, other than change being difficult. She advised that
Frank Cullman, from CFEC, assisted with the buyback bill, and
guestioned whether M. Brooks foresees problenms in organizing
and putting forward legislation if other comercial fishery
groups consider a commercial fisheries buyback.

MR. BROOKS answered that, today, he does not foresee a
di m ni shnment for conmercial fishernen, recognizing that he
cannot foresee every nuance or conplication that could arise.
The commtnent from the departnent is to address situations
appropriately as they arise. He stated there is an undoubted
wealth of information consisting within the three conm ssioners
that possess historical know edge, and acknow edged that ADF&G
does not possess historical know edge, but it does have CFEC s
body of work and the willingness to try to make it work.

10: 44: 13 AM

CHAI R STUTES clarified that not every case will be sent to the
Ofice of Admnistrative Hearings. She explained that wthin
the transfer process it wll first go into a designated
individual to make the decision, and if that decision is not
satisfactory it then noves to the director to adjudicate. She
further explained that in the event the applicant does not
accept the decision it then noves to the Ofice of

Adm ni strative Hearings, and the applicant has the option of
appeal ing that decision to the superior court.

10: 44: 55 AM

REPRESENTATI VE HERRON asked whether the departnment has a
position on CSHB 112.

MR. BROOKS replied that the departnment has not taken a fornal
position on the bill, but believes it can keep the functions
working in an effective nmanner.

REPRESENTATI VE HERRON commented that the previous adm nistration
had a uniform rule that it would not take a position on any
| egislation, but this governor has given the latitude to
departnents that they could take a position on |egislation.
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CHAI R STUTES cl osed public testinony after ascertaining that no
one further wi shed to testify.

10: 46: 26 AM

REPRESENTATI VE KREI SS- TOWKI NS recalled that Al pheus Bullard and
an attorney from the Departnent of Law (DOL) offered succinct
comments in a previous hearing, regarding the potential of a
case going the wong way and setting a retroactive precedence.
He asked M. Bullard whether he had a further perspective.

10: 47: 20 AM

ALPHEUS BULLARD, Attorney, Legislative Legal and Research
Services, Legislative Affairs Agency, responded it is not clear
what "retroactive precedent being invoked" neans as the cases
the comm ssion has heard are final, and contested decisions are
appeal able to the superior court. He stated that should the
ADF&G assunme the responsibilities of the commssion and the
Ofice of Admnistrative Hearings hear contested cases, it is
not clear what possible affect that could have on cases
previ ously deci ded.

10:48:47 AM

BENJAM N BROWN, Conmi ssioner, Alaska Conmercial Fisheries Entry
Comm ssion (CFEC), advised that case law is available regarding
Suprene Court decisions addressing the issue of retroactivity
and the re-opening of a previously entirely limted fishery. He
poi nted out that Chairman Twom ey spoke about it and cited the
cases a week ago, and people nay want to read those cases. He
opined that attorney WIlliam MIlks, from the Departnent of Law
(DAL), would have provided answers to those specific questions.
He remarked that the hearings in this commttee have not been
adequately addressed to gain an understanding of the |[egal
nuances relating to CFEC |law in Al aska. He suggested the House
of Representatives take the tinme to review those specific
judicial legal issues before noving forward. He related that
CFEC is aware of justifiable questioning, however, the nuclear
option of destroying the agency in one fell swoop is not the
appropriate action.

10: 51: 01 AM

MR. BROWN continued that as a procedural matter, this bill was
i ntroduced by Representative Seaton at the end of |ast session
and requested a legislative audit, which is underway. He asked
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the commttee whether it prefers to nove on the bill prior to
the conpletion of the audit, and noted that audits are expensive
and it wll provide a valuable objective assessnent of the
commi ssion, and the best way to nove forward. The budget
situation as critical, he described, but is also an opportunity,
and while actions speak |ouder than words, so does haste nakes
waste and this nay be a hasty nove. He expressed that nmaking a
final policy decision is premature; however, it is inmportant for
the commssion to take the <concerns seriously and provide

action. He pointed to a previous concern regarding noving a
deck hand to the wheel house and the [$3,000] fee, and suggested
that a bill to address fees may be nore in |ine than abolishing

the agency. One point, he said, is a statutory requirenent for
CFEC comm ssioners is that they are unable to hold any ownership
in a comercial |imted entry permt or conmercial fishing
business interest, yet the bill nullifies that statute and a
conmi ssioner or director in ADF&G could own permts and effect
licensing/permts. Even if all of the contested matters go to
the Ofice of Adm nistrative Hearings (OAH), the regulations to
limt a new fishery still nust be drafted by soneone, and it
will not be OAH, he opi ned.

10: 54: 25 AM

MR. BROM referred to last week's anendnent that deleted the
phrase "quasi-judicial and before a regulatory agency," he said,
and now it defines this "would be" division as a regulatory
di vi si on. He remarked that he does not know what a regulatory

division is, as departnents adopt regulations, di vi si ons
generally do not. It wll be M. Brooks and his coll eagues at
ADF&G who w Il adopt whatever regulations wll set the exact

criteria for a newy limted fishery, and according to ADF&G s
fiscal note it does not presently envision that they would [imt
a comrercial fishery during the five years reflected on the
fiscal note. He pointed out, that it ignores the mandate of
Al aska's Limted Entry Act to consider limtation when Al askans
come forward and advise that limtation needs to happen. 1In the
event adjudicatory decisions will not be nmade by this director,
who answers directly to the comm ssioner, the regulations that
drive that process nmust be adopted by ADF&G He invited the
committee to review 20 AAC and the particular regulations
adopted in each and every fishery the conmm ssion previously
limted, as they are very specific and require expertise. He
stressed that the expertise could exist, but the potential for
conflict is ineradicable especially if those people are in a
position to continue owming limted entry permts. He described
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that as a "pretty major flaw' in the bill but that it could be
cl eaned up.

10: 55: 54 AM

MR. BROWN continued by reviewng the actions taken by the
commi ssion last year, and said there were two initial issuance
l[imtations |ast year, plus one the beginning of this year, and
141 ot her cases conpl et ed.

He advised that limted transfers and permanent transfers are
not just mnisterial as they are all contested to the extent
that sonmeone has been told "no," when they want sonething. He

described it as a policy call for a staff person, paralegal, or
director making the yes or no decision before it goes to QOAH
He explained that it has inplications, and the farther it noves
up the food chain the likelier it is that people m ght question
the extent to which they've been given due process and a fair
and just hearing. There is also the category of "m scellaneous
deci si ons”

CHAI R STUTES interjected that M. Brown can nmake a few comments,
but he has already had an opportunity to testify and she does
not want himto plead his case all over again.

MR. BROWN indicated that buybacks is a whole new body of work
for ADF&G to wundertake, together wth the reorganization of

fishery which is different from |limting a new fishery.
Currently, there are fishermen that would like to use a
different type of gear in a specific fishery in the state. He
opined that pressure wll brought to bear on some of the

fisheries currently limted to nake sure the right gear types
are being used for conservation reasons, and to ascertain the
economc viability of the fishery is as maximal as possible for
those participating in it. He pointed to an exanple of when the
Department of Community and Regional Affairs nerged into the
Departnment of Comerce, Community, and Econonmi c Devel oprent,
while attenpting the difficult process of downsizing governnent.
He stated that a cost benefit analysis should be perforned
[regarding CSHB 112].

10: 59: 01 AM

REPRESENTATI VE M LLETT di sm ssed the conparison of conbining the
two above-stated departnents in that it does not conpare to the
transfer CFEC to ADF&G and she takes offense to his coment of
"destroying the agency." The legislature, over the last 30
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years, has seen a blatant dw ndling of adjudicated cases and her
mssion is to recognize an opportunity to provide efficiency.
She pointed out that appropriate firewalls can be established as
ADF&G has the ability to determine where conflict could arise
She acknow edged that buybacks are conplicated, and expressed
confidence that ADF&G would |earn the process. She stressed
that her concern is providing good service to the fishernen and
keepi ng them whol e, and maintained that CFEC is not effective in
the manner it once was and that change is needed. This is an
opportunity for CFEC to be absorbed into the ADF&G wth the
same by-laws in place, sane mssions, and the sane outcones, she
related. Realistic, streanlined expectations nust be considered
in every departnment of this governnent, and this is not an easy
decision to cone to but it is necessary, she opined.

11: 02: 56 AM

REPRESENTATI VE KREI SS-TOWKINS referred to previous comittee
hearing testinony regarding insulting decisions made currently
within CFEC from political influence. He asked whether he
described M. Brown's testinmony correctly in that, "if the new
fisheries limted, regulations will need to be pronulgated and
those regulations will have to go the comm ssioner's office and
because the comm ssioner's office, or people working in the
comm ssioner's office may, or may not, have interests in certain
commercial fisheries there is a potential for a conflict of
interest.”

MR. BROWN pointed out there are two different potential areas of
concern in that there are many noving parts going on here and

this is the second hearing on a conplex bill. The elimnation
of the prohibition on having an interest in a limted entry
permt doesn't exist as the bill is currently witten. He said,

"that's a really obvious exanple of something that is a
dimnution in the prophylactic structure of the agency that
prevents the potential for conflict.”" He pointed to the |arger
i ssue of fishermen defining the ADF&G as a political place. The
two issue are that no longer is there a prohibition on the
commi ssioner or director from actually holding a permt on the
value of which mght be affected by the limtation of a new
fishery and the regulations adopted to limt that new fishery,
but the larger issue of "that conmm ssioner oversees the head of
the biological one, the D vision of Comrercial Fisheries who
oversees all the managers out in the field." He pointed out
those managers may have issues that trickle wup to the
conmi ssioner, and trickle down to the division. He related that
the executive branch ethics act would remain in effect which
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prohibits the taking or wthholding official action in the
manner that can benefit one's self but, he described, it is a
generic tool as opposed to a prohibition on ownership of any
commercial fishing interests that currently exists.

REPRESENTATI VE KREI SS- TOWI NS asked whether to say the short
answer to his question is yes.

MR. BROMN replied yes.

11: 05: 53 AM

REPRESENTATIVE M LLETT pointed out that conmm ssioners are
appoi nted by the governor as are the three CFEC comm ssi oners.

MR. BROM said they are only renovable for cause and there is a
due process set up for that, which is different as there is no
provision for renoval for cause for the director or the
conm ssioner. The way it is currently structured, the governor
can fire the comm ssioner and the conm ssioner can fire the
director with no hearing and no reason, he stated. He said his
point is that the difference can be corrected, but the current
version of the |egislation does not correct it.

11: 06: 49 AM

REPRESENTATI VE JOHNSON noted that conversations in this building
are taking place regarding every departnent and division of the

state as to the need for efficiencies. Al'l fiscal note itens
are being scrutinized and serious decisions nust be made and, he
stressed, this is not a personal action. He pointed out that
holding the bill was requested; however, retaining it in the

first commttee of referral would not be appropriate, and if it
is held anywhere it should be in Senate Rules where decisions
can be nmade at the end of the day. He encouraged the conmttee
to nove the bill, gather information as the bill noves, and
position it to where a decision can be nmde based upon its
nmerits.

11: 09: 01 AM

REPRESENTATI VE KREI SS- TOWKI NS asked when the |ast commerci al
fishery in Alaska was |imted.

MR. BROMW responded in 2004-2005, which was a vessel based

limted fishery of the Wathervane Scallop, and Korean Hair
Cr ab. He advised that it is the only one that has reverted to
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open access status so there is still a vessel based |linmted
entry system for Korean Hair Crab on the books; it is somewhat
of a virtual fishery because the conservation concerns never
left for that fishery to be open.

REPRESENTATI VE  KREI SS- TOWI NS  asked about t he fisheries
anticipated to be limted in the future.

MR BROM replied that when publically namng anticipated
limted fisheries it has the effect of encouraging people to
fish for history. He said there are three specific fisheries in
three different geographical areas that are at the point where
one or nore of those would be limted in the period envisioned
within the fiscal note.

11:11:11 AM

REPRESENTATI VE JOHNSON asked whether the scallop and crab limt
was handl ed by the | egislature.

MR. BROM stated that it had to be done legislatively as it was
vessel -based as it was a dramatic departure from the skipper-
based limtation system and required a new section of statutes.

11:11: 40 AM

REPRESENTATI VE KREI SS-TOWINS recalled M. Brown's reference
that there is a fishery that may be changing the gear type used
and asked whether it is the Chatum Sabl e Fishery.

MR. BROWN expl ai ned that concerns have been expressed that using
long line creates nore bycatch than pot, but they are separate
fisheries now. He said it is one of the unanswered question in
whet her two existing fisheries can be nmerged, and that is the
area inquired about.

11:12: 37 AM

REPRESENTATI VE KREI SS-TOWINS referred to the ability of the
ADF&G to insulate decisions and regulations from political

i nfluence, or influence of interests within the departnent. He
asked how the departnent foresees being able to |imt new
fisheries if required, or <change the gear types used for
existing fisheries. He further asked M. Brooks to generally

respond to the issues raised by the previous wtness regarding
creating insulation fromdifferent conpeting interests that nmay,
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or may not, exist within ADF&G as the departnent proceeds wth
the limting of fisheries in Al aska.

MR. BROOKS deferred to the Conmercial Fisheries Entry Division
Director as he is far nore famliar with specific fisheries and
how they are prosecuted and |imted. He added that with regard
to insulating, ADF&G currently operates under public scrutiny
and the ethics act in that no enployee can take an action that
personal ly benefits them or a famly nenber. He stressed that
the departnent's ethic's standard operating procedure is highly
focused, including people declaring outside enploynent, and a
department enpl oyee harvesting a species the departnment nanages
or doesn't nanage. The department's biologist have a |ot of
interest in the resources they serve. He said that to suggest
the department is not going to insulate decisions is troubling
to him because the departnent goes to great |lengths to ascertain
there are no conflicts. He pointed out that when CFEC was set
up these things had to be established, and ADF&G will bring it

in and care for it as well, and make sure it has firewalls in
place so there is no undue influence. He stressed that the
departnment goes to great length to ensure enployees do not
violate public trust and will continue to do so if this bill is
passed.

11:15: 59 AM

REPRESENTATI VE KREI SS- TOWINS asked M. Brooks to specifically
speak to the limting of entries and creating regul ations.

MR. BROOKS responded that the departnent has regulations, and
there are Board of Fish and Board of Gane regulations. He
expl ained that the two boards generate a volume of regul ations
in moving through the regulatory cycle every three years,
wherein all parts of the state are heard on fisheries, and now
there is a three-year cycle on the Board of Gne. The
departnment has al ways | ooked at the board regul ati ons separately
fromthe departnent regulations. He advised there are enpl oyees
that develop regul ation packages so that expertise does exist
within the departnment, although it has not anticipated every
| ast detail of how it would perform CFEC regul ati ons once CFEC

became a division. He stated that regulation packages are
performed wthin the departnment regarding board and departnment
regul ations, and as far as limting fisheries, he deferred to

others in the departnent.

11:17:48 AM
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MR HARRIS, with regard to M. Brown's coments, directed the
committee to Sec. 20, page 13, lines 20-23, which read:

(b) An administrative hearing on a contested case
under this chapter shall be conducted by the office of

adm ni strative heari ngs (AS 44.64. 010) .
Notwi thstanding AS 44.64.060(e), the office of
adm nistrative hearings shall render the final

adm ni strati ve deci si on.

MR HARRIS reiterated that the |anguage states OAH wll nake
decisions only on contested cases, so if the division cannot

handle it wthin the division, OAH wll then take over
jurisdiction of the case. He pointed out that until that point
the division can say "yes." If the paralegal says yes, he

i magi ne they would sign off on it, if the division director says
yes, he imagines it would be signed off on, if it goes to QAH
and it says yes, it is still signed off on. He stated he does
not see how this is a short fall to fishernmen as far as having
three comm ssioners mnake the decision and then go into the
superior court, or going through the sane steps wth the
Commercial Fisheries Entry Division. He said his second point
is found in Sec. 122, page 46, |lines 8-10, which read:

TRANSI TI ON C. Certificates, or ders, and
regul ations issued or adopted under authority of a |aw
anended or repealed by this Act remain in effect for
the term issued, or until revoked, vacated, or
ot herwi se nodi fied under the provisions of this Act.

11:19: 13 AM

MR HARRIS referred to a statenment by M. Brown and said, "due
to the division or OAH nanaging permt applications, courts
could interpret this as a change to the rules and; therefore
they could open up past permt cases or entire limted entries.”
M. Harris pointed out that the drafting attorney at Legislative
Legal and Research Services assured him that previ ous
adj udi cati ons cannot be reopened because of the transfer of
duties if CSHB 112 were to pass. He said the statute does not
prescribe a new direction for nmanagenent of limted entry rather
it changes who nmekes the rulings on remaining and future cases.
He w apped-up, paraphrasing from a prepared statenent, which
read as follows [original punctuation provided]:

There is nmuch testinony today in favor of continuation
of CFEC and it is understandable that fishernmen are
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apprehensive about the elimnation of CFEC The
commi ssion has an excellent history of service to
fishermen through successful l[imted entries and
permt issuance when the imediate right to fish is at
stake, as in transfer and enmergency transfer cases.
Representative Johnson, thank vyou, he brought up
essentially the hard line is the Departnment of Fish &
Gane is going to see a budget cut of slightly nore
than 10 percent this year, and the governor stated the
departnment will be seeing a 25 percent budget cut over
the next three years. These nunbers go beyond budget
cuts, this is a restructuring of how the governnent,
including the Departnent of Fish & Gane, functions.
Al of the nenbers present here put hard work into the
operating budget and you ve seen the reductions

al r eady. In order for the departnment to provide
necessary services to fishernen, the |egislature needs
to look at some hard cuts and/or tradeoffs. House
Bill 112 is one way to ensure fishernmen continue to
enjoy the use of a fragile resource and see continued
service in limted entry permt and vessel |license
i ssuance.
11: 21: 04 AM

REPRESENTATI VE M LLETT conmented that this is not the death of
the Commerci al Fisheries Entry Comm ssion, but rather an
opportunity to streamine under a new design. She expressed
that the caring of fishermen and services are expected to
continue and [the transfer] wll not dimnish comercial
fisheries. She reiterated Representative Johnson's coments
that this is conversation the legislature will have on every
division in every departnment of Al aska.

11:21: 58 AM

REPRESENTATI VE M LLETT noved to report CSHB 112, |abeled 29-
LS0485\ W Kirsh/Bul | ard, 3/ 19/ 15, out of commttee wth
i ndi vidual recomrendations and the acconpanying fiscal notes.
There being no objection, CSHB 112(FSH) noved from the House
Special Commttee on Fisheries.

11: 22: 39 AM

ADJ OURNVENT
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There being no further business before the commttee, the House
Special Conmittee on Fisheries neeting was adjourned at 11:22
a.m
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