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ACTI ON NARRATI VE

8:05:51 AM

CHAIR WES KELLER called the House Education Standing Conmttee
meeting to order at 8:05 a.m Representatives Drummond, Kreiss-
Tonkins, Seaton, and Keller were present at the call to order.
Al so present were Representatives Kito and Otiz.

Briefing on the Ketchi kan School Lawsuit

8:06: 06 AM

CHAI R KELLER announced that the only order of business would be
a briefing from the Departnent of Law regarding the Ketchikan
Gat eway Borough Lawsuit.

8:07:23 AM

REBECCA HATTON, Assistant Attorney General, Labor and State
Affairs Section, Departnment of Law, advised the Ketchikan
Gateway Borough filed suit against the State of Alaska in
January 2014, regarding the Required Local Contribution (RLC),
which is an elenment of Alaska' s public school funding fornula
under the Alaska State Constitution. In February and March
2014, both parties to the case asked Superior Court Judge
Wlliam Carey to grant summary judgnment in their favor. She
explained that sunmmary judgnent is granted when there are no
issues of material fact to be resolved. Wiile there was
di sagreenent regarding the law, there were no contested facts as
it was purely a question of |aw The lawsuit was resolved in
January 2014 as Judge Carey ruled on the cross-notions for
summary judgnment and issued final judgnent on the matter in
January 2015. She stated that Judge Carey's decision found in
favor of the Ketchikan Gateway Borough as to one their
constitutional clainms, and in favor of the state as to severa
other constitutional claims, but ultimtely the effect of the
claim was to hold the RLC in violation of the Alaska State
Constitution. She explained that in January the state requested
Judge Carey to stay his ruling as the state had filed an appea
with the Al aska Suprene Court. In late February 2015, Judge
Carey denied the state's request for a stay and when the state
informed the Al aska Suprene Court regardi ng that devel opnent and
requested the Alaska Suprene Court stay Judge Carey's ruling
until the court had an opportunity to hear and decide the case,
the Al aska Supreme Court granted that notion [March] 11, 2015.
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8:10: 49 AM

M5. HATTON continued and began to describe described the
constitutional clainms within the |awsuit. Agai n, she renarked,
the challenge was to the RLC which requires nunicipalities to
contribute toward the operation of its local school district at

the equivalent of a 2.65 mll rate and statew de municipalities
pay on average approximately 16 percent of the basic need costs
of education in their l|ocal school districts. She expl ai ned

that in FY2014 the Ketchi kan Gateway Borough's RLC paynent was
approximately $4.2 mllion, out of a total $22.5 mllion in
basi c need for Ketchikan. The lawsuit clained that the required
contribution violated three separate constitutional provisions:
Article XlI, Section 7 the dedicated funds prohibition; Article
| X, Section 13 the appropriation clause; and, Article 11
Section 15 the governor's veto clause. She quoted Article X,
Section 7, as follows:

The proceeds of any state tax or license shall not be
dedicated to any special purpose, except as provided
in section 15 of this article or when required by the
federal governnment for state participation in federa
programs. This provision shall not prohibit the
continuance of any dedication for special purposes
exi sting upon the date of ratification of this section
by the peopl e of Al aska.

8:12: 37 AM

M5. HATTON continued that the purpose underlying the state's
funds prohibition was to prevent ear marking as the intention
was to prevent a situation where a new tax is created and the
proceeds of that tax is dedicated or promsed to a specific
pur pose or outcone. She conveyed that the intent of the franers
was to maximze the legislature's ability to spend noney where
inits estimation it was needed at any given point in tinme. In
order to determine whether or not the dedicated funds
prohi bition has been violated the Al aska court use a two-part
test: whet her the funds at issue are the proceeds of a state
tax or license; and, whether there was a dedication to a special
purpose. She related that the state nmade nmany argunents on this
constitutional claimas the state's position was that the RLC is

not a specific tax and is not state revenue. Judge Carey did
not decide in favor of this claimand held the RLC does violate
the dedicated funds prohibition. The other two constitutiona

clainms, she said, the appropriations clause and governor's veto
clause are interrelated as the appropriations clause concerns
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the legislature's authority to appropriate funds whereas the
governor's veto clause has to do with the governor's authority
to either strike or reduce line itens from an appropriation
bill. Again, she explained, the state's claim also relevant to
t he dedicated funds issue that the RLC is not state revenue, the
state believed was fatal to the other two constitutional clains.
The state argued that the legislative authority to appropriate
funds is limted to funds that come wthin the state treasury,
and that the governor's authority to strike or reduce
appropriations is Ilimted to appropriations that have been
authorized by the legislature. She pointed out that the state's
briefing argued that the RLC, which is collected by, deposited
by, and appropriated by the borough's treasury as opposed to the
state, therefore, the required local contributions did not
violate either the governor's line item veto or t he
appropriations clause. As to these two points, Judge Carey
sided wth the state dismssing both of the constitutional
cl ai ns.

8:15: 13 AM

M5. HATTON continued that the Ketchi kan Gateway Borough nade a
claim in assunpsit, which is a comon law action for the
recovery of damages with the intentionality to basically correct
situations where a party has been unjustly enriched.
Essentially, she renarked, Ketchikan Gateway Borough was asking
for a refund. She stated that prior to the litigation and
during the pendency of the litigation the Ketchikan Gateway
Borough nade its RLC in FY13 and FY14, but did so with letters
advising they were doing so but under protest and would like its
money back should their claim be granted. Judge Carey denied
this claim and said that the state had not been unjustly
enriched | argely because the RLC never becones state revenue and
never cones within the power of the state treasury. Basi cal | y,
she advised, Judge Carey's order found that the RLC was
unconstitutional as violating the dedicated funds prohibition,
and not in violation of either the appropriation's clause or the
governor's veto clause and finally, Ketchikan Gateway Borough's
request for repaynent of prior RLC paynents was deni ed. As a
result of the stay issued by the Suprene Court, the state at
this point can continue to enforce the public school funding
formula as it was witten in statute. She thanked the conmttee
for their tinme as it is inportant for the legislature to
understand the issues raised. She related that the state is
very confident in its legal argunments but it is certainly
possi ble the Alaska Suprene Court could conme to Judge Carey's
conclusion and were that situation to conme to pass, it would be
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an issue requiring considerable attention from the |egislature
in the future.

8:17:36 AM

REPRESENTATI VE SEATON pointed out that the January 11 date
shoul d have been March 11.

M5. HATTON agr eed.
8:17:52 AM

CHAI R KELLER asked for information, at a later date, as to the
real inpact to the general fund should the state | ose the issue.

8:18: 22 AM

REPRESENTATI VE SEATON questioned that if the judge decided that
it was a tax, and it was dedicated to a special purpose,
therefore, it didn't violate the appropriations or veto clause
He asked whether the state is arguing it wasn't a tax required
by the state, or it wasn't a state tax.

M5. HATTON responded that essentially the state argued it was
di spositive, that the noney didn't come within the power of the
state treasury. Al t hough, Judge Carey thought differently and
through the distinction he drew was able to cone to his
concl usi ons.

8:19: 24 AM

KATE VOGEL, Assistant Attorney GCeneral, Appellate Section

Department of Law, added that Judge Carey's decision did not
find it to be significant that the noney was locally raised
noney and locally allocated. She explained that was a
distinction the state drew and anticipates will continue to draw
on appeal from previous dedicated funds cases. Judge Carey did
not agree and distinguished between the application of the
dedicated funds <clause and not the application of the
appropriation or the governor's veto cl ause.

8:20: 33 AM
REPRESENTATI VE KITO referred to the decision by Judge Carey that
appears to identify the tax or a license can be |ocal, and asked

whether there is a requirenment that the funding the |ocal
governnment's pay cone froma tax or license. Theoretically, he
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guestioned, whether there could be a nunicipality that has an
endownent and uses those earnings to pay this local contribution
and it wouldn't be a tax on the citizens of the |[ocal
gover nnent .

8:21:19 AM

M5. VOGEL answered yes, the state nade that argunent as the
statute gives an anount that the RLC is and states that anount

as being the equivalent of a mlIl rate. Nothing in the statutes
dictate how a local comunity should raise that noney and it
doesn't have to be a tax. Judge Carey did not accept that

argunment but it was certainly a part of the state's position,
she mai nt ai ned.

REPRESENTATI VE KI TO comented that with regard to the inpact to
the general fund and opined the anount of [|ocal contribution
currently is approximately $220 mllion which represents the
total amount all nunicipalities contribute to education.

8:22:43 AM

REPRESENTATI VE KREI SS- TOWI NS surmsed that if the Suprenme Court
granted a stay presumably it will take up the case and rule.

M5. HATTON agreed, and advised that both sides have | aunched
appeals and in fact has a scheduling conference this afternoon
to determne due dates with the Suprenme Court. She expects the
Suprene Court, based on the short order it issued in granting
the stay, intends to deal with the case in an expedited fashion.

REPRESENTATI VE KREI SS-TOWINS asked her opinion as to the
tinmeline for the Suprenme Court.

M5. HATTON replied that she would not speculate and will keep
the commttee apprised, but the Suprene Court is wthin its
authority to take any length of tine it deens sufficient.

8:24:14 AM

CHAI R KELLER questioned that should the Suprenme Court agree,
will the local school district be short that noney. O, is
there a clear inplication that it goes back to the general fund.

M5. HATTON responded that she wll not speculate what the

Suprene Court mght rule, but would draw the conmittee's
attention to the fact that although the Ketchikan Gateway
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Borough did not clearly challenge the RLC under the education
clause, they did include argunents that the state had sonehow
abdicated its responsibility to fully fund education. Judge
Carey clearly decided that the state does not have an obligation
to fully fund education, she expl ai ned.

CHAI R KELLER asked her comrents as to the inplications regarding
i npact ai d.

M5. HATTON offered that is an area of concern as Alaska is
deenmed to have an equalized funding formula for purposes of
federal inpact aid. As such, she put forward, it is allowed to
take into account 90 percent of the inpact aid paynents nade to
districts, which anpbunts to an approxinmate offset of state
education funding of $69-70 mllion annually. She said it would
be speculation to say if any revised fornmula would be passed by
the legislature in the future, as it is an open question whet her
or not it would be considered equalized by the Federal Division
of I npact Aid.

CHAI R KELLER poi nted out that those questions highlight what the
| egi slature i s up against.

8:26:32 AM

REPRESENTATI VE KI TO asked whether a decision in this case inpact
ot her paynent s t he | egi sl ature m ght require from a
muni ci pality, such as a first contribution or a match for a
capital project.

M5. VOCGEL answered yes, a dedicated funds decision from the
Suprene Court in this arena, particularly if it adopted an
analysis simlar to that of Superior Court, could have further
reaching inplications for other matching grant prograns or other
times when the state mandates a local entity put in sone noney
in exchange for access to state funds. That is sonmething the
state woul d argue woul d be an extension of the way the dedicated
funds clause has been interpreted in the past. She opined that
how much of an inpact the decision has would depend on what the
Suprene Court decides and words its decision. Certainly, she
pointed out, the dedicated fund provision has inplications
beyond the education arena so the state's position has been one
of trying to highlight to the court all of the inplications of
ruling that this is a dedicated fund.

8:28:26 AM
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REPRESENTATI VE SEATON questioned whether the discussion is
regarding the 70/30 reinbursenent rate for debt incurred be
inplicated in this.

M5. HATTON responded that it was an area of concern, not
specifically 70/30 grants, but other joint nunicipal state
participation type prograns currently in statute which was a
significant part of the state's argunent in the |ower court.
She said that it was an area of concern for the state and that
that sort of joint participation program could be endangered by
an expansive interpretation of the dedicated funds provision
enconpassing the RLC, and it remains to be seen how the Suprene
Court will decide or word a ruling.

REPRESENTATI VE SEATON i nqui red whether the PERS participation is
one of the issues the state is arguing would be an expansi on.

M5. HATTON replied that it was not a particular area highlighted
in the state's briefing to the lower court, and as to the
briefing to the Suprene Court they "haven't done it yet."

8:45:10 AM

REPRESENTATI VE ORTI Z requested a summary of the three parts of
the constitution that the Ketchikan Gateway Borough based its
| awsuit upon and how they relate to the case.

MS. HATTON responded that the first constitutional claimwas the
dedi cated funds provision and constraint against ear marking of
identifying a particular source of inconme to the state and tying
it to a particular outgoing source or project. Its connection
to this case was that the Ketchi kan Gateway Borough argued that
the reprisal for contribution violates that constitution
provi si on. The appropriations clause and the governor's veto
power had to do with the legislature's ability to approve
appropriations, and the governor's ability to use his line item
veto power. She explained that the Ketchi kan Gateway Borough
contends this was a dedicated fund thereby inplicating the other
two clauses because if the conclusion was that it was a state
tax, the fact that the noney noved directly from municipalities
to local school district. She remarked that the Ketchikan
Gat eway Borough's argunment was that it sonehow violated both of
those constitutional provisions by unconstitutionally skirting
the respective power of the |egislature and governor.

REPRESENTATI VE ORTIZ surm sed that Judge Carey ruled against
Ket chi kan Gat eway Borough on those |ast two point.
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MS. HATTAN answered correct.
8:32: 03 AM

REPRESENTATI VE SEATON referred to the appeal and asked whether
all three issues are being appealed or just the dedicated funds
portion.

M5. HATTON responded that it is everything. Initially the state
appealed the point on which they lost, the dedicated funds
prohi bition and then Ketchikan Gateway Borough cross-appeal ed
the other two constitutional clains as well as its assunpsit
claim

8:32:41 AM

REPRESENTATI VE DRUMMOND asked whether the state considered what
other states do in ternms of education funding. For exanpl e,
Al aska's school districts are dependent school district as they
rely upon local governnents and the state to provide funding

She pointed out that many states have independent school
districts that require a local tax contribution from its
citizens and go to the citizens for its tax portion and capito

f unds. She opined that she can see this turning Alaska into a
different sort of structure in terms of how its school district
function. In the event the state |oses, she offered, and schoo

districts have to find another source of revenue, it could turn
them into independent school districts looking to their |oca

governments for taxes directly and going to the |ocal ballot.

CHAI R KELLER said he would like to know whet her that was part of
the court's consideration.

8:34:43 AM

M5. HATTAN advised that the state's focus was quite limted in
the sense that its goal was defending the legality of Al aska's
systemas it currently exists.

The legislature has, within the confines of what the education
clause requires, essentially plenary power to decide what
education is going to look like in the State of Al aska. She
expl ained that the Departnment of Law considered it task because
there were and continue to be good |egal defenses of Al aska's
current system Their goal was to legally defend the current
system which puts the legislature in a better position to cone
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at this issue froma policy perspective and decide what is best
for the state.

8:35:37 AM

M5. VOGEL added that one other consideration on that issue is
before statehood school districts had independent taxing
authority and they initially paid for their schooling and
requested refunds from the territory, but currently the
constitution does not give school districts taxing authority.
She said the state and nunicipalities have taxing authority, for
exanpl e, the school districts in unorganized Al aska do not have
taxing authority. In terms of how it works now, the tools
Al aska has at its disposal for funding schools is state aide
aide raised from nmunicipalities through RLC and how it chose to
access that noney, and federal aid are the main sources. She
offered that the Departnent of Law is aware of how nuch state
aid Alaska schools receives and presented evidence to the court
regarding how Al aska follows with respect to other states. She
agrees with Ms. Hatton that the focus in the litigation is the
legality of the RLC in light of the dedicated funds provision.

8:37:22 AM

REPRESENTATI VE DRUMMOND surmised that "let's figure this out
first before we worry about what is going on down the road.”
She noted it sounds like it wuld take a constitutiona
amendnent to change the funding source for schools.

M5. VOGEL responded that it is not specifically being litigated
yet so no need to go there, and did not want to speculate for
need for a constitutional anendnment to change things one way or
anot her .

8:38: 06 AM

REPRESENTATI VE SEATON said that the state requires all

muni ci pality boroughs to use 100 percent fair narket assessed
val uati ons. In the event there is a dedicated funds problem
couldn't the state inpose a 3.65 mll tax on all assessed
valuations in the state and give it to the general fund. Then

he remarked, as the legislature appropriates noney it can fund
education as it sees fit, and oil and gas properties are
separately assessed so it is in a different category. He
guestioned whether that is the logical response if it is a
dedi cated funds probl em

HOUSE EDC COW TTEE - 10- March 13, 2015



M5. HATTAN answered that it would certainly be a solution
available to the |egislature, but she wouldn't speculate on the
paraneters of what the Supreme Court might rule in the future
In the state's briefing to the lower court enphasized the
benefit to local school districts in the sense that the nobney
isn't deposited into the general fund and is allocated directly
fromnmunicipalities to its local school districts and all of the
noney goes directly to that purpose. Therefore, they felt there
was significant benefits to individual school district to have
the RLC i nplenented the way it is witten now, she stat ed.

REPRESENTATI VE SEATON clarified he was asking whether there is
anything prohibiting the state from having a property tax at
whatever mllage rate it decides based upon 100 percent fair
mar ket val uation which is what is required of all assessnents.

M5. HATTON replied that nothing she is aware of and deferred to
Ms. Vogel

8:40: 11 AM

M5. VOGEL agreed that it would be a possible solution and she is
not aware of any constitutional problens. Certainly, she
pointed out, the manner it was described the idea of a state
i nposed tax being deposited in the general fund and not pl edged
to schools would seem to be permssible under the dedicated
funds clause no matter what the court decides about the status
guo and the current way the state does it.

CHAIR KELLER said it is a discussion the comrttee may or nay
not get into in the future.

8:41: 01 AM

REPRESENTATIVE ORTIZ inquired as to whether Ketchikan Gateway
Borough argued it was unequitable treatnent and integrate that
into different Articles in the Al aska State Constitution between
how students in borough areas are funded by the state versus
students in non-borough areas.

MS. HATTAN answered it did not.
8:42:25 AM
REPRESENTATI VE SEATON commented that the current system is

better as the prior system caused a problem between equities and
different parts of the state. He opined Al aska does not have a
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problem other than the wll to determne there wll be a

property tax at whatever mll rate across the state. He said
that it is basically what the state does by requiring a |oca
contribution at the 3.65 level, and it does not appear the

legislature is in a box. He explained it would nmean a change in
the system as it wwuld go to the general fund and the
appropriation and veto clauses would be avail able. Although, he
remarked, he is worried about the lawsuit and redoing the
system it appears there are nechanisnms wi thout totally turning
over the way in which districts are organized and taxed. He
pointed out that a fairly sinple solution is that the state
could either keep it the same level or go back to the previous
formula if there are funding problenms for |ocal schoo
districts.

CHAIR KELLER pointed out that it nay be an anticipated
di scussion in the future.

8:45: 03 AM
ADJ OURNVENT

There being no further business before the commttee, the House
Educati on Standing Comm ttee neeting was adjourned at 8:45 a.m
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