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ACTI ON NARRATI VE

8. 02:45 AM

CHAIR CATHY TILTON called the House Community and Regional
Affairs Standing Conmmttee neeting to order at 8:02 a.m
Representati ves Hughes, Reinbold, Otiz, Drunmond, Seaton, and

Tilton were present at the call to order.

Presentati on: Munici pal Regul ati on of Marijuana

8:03:22 AM

CHAIR TILTON announced that the only order of business would be
presentations related to the nunicipal regulation of marijuana.

8:04: 52 AM

CYNTHI A FRANKLIN, Director, Alcoholic Beverage Control Board
(ABC Board), Departnent of Commerce, Conmmunity & Economc
Devel opnent (DCCED), said that the ABC Board or Marijuana
Control Board, if created, can procure |local option regulations
clearly from AS 17.38 as there is authority to create the type
of menu present in Title 4 for |ocal governing bodies when it
conmes to regulating alcohol in their comunity. The bi ggest
priority, she opined, is to have a simlar nmenu of |ocal options
for marijuana and the same entities hold elections and create
| ocal option rules for their community through Title 4 and be
the type of |ocal governing body that can opt in or out through
Title 17. Local governnent is defined in AS 17.38.900(4), which
read:

(4) "local governnent” neans both home rule and

general law nunicipalities, including boroughs and
cities of all classes and unified nunicipalities;
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VB. FRANKLIN maintains there is a glaring omssion of

"established villages." She explained that "established
villages" are entitled under Title 4 "to hold local option
el ections and create |ocal cont rol of al cohol in their

communities,” and explained that in the event the |egislature
does not act on the definition of local governnent in Title
17.38, "established villages" wll not be included in that
definition.

8:06:49 AM

M5. FRANKLIN further explained that AS 17.38.110, "Loca
Control,"” wuses the term "local governnents" throughout the
section and defines local governnents to exclude "established
villages." She opined there is a concept of anending that

definition to add "established villages" as they are defined in
AS 04.21.080(a)(9), which read:

(9) "established village" neans an area that does not
contain any part of an incorporated city or another
established village and that is

(A) an wunincorporated community that is in the
unor gani zed borough and that has 25 or nore pernanent
residents; or

(B) an wunincorporated comunity that is in an
or gani zed borough, has 25 or nore permanent residents,
and

(1) is on a road system and is |ocated nore
than 50 mles outside the boundary limts of a unified
muni ci pality, or

(i) is not on a road system and is |ocated
nore than 15 mles outside the boundary limts of a
uni fied runicipality;

M5. FRANKLIN continued that AS 04.21.080(a)(9), "established
village" means an area that does not contain any part of an
incorporated city or another established village, with a |ist of
other qualities of an established village including areas both
inside and outside incorporated boroughs and unincorporated
communities, that are in and out of organized boroughs.

8:07:42 AM
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M5. FRANKLIN commented that M. Blood will discuss all of the
different structures of |ocal governnents in Al aska. She said
it will be clear there are nany areas in Al aska that would be
able to hold a local option election for alcohol, but as witten
woul d not be able to hold a I ocal option election for marijuana.
She expressed that is a concern particularly if the Al coholic
Beverage Control Board (ABC Board), or Marijuana Control Board
is sharing resources. She pointed out that it is unknown what
the board structure wll Jlook Iike but if there is a
rel ati onship between those two agencies, she foresees it being
very difficult to tell a local community it can have an option
el ection for alcohol, but not marijuana. She offered that a
concern of all of the state legislators and state agencies is
not to subvert the intent of the voters or |anguage of the
initiative. However, she opined, if the intent is clear to nmake
the local governing structures mrror those that are able to
hold Title 4, local options alcohol elections, certainly [the
| egislature will] make this Act in the local option piece |ook
i ke al cohol. She posited she does not have any indication that
this omssion or different definition of |ocal governnment was on
pur pose and does not know why this definition was chosen for AS
17. 38. Nevert hel ess, she submtted, if the intent was to
include every local governing body able to hold alcoho

el ections, it would be difficult for anyone to argue that the
| egi sl ature subverted the intent of the initiative.

8:10: 27 AM

M5. FRANKLIN noted that the ABC Board is neeting today and wl|
di scuss marijuana and believes the board wll produce its
prelimnary considerations. She offered that on February 24,
2015, when the Act becones effective, a direction of the board
wll be to preserve |local control of marijuana. The board wll

publically state it is considering a nenu of |ocal options
simlar to the nenu found in Title 4. She pointed out that the
two substances are different and the nmenus wll not be
i denti cal . A lot of thought is needed regarding types of
|icenses available and how those licenses look, and it nay be
that the nenu for local conmunities is by license types, she
explained. In other words, she advised, a community can go down
the list to determne the types of licenses it will allow A
maj or difference between Title 4, "Local Option Elections,” and
any local elections held under AS 17.38 will be that the option
does not exist for local communities to be in possession of
marijuana due to the line of Suprene Court cases and the
initiative. Unlike local option 5 Title 4 for nunicipalities,
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allows a nunicipality to ban alcohol in every form including
possession - no local comunity will be able to ban marijuana in
every form She anticipates it will be a frustration for |oca
conmunities and sonme smaller communities that want the substance
kept out of their conmmunity. Due to Ravin v. State, 537 P.2d
494 (Al aska 1975), and Noy v. State, No. A-8327, August 29, 2003
(Alaska), there is a constitutional right of privacy to possess
this substance in a person's honme and in that regard no |oca
government or the people thenselves can vote to conpletely ban

that substance in their community. That issue will affect the
way the menu of local options is witten as it will have to be
clear what the paranmeters of those options are, and what a
community can and cannot do. Certainly, she offered, the Act
entitles the local governnent, as defined in AS 17.38, to
prohibit cultivation and retail licenses as that is the |anguage
of the Act. In noving forward, she related, that is the manner

she anticipates that regulations or statutes mght be crafted to
make it clear exactly what activities the local comunity is
opting out of.

8:14: 21 AM

REPRESENTATI VE DRUVMOND referred to a |list of conmunities
provided by M. Blood [to the commttee], of which the front
hal f, she assuned, is everything except "established villages."
She noted the |ist of vil | ages in the back refer
“uni ncorporated,” and advised she wll address M. Blood wth
her questi ons.

8:14: 56 AM

REPRESENTATI VE REI NBOLD asked whether federal |aw trunps state
aws in regul ations.

M5. FRANKLI N explained that federal law will not apply to these

regul ations because marijuana is a Schedule | Controlled
Substance in federal |[|aw In that regard, all activities
relating to marijuana are prohibited and no regulations are
witten around the substance. She remarked that the federal

government released a [8/29/13, Menorandum for all United States
Attorneys, from Janes M Cole, U S. Deputy Attorney, regarding
Gui dance Regarding Marijuana Enforcenent], also known as the
"Cole Meno," that was overlaid on top of a nmenorandum rel eased
when President Barak Obama took office explaining the federal
enforcenment priorities for marijuana. The basic | anguage of the
meno reads that if individual states legalize the substance then
it is not a federal priority to enforce the federal prohibition
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agai nst marijuana for any entity following strict rules enforced
by the states. She submitted that when a state |egalizes
marijuana and creates regulations and rules around that
substance, and the person dealing with marijuana is conplying
with those rules, then the federal government essentially
pledges it will not interfere with activity that is otherw se
[awful in the state.

8:16: 42 AM

REPRESENTATI VE REI NBOLD f ound Ms. Franklin's remar ks
interesting, and she said that in this case as long as it is
regarding marijuana it is "state's rights," except recently the
federal governnent struck down the Alaska State Constitution.
She related there is an intriguing philosophy in the Wite
House.

M5. FRANKLIN agreed that it is an awkward position for all
| egali zed marijuana states to be in, although aside from the
four states with legalized recreational marijuana there are
approximately 20 states with legalized marijuana in sone form of
medi cal marij uana. There is a dilema between the state and
federal primacy rules that necessitates resolution and Al aska is
hanging precariously between the tw sets of rules, she
remar ked.

8:17:57 AM

REPRESENTATI VE SEATON said that within other bills changing the
| ocal option in Title 17 to that of Title 4, has occurred where

the termlicense is used ... change that to |license because it
is what is being done with al cohol. He advi sed there has been
severe pushback for registration rather than |icense, and asked
that Ms. Franklin contrast the two for him "Or have you not
found that ... has that pushback ... in declaring that we're
unconstitutionally changing the bill gone away over the type of

di scussions. "

M5. FRANKLIN replied that she has not heard there is a strenuous
objection to changing registration to Ilicense. Frankly, she
opi ned, she would be surprised if the group putting forth the
initiative will publically say they fully intended to |eave
gi ant chunks of Al aska out of the ability to opt out of this
substance in their conmunity. She said she suspects that the
initiative didn't have the necessary vetting wthin the area of
initiatives as, she related, the vetting process is generally
running through a mll of |awers and experienced legislators to

HOUSE CRA COW TTEE - 6- February 12, 2015



prevent om ssions. Basically, she explained, the |egislature
would say, if a person lives in a large enough city they can
choose to prohibit marijuana conduct in their community, but a
smaller comunity is out of luck and has marijuana whether it

wants it or not. She described this issue as requiring a
necessary fix and expressed her surprise that the difference
between "registration® and "license" has had a |awsuit
t hreatened over that change. She advised she will look into

Representative Seaton's coments.
8:22: 05 AM

REPRESENTATI VE SEATON offered to share docunents wth M.
Frankl i n. He then referred to Alaska's communities inside and
outside of boroughs identified for revenue sharing, and asked
whet her that subset of villages and communities sit within the
qualifications, or whether it was a village as an Al aska Native
vill age she was di scussi ng.

M5. FRANKLIN responded that the definition for "established
village" in Title 4 attenpts to bring in every group of over 25
people who draw a line around their conmmunity as an established
vil | age. She then deferred to M. Lawence Blood on how this
definition of "established village" interacts with the
definition used with revenue sharing.

8:24: 00 AM

CHAIR TILTON, with regard to the initiative, asked whether
muni ci palities can choose the types of products they allow to be
produced or sold within its jurisdiction, or nmust nunicipalities
allow all products to be sold, such as edi bl es.

M5. FRANKLIN opined that it wll hinge upon the definition of

marijuana, and Representative Seaton has a bill carving out
marij uana concentr ates. Al aska Statute 17.38 defines nmarijuana
as including concentrates and, she pointed out, in other

| egal i zed states there is not a distinction in licensing between
different types of products using concentrates to nmake the
marijuana products. In other words, she offered, a retail
license in Colorado entitles a retailer to sell all types of
products other than just the actual flower and bud thensel ves,

and noted all other products are made wusing concentrated
marij uana. Currently, she pointed out, it is hard to say
whether or not there wll be separate licenses issued for
products using marijuana concentrates. She opined that by

including all of those materials in the definition of marijuana
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in AS 17.38, every rule including those under AS 17.38.010 Local
Control appears to be around whatever is contained in that
definition. She explained that an issue not being discussed
with local governments is that there is Local Option 1, which
permts a local community to run its own alcohol retail outlet.
She said that should an established village or nmunicipality run
its own marijuana store it could determ ne the products it would

sell in that store. She conveyed that while the federal issue
exi sts she doubts nunicipal attorneys wll allow or encourage
their municipalities to have retail sales of a federally
prohi bited product. In noving forward, using the nodel in Title

4, the legislature could create the option for a | ocal comunity
to control retail sales of the product by having a comunity
store, she expl ained. She described it as a good avenue in
which to get the funds expended toward that product back into
the community, and noted there are a couple of comunities with
al cohol Local Option 1 such as Kotzebue where it runs its own
liquor store and the cost of that substance being in their
community is sonmewhat offset by the sales of the store.

8:28: 03 AM

M5. FRANKLIN remarked that if a comrunity invites retailers in
to sell marijuana products with a state license or conditiona

use permt at the nmunicipal level, the city could wite a |aw
authorizing a person to sell flower and bud but not edibles.
She submtted there could be a problem with AS 17.38.110(b),
whi ch read:

(b) A local government may enact ordinances or
regulations not in conflict with this chapter or with
regul ati ons enact ed pur suant to this chapter,
governing the tinme, place, manner, and nunber of
marij uana establishnment operations. A |ocal governnent
may establish civil penalties for violation of an
ordi nance or regulation governing the tine, place, and
manner of a marijuana establishnment that may operate
in such | ocal governnent.

M5. FRANKLIN said that there would be issues with the |ocal
government carving out and making a different schene of how
marijuana is defined and regulated, than what this |law says and
what ever anendnments the |egislature makes during this session.
I ndi vi dual owners of retail establishnments, of course, can
deci de what products they stock. She posited that one approach
to the edibles the board nmay endorse is to define edible, which
is not defined in the Act, and in defining edibles exclude
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certain types of edibles that are "worst offenders.” She
offered that in Colorado "adulteration" is when existing edible
products are renoved from its packaging and sprayed wth
marij uana and repackaged. The term adulteration is currently in
Al aska's food safety statutes and the board is cognizant to not
confuse the public by reusing terns that already have set
definitions in state law, she related. For purposes of this
di scussion, she said she is wusing the term adulteration and
basically asking why edibles could not be defined to exclude
those adulterated products in that edibles would still be
allowed to be nmade through a process that includes marijuana
concentrates and can be sold as nmarijuana infused products.
Ther eby, she remarked, not allow ng soneone to take a short cut

that, in Colorado, has led to risks of public safety wth
products like gumry bears, little "dubbies,” and products
appealing to children. She indicated there are strategies in

terms of serving sizes, education, and ascertaining that people
who buy these products know what they are getting.

8:31:11 AM

REPRESENTATI VE SEATON noted that edibles appear to be of concern
to people in small villages as well as the larger cities. He
opi ned that sone jurisdiction having |egalized use requiring the
product to come before the board for approval prior to selling.
He asked whether there is a reason for selecting the one that
says a person is free to generate any product that doesn't
violate a certain provision versus approval from the board prior
to selling.

M5. FRANKLIN replied that Representative Seaton's question is an
excellent exanple of parsing out this wrk as to the
| egislature's job, and the job of the regulations and the
| egislature could determne a definition of edibles that does
not include adulterated products. When reqgulations are
pronmul gated the board can require a pre-approval process for
edi bles on the shelf such that Washington State Liquor Contro

Board requires. Whereby, she pointed out, a sanple of the
prospective product nust be brought before the board to obtain
approval so it does not violate a set of standards established
t hrough regulation, including not being blatantly appealing to
children or whatever. "I think you can have both," she offered.

8:33: 33 AM

REPRESENTATI VE SEATON asked whether that w Il be discussed today
during the ABC Board neeting as it would be helpful for the
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| egislature to know what kind of system the current board may
put in place.

M5. FRANKLI N responded in the affirnmative.
8:34.: 04 AM

REPRESENTATI VE REI NBOLD put forth her concern that health care
costs are rising and there are issues wthin other states
regardi ng overdoses. Secondly, she pointed out, if a child
ingests sone of the edibles and there is a health care issue

who is liable. She hopes soneone can help the legislature with
t he packaging and display issues of what can go on the package
and display that is very obvious to people.

M5. FRANKLI N responded that packaging, advertising, and display
are the heart of pronulgating regulations around the substance,
and the board anticipates |abeling, packaging, and child proof
packagi ng requirenents. She related that in determning
liability, the parent brought the product into the hone and
allowed the child access, which is the nmin cause of al
overdoses and poisonings in children. Frankly, she related, the
doctors from the Colorado Children's Hospital said that while
marijuana overdoses in children are very public and a concern,
they are an extreme mnority in the types of poisoning and
overdoses seen in the emergency roons, as nmany nore children
overdose from | buprofen than from marij uana. She said, Al aska
does not want that to happen, wants the child proof packaging,
and that no one is permtted in marijuana establishnents unless
they are 2l1-years of age. She said the security they saw in
Col orado (and would like to enulate) was quite high, and was not
a situation as in Alaska where a parent can walk into a |iquor
store with their young child. She pointed out that she would
di scuss with the board today the concept of high security wth
t hese establishnments, over 2l1-years of age only, and for adults
that enter the store, as it would not be like a Fred Meyer or
Carr-Cottstein situation where products are sitting out on the
shel f.

8:37:57 AM
REPRESENTATI VE REI NBOLD said to keep in perspective that this is
a new market and nmarijuana wll be available in the retail

mar ket and the statistics have not yet been borne out.

8:38:31 AM
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REPRESENTATI VE ORTI Z opined that the intent of the initiative is
to treat marijuana |like alcohol, yet realize the substances are
quite different issues. He asked how problematic it is to go
down the road of saying the legislature is going to try to treat
marijuana |ike alcohol when they truly are different issues,
particularly around regulations, and questioned how problematic
the issue is, and whether it would be in the best interests of
the state to allow the ABC Board to regulate this area - or
whet her a Marijuana Control Board woul d be best.

M5. FRANKLIN replied that a separate board is appropriate as the
two substances are quite different with industry representation
on the all-volunteer ABC Board. She voiced concern that by
adding industry representation to the ABC Board it would
suddenly becanme four industry representatives and three public
representatives which is unbal anced. She advised it is the
opinion of the ABC Board that the WMarijuana Control Board be
conprised, as Title 4 stakehol ders have recommended, of a five
menber vol unteer board. She further advised there is value in
the state enployees currently servicing the ABC Board and
bringing their expertise to the regulation of marijuana. She
poi nted out that the ABC Board's official position is advocating
for a "two board and one agency hybrid" that would allow a
Marijuana Control Board and ABC Board both housed with the sane
agency and staff so an enforcenent officer could enforce on both
substances, which represents a fiscal savings to the state. I n
ternms of local control, she said, there is a lot of control in
al cohol as there have been tw audits, a survey, and a
stakeholder's work group in the last five years regarding
al cohol, and they have not received any feedback that l|ocalities
don't feel they have enough control. She commented that they
have a good nodel for |ocal control with alcohol under Title 4
whi ch, hopefully, is what |ocal control of marijuana would | ook
like. She said she recognizes there are marijuana establishnent
situations wherein a parent could not take their child into the

est abl i shnent . The |egislature can settle issues particularly
around definitions and sone issues that require regulations, and
statutes and regulations will not be perfect in the first year.

Al cohol, she noted, is not perfect yet and the board has worked
on it for a very long tine. She offered that her answer is two
boar ds.

8:43:05 AM
REPRESENTATI VE DRUMMOND referred to packagi ng and overdose cases

in Col orado, and asked whether she is aware of al cohol overdose
cases of children in Al aska.

HOUSE CRA COW TTEE -11- February 12, 2015



M5. FRANKLIN said she is not aware of that situation and
ascertained through the doctors at Children's Hospital that
parents typically do not bring children who overdose on al coho
to the energency room because nost people know what an al cohol

overdose |ooks like and that there will be a period of tine
where the body will process the al cohol through, unlike a severe
al cohol overdose. She expressed that education is inperative

around marijuana for adults using the substance to understand
dosages, serving sizes, and wait tines. She described Col orado
as being behind the train because it had nedical marijuana
di spensari es open for four years before opening the narket to
recreational marijuana so there were already nedical nmarijuana
users with high tolerances to marijuana which |lead to changes in
t he packagi ng, adverti sing, and educat i on of consuner
requi renments. She opined that Alaska can get in front of the
train by not allowing stores to sell high concentration and high
doses of THC by limting serving sizes by limting the total THC
in any given product.

8:47:22 AM

REPRESENTATIVE DRUMMOND inquired as to what a child proof
al cohol container |ooks like.

M5. FRANKLI N responded she has never seen one which is another
area where regulation of this product wll |ook different.
Peopl e have argued that if Alaska could start over with al coho
possibly there would be sone of the sanme considerations. She
pointed out that it denonstrates that once the train has |eft
the station it is hard to get it back. A piece of advice
received from the regulators in Colorado was to start strict
because Al aska will not be able to dial it back, she stated.

8:48: 23 AM

REPRESENTATI VE HUGHES offered that there has been work perforned
in the last couple of years to rewite Title 4 and she asked
whet her there is anything fromthat process Ms. Franklin |earned
that will be applicable and that she woul d advise the commttee,
i ncluding how the state relates to | ocal governnent.

M5. FRANKLIN referred to a |ocal options subcomrittee as part of
the stakeholder's group and, she said one recomendation was to
elimnate Local Option 4, which controls sale, distribution,
trade, manuf acture  of al cohol in a comunity allow ng
possessi on. In putting Local Option 4 up against Ravin v.
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State, 537 P.2d 494 (Al aska 1975), Noy v. State, Al aska App. 83
P.3d 538, 2003 W 23207968 (2003), and AS 17.38, neans that
Local Option 4 is the best the conmmunity can get because
possessi on cannot be banned. The | ocal option subcommttee heard
that local communities are frustrated that the substance can be
in the community which in turn causes enforcenent to be
difficult for all of the other verbs relating to that substance
that are prohibited in the community, she conveyed. She pointed
out that sone of the recommendations reflected penalties
addressing profit notivation in that when individuals violate
those rules that the penalties are witten to address the
notivation behind that activity - to make a | ot of noney such as
boot | eggi ng. Currently, wunder the rules in Title 4, if an
i ndi vidual brings in one bottle and sells it to a person, that
individual is subject to the sane penalties as if they brought
in one case of I|iquor. She expl ained that sonme of the work of
the stakeholder's group was to adjust the penalties so that the
nore a person brought in the higher the fine because profit
notive is what is behind that activity. The stakehol der's group
takes the board as it exists today and tweaks it to have public
safety and public health designees openly represented on the
boar d. In terms of marijuana, that regulation wll be
particularly inmportant to have all of the voices at the table
when the board neets.

8:52:23 AM

REPRESENTATI VE SEATON referred to fines and asked whether she
neant that a fine would be inposed instead of revoking the
license if soneone is operating outside the paranmeters of their
license.

M5. FRANKLI N explained that she was tal king about non-licensed
activity.

8:53:11 AM
The conmittee took a brief at ease.
8:54:20 AM

LAWRENCE BLOOD, Local Governnent Specialist, Acting Director,
Division of Community & Regional Affairs (DCRA), Departnent of
Commerce, Comunity & Economic Developnent, said a primry
charge of the Division of Community & Regional Affairs (DCRA) is
to assist and advise nunicipalities within the State of Al aska
He said he would explain the vested powers of a nunicipality
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from the constitution and statutes not addressed in AS 17.38
He referred to slide 1, and advised the presentation would al so
include exanples identifying questions not answered in the
initiative, whether the excise tax neans a property tax cannot
be levied on a facility and property, whether it neans a sales
tax cannot be levied, and whether there is any authority on
where the cultivation facility is located on different sides of
a railroad track. He said his response to the questions are "it
all depends,” upon the classification of nunicipality, |ocation
of the nmunicipality, and its authority to assunme different
powers. He reiterated that the public should be infornmed as to
the vested powers of a municipality from the A aska State
Constitution and already in statute not addressed in AS 17. 38.

8:56: 03 AM

MR. BLOOD continued his slide presentation and referred to slide
2, "Types of Muinicipal Governnent," and advised there are 145
cities, 19 organi zed boroughs, 80 unincorporated comunities in
organi zed boroughs, and 73 unincorporated comrunities located in
t he unorgani zed borough. The first part of the docunent "sheet"”

[ Community  Nane, Current Popul ati on, | ncorporation  Type,
Bor ough/ Census Area], represents mnunicipalities with the second
part bei ng unincorporated. Uni ncorporated comunities include

tribal governnments, and unincorporated conmunities with a non-
profit that are providing sonme kind of nmunicipal type services.
These nunbers, which could be higher, represent conmunities
inside and outside the borough that could potentially qualify
for community revenue sharing. M. Bl ood responded to
Representative Seaton's earlier question, and said that wthin
Title 4 the definition of community is 25 individuals in a 5-
mle radius around the post office, and conmmunity revenue
sharing is 25 people living as a social unit. Uni ncor por at ed
communities are one of CRA's biggest issues in that there are no
defined boundaries, and depending upon the program or the
context, it is a difficult question to answer as to how many
conmuni ties exist in Al aska.

8:58: 39 AM

MR. BLOOD referred to slide 3, "Classification of Cties and
Boroughs,” and offered that there are three classification of
city governments and that the classification and |ocation of
cities are significant in terns of the powers and duties. He
explained that a hone-rule city has all of the |legislative
powers not prohibited by law or charter, and first-class and
second-class cities being general law in which the state |aw
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defines their powers, duties, and functions. Slide 4, "City
Governments in Alaska," he said, depicts each classification of
cities and the inportance of understanding whether a city is in
an unorgani zed or outside of an organized borough is how it is
treated under I aw. Slide 5, he said, depicts four
classification of organized boroughs in that the classification
of boroughs are significant in terns of the powers and duties,
whereas with the city it was classification and |ocation. Slide
6, "Organized Boroughs in Alaska," he indicated shows how nmany
borough are in Alaska and the different classifications. Slide
6, "Provisions Applicable to Al Local Governnents," he pointed
out are the general law nunicipalities that have many powers
dictated by Title 29. However, he remarked, the Al aska State
Constitution provides for maxi num |ocal self-governnent with a
m ni mum of |ocal governing units and preventing duplication of
tax levying jurisdiction "a |iberal construction shall be given
to the powers of |local governnent units.” He described the
following as powerful statenments restated in AS 29.35.400, "a
| i beral construction shall be given to all powers and functions
of a municipality,” and further stated in AS 29.35.410 "Extent
of powers: Unless otherwise limted by law, a nunicipality has
and may exercise all powers and functions necessarily or fairly

inmplied in or incident to the purpose of all powers and
functions.” He reiterated that these are powerful statenents
because in a mpjority of the states, nunicipalities are given
specific duties and powers by the |egislature. The State of

Alaska is nmuch different in that it provides broad powers by
muni ci palities to exercise |ocal control outside of the
[ provisions] in AS 17.38. Wil e general law |ocal governments
have broad powers, hone-rule |ocal governnents have even greater
powers, he remarked.

9:02: 47 AM

MR. BLOOD referred to slide 8, which read: "Article X, Section
11 of the Alaska State Constitution provides that: a honme-rule
borough or city may exercise all legislative powers not
prohibited by law or by charter.” Slide 9, "Distinctions
Bet ween Ceneral Law Boroughs," he related is that there is a
principal distinction between a first-class borough and a
second-cl ass borough relating to authority to assune powers. He
stated that a first-class borough may exercise any power not
prohibited by law on a non-areawi de basis (the area outside of
the city nunicipal boundaries), and a second-class borough nust
gain voter approval for the authority to exercise many non-
areawi de powers. On the other hand, he pointed out, home-rule
boroughs can exercise on an areawi de basis. Slide 9, he stated
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that the duties and powers of cities depend upon the
classification and city duties and powers also vary in terns of
| ocation within or outside of an organized borough. I n many
cases, he explained, if a second-class <city 1is in the
unorgani zed borough it has greater powers at its disposal. He
remarked that all local governnents have certain fundanental
duties such as, conducting l|ocal elections and holding regular
nmeeti ngs, beyond this, duties and powers of nunicipalities vary

consi der abl y. Second-class cities are not obligated by law to
provide any particular service, he said. Second-class cities
are not required by law, Ilike the other classifications of

cities and boroughs, to perform actions, however, the Al aska
State Constitution and statutes give them the ability to assune
t hose powers, he offered. \Where they find thenselves in between
t hose two ends of the spectrumis |ocal control, he pointed out.

9: 05: 24 AM

MR. BLOOD referred to slide 11, and said that all organized
boroughs, as well as honme-rule cities and first-class cities in
t he unorgani zed borough nust exercise planning, platting, and
| and use regulations, which refers to what side of the track a
cultivation facilities is located is through zoning codes and
| and use regul ations. Second-class cities in the unorganized
borough are permtted, but not required, to exercise planning
powers which is where DCRA assists second-class cities because

not all exercise its planning powers, he advised. Hone-rul e
cities, first-class and second-class cities in organized
bor oughs may  exercise  planning, pl atting, and | and-use

regul ation powers only if those powers have been delegated to
them by the borough because all boroughs are mandated by state
| aw to exercise planning and platting, he stated. However, they
can delegate those to the cities if they so choose, and the
cities nust consent to that delegation, however, should the
borough revoke that delegation it does not require the consent
of the city, he conveyed. Organi zed boroughs have the duty to
col | ect municipal property, sales, and use taxes, levied within
their boundaries, he explained, otherw se nmunicipal powers are

exercised at the discretion of |ocal governnents. Slide 12,
"Powers and Duties of Cities,” he said is a "cheat sheet"
depicting the rules of hone-rule cities, first-class cities,
second-class cities and [authority] references. He used the
exanple of planning, platting and | and use regulations and how a
particular city or borough acquires those powers. Wth
reference to slides 13-14, "Powers and Duties of O ganized
Boroughs,” he said it cones down to whether or not it is an

unor gani zed borough of the borough. He offered, as an exanpl e,
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pl anni ng, platting and |and use regulations in that the borough
must exercise powers areaw de, however, it can del egate. The
property tax and sales tax is different depending upon which
cl ass of borough a person lives in and the way it applies to the
cities.

9:09: 28 AM

MR. BLOOD referred to slide 15, "Powers of Unincorporated
Communities,” and related that wunincorporated comrunities have
no planning, taxing, or policing powers. He stated that the

[slide 2] depicts nunicipalities and also the unincorporated
communities that are in no manner referenced in AS 17.38, unlike
Title 4. He explained that Title 4 unincorporated comunities
or what is defined as established villages have the option of
adopting a local option whether it is inside or outside an

organi zed borough as it doesn't matter - just an organized
village of 25 people can opt to have a local option, and under
AS 17.38 they have no options. In addition to not having any

powers under AS 17.38 they have none of the nmunicipal powers
that the nunicipalities exercise, such as, planning, platting,
| and use regulation, and taxation, he pointed out. However, the
uni ncorporated conmunities inside an organized borough are
governed by the areawi de and non-areaw de powers of a borough

and those policies <could be covered by the borough, he
expl ai ned. Uni ncorporated communities outside an organized
borough could only regulate marijuana in accordance with a
| egi sl ative enactnent. He reiterated that unincorporated
comunities have no planning, taxing or policing powers and al so
no boundari es. Slide 16, "Unincorporated Conmunity Boundary
Exanples,” he offered explains how a comunity is defined that
is not a nunicipality. The established village under Title 4 is
the five-mile radius around the post office, or the census
designated place (CDP) which is a concentration of population
identified by the U S. Census Bureau for statistical purposes -
CDP's are populated areas that lack a separate nunicipa

government but otherwise physically resenble an incorporated

pl ace. He remarked that a community for community revenue
sharing is a place not incorporated as a nunicipality in which
25 or nore individuals reside as a social unit. He said his

point to this slide is that wunincorporated conmmunities do not
have boundari es.

9:13: 15 AM

REPRESENTATI VE HUGHES asked in areas where there are 25 or nore
people that build hones in the sane general area, whether they
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automatically becone an established village once it reaches that
point due to the census process or whether it is sonething the
community applies for as there nmay not be a post office.

MR. BLOOD advised that within Title 4 it does not necessarily
have to have a post office because within the definition it
states that it could be another identified facility, such as, a
store, school, or sonething else. He reiterated that regarding
community revenue sharing, for exanple, 25 people does not
necessarily establish that village, wherein if it is in an

unorgani zed it is 25 people living as a social unit. He stated
an organi zed borough requires 25 people living as a social unit
providing three of five listed nunicipal type services in

statute, and it nust provide or substantially pay for it so
there is a difference between organi zed and unorgani zed even for
t he uni ncorporated comunities, he stated.

9:15:17 AM

REPRESENTATI VE HUGHES referred to slide 12, and suggested addi ng
on the left colum an alcohol and marijuana box, and noving
across the top adding established villages. She asked M. Bl ood
to walk through for home-rule city, first-class city, second-
class city, and established villages the present situation wth
alcohol and the same wth marijuana wunder the initiative
| anguage.

MR. BLOOD referred to the alcohol box and unincorporated
community and nunicipalities, and said they are entitled to
adopt a local option through the petition process that is in
accordance wth Title 29 for a municipality. However, a major
difference is the nunber of required signatures on the petition,
under Title 29, for a citizen's initiative it is 25 percent, and
for the local option it is 35 percent. Al'l municipalities and
uni ncorporated comunities throughout the state are allowed to
adopt a local option, which is not true for AS 17.38 as it is
currently witten. He remarked that under AS 17.38
muni ci palities can adopt a |local option by either ordinance or a
petition and unincorporated conmmunities are conpletely left out
of AS 17.38.

REPRESENTATI VE HUGHES requested not only the above, but to
i nclude taxation and any other powers granted to those different
categories of cities.

MR. BLOOD responded that for taxation all nmunicipalities have
broad taxing authority in that they are able to levy a tax and
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remt it back to the city. The level of taxation it may be able
to tax is dependent upon the classification and whether or not
it is located inside or outside of a borough, he conveyed.
Uni ncorporated communities, tribes, and non-profits have no
taxing authority, he remarked.

9:18: 27 AM

REPRESENTATI VE HUGHES asked M. Blood to summarize anything el se
such as, policing, planning and all of the different issues that
may relate to alcohol and marijuana for the different
cat egori es.

MR. BLOOD advised that the quickest summary and rule-of-thunb is
that all nunicipalities have all the inplied powers not
expressly prohibited by Iaw, and unincorporated communities have
not hi ng.

9:19: 14 AM

CHAIR TILTON asked if a slide included a reference of
established villages under Title 4, would that be sufficient

enough to allow the unorganized communities. Al so, she
guesti oned, whet her it is correct that the |legislature
functionally wll act as the assenbly for the wunorganized
bor oughs.

MR. BLOOD answered that functionally the |egislature does in
many aspects serve as the assenbly for the unorgani zed borough
and can enact any laws it desires. He submitted that a problem
wi th adding established village to AS 17.38 is possibly that an
established village cannot adopt an ordinance as it would have
to be through the petition process and run the election through
the Division of Elections under Title 4.

9:20: 18 AM

REPRESENTATI VE SEATON noted that previous testinony was of sone
villages |ooking for a "25-mle buffer zone." The established
village can use a CDP as its "area" and asked whether that neans
an established village has the CDP area if it would opt out for
t he census designated area.

MR. BLOOD replied that it is a difficult question in that there
is no uniform size for a census designated place, for exanple,
Elfin Cove which the CDP is a small area which incorporates
Elfin Cove itself, however, the residents of Elfin Cove are on
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I ndian Island, ldaho Inlet, and different areas around. So the
25 people living as a social area is nuch larger than the actual
census designated place. On the other end of the spectrum he
said, there is the Deltana CDP which is half the size of the
State of Rhode I sl and. He expressed there are many comrunities
that could be located inside that census designated place.
Si nce uni ncorporated comunities have no boundaries, he has not
been able to find a perfect fit to say "this is what a community
is," he related. Since DCRA perforns the community data base
online, it struggles with the question of "what is a conmmunity,"
and each tinme they believe they have an answer they have to
change the answer because it doesn't fit another conmunity
around the state.

9:22: 38 AM

REPRESENTATI VE SEATON questioned whether under Title 4 if these
cormunities are able to opt out of alcohol, where are they
opting out of.

MR. BLOOD responded a five-mle radius around the post office or
other designated facility, and there are considerations of
maki ng that a ten-nile radius.

9:23: 06 AM

REPRESENTATI VE REINBOLD referred to his comrents regarding the
powers of responsibility for boroughs, unorganized boroughs and
cities, and asked who is addressing the powers of enployers, the
state or private sector, that does not allow marijuana in their
syst em

MR. BLOOD opined that the first portion of AS 17.38 reads that
nothing in this statute prohibits the state or enployers from
having drug free rules in the work place regulations, or
communities receiving a federal grant regulations, but he would
like to follow up with his answer.

REPRESENTATI VE REI NBOLD asked whether there is anything the
| egi sl ature needs to strengthen for the powers of the state or
private sector enployers with marijuana.

MR. BLOOD replied that definitions are inportant such as, how is
"one ounce" neasured, and the definition of "public.” He stated
that having definitions and ternms in statute takes away
uncertainty when being interpreted.
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9:25:46 AM

CHAIR TILTON advised Representative Reinbold that these are
i ssues she has been discussing with the Al aska Minicipal League
and other attorneys to determne definitions and will bring them
before the commttee.

9:26: 05 AM

REPRESENTATIVE ORTIZ said in following up with Representative
Rei nbol d's question, asked whether the answer includes a
| andl ord deciding there would be no marijuana on their property.

MR BLOOD deferred to Ms. Franklin as he did not know whet her
that issue is considered under Ravin v. State, 537 P.2d 494
(Al aska 1975).

9:26: 52 AM

REPRESENTATI VE DRUMMOND commented that the legislature will be
acting as an assenbly for the first tinme for the unorganized
borough, and she opined it nmay have to determne |and use
regul ations and |ocal taxing. She called attention to the
initiative which put forth that the state will inpose a $50 per
ounce tax and questioned whether |ocal comunities with taxing
powers will be able to add an additional tax, or wll all the
taxes collected on an ounce of marijuana have to total $50 and
divide it differently.

MR. BLOOD answered in the affirmative, unless it is specifically
prohibited by law those nunicipalities nmay exercise all the
inmplied taxing powers. Should a sales tax be levied, he said he
could not see any reason it would not be mandatory that it also
levy that sanme sales tax on the sale of nmarijuana products
because the nunicipalities have to levy a tax and then provide a

[ist of exenptions. In the event marijuana is not a listed
exenption and it is a retail sale, he could not see a reason the
sales tax <could not be |evied. Also, he opined, if a

muni cipality levies a property tax the facility and |and would
be subject to the city or borough property tax.

9:29:47 AM
TIM H NTERBERCGER, Ph.D., Chair, Canpaign to Regulate Marijuana
i ke Alcohol in Alaska, in response to earlier testinony advised

that the intention of the initiative is that |ocal control of
marijuana should quite closely mrror |ocal control of alcohol
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in Al aska. The omi ssion of "established village" wasn't neant
to exclude any |ocal governnent that has the ability to regul ate
al cohol use in its community and, in fact, during the canpaign
they attenpted to make it clear, he stated.

9:31: 39 AM

REPRESENTATI VE REI NBOLD noted that Al aska has a high percentage
of alcoholics together with a high rate of traffic related
accidents related to alcohol, and a high rate of teen-age drug
and al cohol abuse. She contends that Al aska has not done a good
job regulating al cohol and questioned why Al aska should regul ate
marijuana |i ke al cohol

DR. HI NTERBERGER agreed that al cohol has been a serious problem
for many people in Al aska and el sewhere, but it is inportant to
remenber that marijuana shares few of the pharnacol ogical and

t oxi col ogi cal properties of al cohol . He analyzed that
marijuana's nmethods of use and behaviors induced by its use are
entirely different than those as a result of alcohol use. He

pointed to a common concern that people have that difficulties
wi th al cohol should cause great caution in allowing nmarijuana to
be regulated, except he does not see that nuch simlarity
bet ween the two substances.

9:33:16 AM

REPRESENTATIVE REINBOLD reiterated that as narijuana s soO
different from al cohol, why regulate it the sane. Especi al | y,
she said, in that Al aska has not done a good job overall of
regul ati ng al cohol . She surm sed that the conclusion does not

bear a good strategy in that if the tw substances are
different, why regulate themthe sane.

DR. HI NTERBERGER responded that marijuana, from a toxicologica
and pharmacol ogi cal point of view, is far less problematic than
al cohol . He pointed out that the fact that prior to the
initiative being passed, nmarijuana was prohibited whereas
al cohol was permtted and regulated which is the opposite
direction these two substances should be dealt wth. Si mpl y
maki ng marijuana regulated equivalently with alcohol is a step
in the right direction as there is no reason marijuana should be
regul ated nore stringently than al cohol or prohibited as it has
been in the past and if anything, marijuana should be regul ated
nore leniently than al cohol, he conveyed.

9: 34: 36 AM
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REPRESENTATI VE REI NBOLD  argued t hat Dr. Hi nterberger's
statenents were debatable as she was in pharnmaceutical sales
roughly 10-years and to say sone of the things Dr. Hinterberger

said about the pharmacology ... it all depends on the efficacy,
and concentrate, the size of the individual, et cetra. She
advised Dr. Honterberger to wuse caution when neking his

statenents.

DR. HI NTERBERGER replied that marijuana in any dose is not toxic
or lethal which cannot be said about alcohol and, the evidence
is clear that marijuana is far less toxic and harnful than
al cohol .

CHAIR TILTON pointed out that the goal today is to define terns
and not to debate the initiative.

9: 35: 53 AM

REPRESENTATI VE SEATON offered from a comrunity and regional
affairs standpoint that sonme of Alaska's rural comrunities have
been dealing with is both tobacco and al cohol addiction. A
runni ng question is regarding the mxing of nicotine with THC
products, or mxing alcohol wth THC products which would
effectively increase its dependency or addiction properties, he
not ed.

DR, HI NTERBERGER answered that it was never the intent of the
drafters of the initiative to permt alcohol or tobacco to be
conbined in the sanme product with marijuana, or necessarily even
to be available for sale or use in the sane establishnment and
the legislature could draw a clear line between all of those
subst ances and how and where they may be purchased and used.

REPRESENTATI VE SEATON i ndi cat ed he appr eci at ed Dr.
Hi nterberger's statenment in making sure the |egislature can nove
the conmercial enterprise in a manner that is not going to have
unf or eseen consequences i s inportant.

9:37:38 AM

CHAIR TILTON referred to the local option issue and asked
whether it was the intent to put nunicipalities into the all or
not hi ng approach, neaning that a nunicipality nust allow all
commercial activities or none. She maintained that the
muni cipalities are willing to allow the cultivation, but not
necessarily the retail sales or visa versa.
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DR.  HI NTERBERGER remarked that the initiative states that a
| ocal government may prohibit the operation of marijuana
cultivation facilities, mari j uana pr oduct manuf act uri ng
facilities, marijuana testing facilities, or retail nmarijuana
stores through enactnent of ordinance or by voter initiative.
He surmsed that it spells out that 1|ocal governnment can
prohi bit any nunber or all of those activities.

9: 38: 33 AM

REPRESENTATI VE HUGHES assuned Dr. Hinterberger was involved in
the process of drafting the initiative and questioned his
intention regarding "established villages."

DR. HI NTERBERCER reiterated it was not the intent of the
drafters to exclude established villages, as they were trying to
mrror the way that Ilocal option applies to alcohol. He
apol ogized for the omssion as the intent was to mrror |oca
control of alcohol and he did not want to create any problens
t hrough that m sunder st andi ng.

9:40: 01 AM

REPRESENTATI VE REINBOLD referred to Dr. Hi ntergerger's statenent
that "marijuana is not toxic at any level,"” and specified that
the definition of "toxic" is necessary and his statenent is "a
very, very debatable statenent.” She asked whether he is being
funded by any entity, or as a vol unteer.

DR.  HI NTERBERGER responded that this is an 1issue he has
personally devoted his time to for over a decade as the
prohi bition of marijuana causes negative consequences in a free
society, such as the black market. He enphasized it is a |lesson
that should have been |earned through alcohol prohibition 80-
years ago and applied to marijuana, but better |ate than never
He stated he is not being paid in any manner for his activities
and is a volunteer. He said he is grateful for the assistance
received from colleagues in the Marijuana Project, but 1is
receiving no conpensation in any manner for his participation
with them

9:41: 37 AM

CHAIR TILTON questioned whether a city can allow the sale of bud
yet ban the sale of edibles under the initiative.

HOUSE CRA COW TTEE - 24- February 12, 2015



DR. HI NTERBERGER offered that her question requires nore
di scussi on anong those on the undecided issue, but opined that
it would not be good to tanper with the definition of marijuana
as it is given in the initiative. Therefore, he pointed out,
any nunicipality or |ocal governnent, for exanple, to forbid the
sale of edibles but allow the sale of marijuana plant nmateria
would be altering the definition and would require a re-
definition. Anot her issue, he said, is whether a |oca
government could require that marijuana stores be only be
muni ci pality owned, such as a city or municipality owned store,
which would not be inconsistent with the initiative and as a
result then, that store could choose which type of marijuana
products to sell and woul d acconplish the sane goal

9:43: 17 AM

RACHELLE YEUNG Legislative Analyst, Marijuana Policy Project,
echoed Dr. Hinterberger's statenent that "established villages"
were omtted inadvertently as the drafters’ intent was to mrror
the local authority under Title 4. She enphasi zed that unlike
al cohol, wth Local Option 5 in which it can prohibit all
personal use and possession of marijuana is protected both by
the initiative and Ravin. She then addressed the question
Representative Seaton offered to M. Franklin regarding how
adding "established villages" to the statute differs from
substituting the word "registration®™ wth "license." Wth
regard to his "adamant" opposition, she opined that it did not
cone from the canpaign, for legal reasons the belief that the
word "registration" is a better termto use as far as marijuana
regul ation. She offered a court precedent from Oregon that read
"affirmative authorization wusing wrds such as |icense or
permtted by" is riskier as far as drawing federal intervention
than a term such as "registration," but even |laws using the term
“"license as ... um ... appears to be your intent” are not
preenpted by federal law and it should be alright. However, she
noted, the word "registration® would be the strongest |egal
footing to defend against potential federal preenption. They
were not the ones to nmake a strong objection to that
substitution, and as far as the canmpaign goes it 1is not
something it would put a |lot of energy into fighting, she said.
She remarked that M. Blood did a nmuch better job than she of
outlining the different authorities under various types of | ocal
gover nnent s.

9:47: 48 AM
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REPRESENTATI VE REI NBOLD asked whether Dr. Hi nterberger is
affiliated with a conpletely separate organi zati on or whet her he
works with the Marijuana Policy Project (MPP) out of Washington
D. C She further asked whether Dr. Hi nterberger and M. Yeung
are volunteers, or are being paid, and if being paid, she
inquired as to the entity funding them

M5. YEUNG advi sed she is a full-tine paid enployee by the MPP, a
501(c)(3) and (c)(4). She explained that her job as a
| egi slative analyst is to support and assist |ocal advocates who
elect to bring about marijuana policy reform to their own
states, which is the capacity in which she is assisting and
supporting the Canpaign to Regulate Marijuana |ike Alcohol in
Al aska. Ms. Yeung rem nded the commttee that Dr. Hi nterberger
is the chair of the Canpaign to Regulate Marijuana |ike Al coho

in Alaska and i s an unconpensat ed vol unt eer

9:49: 10 AM

REPRESENTATI VE SEATON pointed out that alcohol in Alaska is
regulated by Ilicenses and nmnultiple licenses for different
portions instead of a single registration that mght cover al
aspects. He asked whether Dr. Hi nterberger and she are in
opposition to the use of licenses for different parts of the
i ndustry.

MS5. YEUNG responded that MPP believes using the term "license"
would not be preenpted by federal law, and that the | anguage
should be left as is to keep the law on the strongest possible
| egal footing.

9:50:17 AM

REPRESENTATI VE SEATON recogni zed that alcohol uses a nunber of
different endorsenents to a licenses such as, a distillery,
retail establishnment, or processing facility. He asked whet her
MW objects to those levels of discrimnated |icenses used in
t he al cohol industry in Al aska.

M5. YEUNG opined that the initiative lays out a nunber of
marijuana rel ated establishnments that can be registered such as,
production, retail, testing, and processing. She offered to
research the issue and forward a response.

DR. H NTERBERGER, in response to the question concerning the

di stinction between registration, licensing, and the application
of multiple licensing for certain aspects of the industry,
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deferred the question to M. Yeung's legal expertise and the
ram fications of that distinction.

M5. YEUNG explained that wunder AS 17.38.070, the [|awful
operation of marijuana operated facilities, there are various
provisions for the different types of marijuana related
facilities the initiative envisioned being established. She
opined that each one of the type of facilities could have its
own distinct registration types as each facility would be
allowed to do different things wunder the initiative. She
remarked that the four types of marijuana related establishnment
categories are: retail marijuana store, nmarijuana cultivation
facility, mari j uana pr oduct manuf act uri ng facility, and
marijuana testing facility.

9:53: 43 AM

REPRESENTATI VE SEATON asked whether Dr. Hinterberger agrees that
the multiple Ilicenses wuld be available for those four
different parts of the industry.

DR. HI NTERBERGER replied yes, and concurred that the |icenses or
registrations would be received separately for each type of
facility.

9:54:41 AM

ADJ QURNVENT

There being no further business before the conmttee, the House

Community and Regional Affairs Standing Commttee neeting was
adj ourned at 9:54 a.m
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