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Juneau, Al aska
POSI TI ON STATEMENT: Expl ained the difference between the H and
the previous version, Y of HB 77.

WYN MENEFEE, Chief Operations Oficer

D vision of Mning, Land, and Water

Department of Natural Resources (DNR)

PCSI TI ON STATEMENT: Went t hrough anal ysis of HB 77.

RANDY BATES, Director

Di vi sion of Habitat

Al aska Departnent of Fish and Gane ( ADF&G

PCSI TI ON STATEMENT: Said HB 77 does not dimnish or |essen fish
and gane protections as it relates to fish and fish resources.

ACTI ON NARRATI VE

3:33:51 PM

CHAIR CATHY GESSEL <called the Senate Resources Standing
Commttee neeting to order at 3:33 p.m Present at the call to
order were Senators MCuire, French, Dyson, Fairclough and Chair
G essel .

HB 77- LAND USE/ DI SP/ EXCHANGES; WATER RI GATS

3:34:21 PM
CHAI R G ESSEL announced HB 77 to be up for consideration [SCS
CSHB 77(FIN), version 28-GH1524\Y, was before the commttee].

SENATOR DYSON noved to adopt 2d SCS CSHB 77(RES), version 28-
GH1524\H, as the working draft. There were no objections and it
was so ordered.

3:35:21 PM

LI NDSAY WLLIAMS, staff to Senator Gessel and the Senate
Resources Committee, Alaska State Legislature, Juneau, Al aska,
explained the difference between version H and the previous
version Y.

3:36: 09 PM

She expl ained that on page 1, line 11, section 1, of draft H the
phrase "Notw thstanding any other provision of |aw' was renoved
and replaced with a clause that renpoves potential conflicts with
three applicable title provisions in Title 38. They are found on
page 2, starting on line 17: AS 38.04, AS 38.05, and AS 38. 95.
Thr oughout section 1 the "Comm ssioner” was al so changed to the
"Department"”.
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3:36: 26 PM

Section 1 restructures general permts to be used only for
activities that the departnent can already authorize through a
permt under AS 38.05 and AS 38.95 or regul ations adopted under
those statutes. This elimnates |easing, easenents, material
sal es, other sales, and other provisions of Title 38.

Page 2, line 2, in Section 1, followng "significant" "and" was
replaced with the word "or" so that permts may only be issued
if they are unlikely to result in significant or irreparable
harmto state | and or resources.

Lines 3-10 on page 2 add |language that spell out the
requi renents for public coment on proposed general permts. The
comment period nust not be less than 30 days. The departnent
shall nmake available to the public a witten decision issuing
the general pernmt. The decision to issue a general pernmt is
appeal abl e under AS 44.37.011, however a decision not to issue a
permt does not require a witten decision and that is not
appeal abl e (page 2, lines 11-15).

3:38:25 PM

Section 2, on page 2 makes a change that is made throughout the
docunent: following the word "Comm ssioner” used to be a phrase
"not later than" and that is replaced with "within". This is a
stylistic change that was recommended by the I|egislative |egal
teamto conformto the manual of |egislative drafting.

In Section 4 on page 7, line 11, followng the word "may" the
word "within" again, the sane as before.

Section 5 on page 7, line 29, followng the word
"reconsideration” the word "within" replaced the words "not
| ater than".

In Section 6 on page 8, line 6, following the words "to the
court” the word "within" replaced the words "not |ater than".

3:39:22 PM

In Section 7 on page 8 deals with AS 38.05.035, which are the
powers and duties of the director, the preference right
provi sion applicability was narrowed to state |and | eases issued
conpetitively wunder AS 38.05.070; in the previous version
| anguage could have been construed to pertain to oil and gas
m neral | eases.
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On line 13, page 8, the word "valid" replaces "active", so now
it reads "valid nmunicipal entitlenments". Aso on line 13,
changes nmade |ast year to AS 38.05.035 changed the lettering in
this section; the letter (lI) now reads (p).

On page 8, lines 21-24, a new sentence was added to address the
preference rights. The sentence is:

An application for a preference right wunder this
section nust be filed with the director within 120
days after notice to the lessee or the nunicipal
entitlement land selection if the director grants a
preference right.

On page 8, line 30, the word "avoi ded" was added after the word
"be" and on line 30 through page 9, line 2, clarifies how the
muni ci pal entitlenment would be affected by a granted preference
right. If the preference right application is approved, the
amount of land within the overall nunicipal entitlenment under AS
29.65.10 - AS 29.65.30 should be reduced by the anount of | and.

3:41: 28 PM

On page 9, line 2, the funds transferred to the nmunicipality are
subject to appropriation. This relieves any concern wth
creating a dedicated fund.

3:41:40 PM

SENATOR M CCI CHE joined the commttee.

3:42: 08 PM

M5. WLLIAMS stayed on page 9, line 3, and said "land sel ection”
was added after the word "entitlenent”. On Page 9, lines 5-6

the definition of "building® was nodified to add a size
constraint of "not |less than 500 sq. ft."

Section 12 on page 11, line 17, had another stylistic change
dealing with |easing procedures in AS 38.05.075: following the
word "made" the word "within" replaced the words "not |ater
t han".

The old Section 13, which in version Y used to be on page 11,
line 16, was renoved for a stylistic wedit suggested by
legislative legal. So, subsequent sections were renunbered
accordingly.

3:43:10 PM
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Section 13, on page 12, line 10, following the word "nade" one
will find the word "within" that replaced the words "not |ater
than". The sanme change was nmade in section 14, in |ine 29.

In Section 22 on page 16, line 17, deals with AS 38.50.10: the
word "to" was deleted and "that woul d" was inserted, a stylistic
change.

On line 27 the word "within" following "AS 38.50.140", which
repl aced the words "not |ater than".

3:44: 27 PM

In Section 26 on page 17, line 31, following the word "review
"W thin" replaced the words "not later than". Another stylistic
change. Following the word "days" the word "after" replaced
"fronm',

3:45: 00 PM
In Section 34 on page 20, line 16, following "reconsideration”
"to a person” was made singular; it used to say "persons".

3:45: 17 PM

In Section 36 on page 21, lines 8-9, AS 15.133 dealing wth
notices and objection, after the word "renmoval” a clause was
added saying "when the conmm ssioner determ nes that the proposal
or application is ready for a decision". Basically, the
commi ssi oner doesn't have to prepare a notice of application for
sal e, appropriation, or renoval until the application is ready
for a decision. It would be inappropriate for the comm ssioner
to nove forward with the notice until appropriate application
and necessary data are available to begin the adjudication
process.

Staying on page 21, line 12, after the word "that" the words
"not later than" were replaced with "within".

3:46: 21 PM

A d Section 42 in the Y version was found on page 22, |line 11,

and this section contained changes to AS 46.15.145(a) that
removed the word "person” fromeligible applicants. In Version H
this section was renoved and the statute reads as it does today,
leaving in the word "person". So, subsequent sections were
renunber ed accordi ngly.

In Section 40 on page 22 dealing with AS 46.15. 145, reservation
of water, itens were added that the comm ssioner must consider
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in determining the proposed reservation is in the public
i nterest under (4) beginning wth:

(a) on line 23 the comm ssioner nust consider the benefit to the
appl i cant;

(b) the effect of the econom c activity;

(c) the effect on fish and gane resources and public recreation
opportunities;

(d) the effect on public health;

(e) the effect of |oss of alternate uses of water;

(f) harmto anot her person;

-and noving onto page 23, (f) and (g) say the effect upon access
to navi gable or public water.

She explained that this |anguage was pulled directly from AS
46. 15.080: criteria for issuance of a permt. It's also found in
the regulations for the departnment under "reservation of water."
This just puts it right into statute. And the follow ng
subsecti ons were nunbered accordingly.

3.48: 20 PM

In Section 42 on page 23 several subsections were added to AS
46. 15. 145 explaining the treatnment of applications. Beginning on
line 15, (g) directs the comr ssioner to issue any approved
certificates for water reservations applied for by a person to
the appropriate state agency to ensure that a public entity
holds the reservation for a public resource; (h) grants the
commi ssioner discretion in determ ning when and in what order to
process water reservation applications. It clarifies that the
order through which the application nust process does not affect
the priority of the appropriation. In subsection (i), only the
applicant for a water reservation or an agency that holds the
reservation nay appeal the subsequent adm nistrative decision
under AS 46.15.145(f), and that appeal right wmy not be
transferred or assigned. "They" on line 27 clarifies how nuch
data nmust be submtted before the comm ssioner can issue a
certificate of reservation. It specifies that not less than five
years of non-proprietary public domain hydrologic data nust be
collected by or for the applicant to support the application.
Subsequent sections were then renunbered accordingly.

3:49: 43 PM

In Section 44, on page 24, line 7, a new section was added to
read: "An applicant under this chapter does not have a property
right in the application.”" Basically, the application itself

does not constitute a right. The right can only be attributed
once a certificate has been issued by the comm ssioner. This
does not apply to the property right granted through a
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traditional water right for beneficial use upon certification.
Since this is a new section, subsequent sections were renunbered
accordi ngly.

Section 45 also on page 24 is new and adds "federally recogni zed
tribe" on lines 11-12 to the definition of a "person." Wile DNR
currently interprets federally recognized tribes to be included
in this definition, this very clearly spells it out. Subsequent
sections were al so renunber ed.

Section 48, which used to be Section 47, has transition |anguage
for pending applications for reservations of water. Section 48
was changed to require that all applications filed before the
effective date of this act wll be processed wusing the
provi sions of this act.

It used to read:

The Departnment of Natural Resources shall return any
applications and fees for applications pending as the
effective date of Section 42 of this act to persons no
| onger authorized to reserve water under Section 42 of
this act.

She said that Section 48 also clarifies that the transition
| anguage pertains to applications filed under AS 46.15. 145.

New Section 51 was added; this used to be Section 50. It adds
provisions of this act take effect imrediately including changes
to AS 46.15. She said that conpl etes the changes.

3:52: 07 PM

WYN MENEFEE, Chief Operations Oficer, D vision of Mning, Land,
and Water, Departnent of Natural Resources (DNR), presented a
power point that explained sone of the changes to HB 77. He said
they have had a lot of neetings since hearing this bill |ast
year and had incorporated |anguage to address the concerns they
heard. He would first cover all the different parts of the bill
| umpi ng the provisions of the sectional analysis together where
t hey make sense.

3:54:21 PM

He started with general permts in Section 1 for which they
heard concerns about the "notw thstandi ng" clause, because it
was felt that general permts mght be used for much nore than
they were intended to be used for. So, that was renoved and
replaced wth |anguage saying if it conflicts with Title 38.04,
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Title 38.05 or Title 38.95 the only places there mght be a
conflict. Secondly, the departnment can only use the general
permt where they can already authorize permts under AS 38.05
or AS 38.95. This really brings the scope of what a general
permt can do down to a very few things. They wll wite a
decision on an application and give the public 30 days' notice.
The decision is appeal able and they nade that clear along with
the fact that subsequent actions that people perform under a
general permt aren't individually appeal able. GCeneral permts
don't include things |ike easenents, oil and gas mnera
| easing, coal |leasing, material sales or other disposals of
state | and.

3:56: 08 PM

They also changed |anguage so that you can't get a general
permt if it causes "significant or irreparable harni by adding
"or irreparable harm"

CHAIR GESSEL said she had been asked the definition of
"unlikely" and what tinmeframe he was | ooking at for "irreparable
harm"

MR. MENEFEE answered wunlikely to result in significant or
irreparable harmrefers to actions in the foreseeable future.

CHAI R G ESSEL asked for an exanple of a general pernmt that he
t hought woul d cause irreparabl e harm

MR. MENEFEE answered if it would cause irreparable harm they
woul dn't give the general permt. They <can still permt
applications through a mscellaneous land use permt and put
provisions in about how they can fix sonething that happened:
for instance, if they gave a permt for soneone to bring
equi pnent across sone area and they knew it was going to cause
sone inpact, but it was going to be repaired. However, for a
general permt the applicant would have to show that it's not
going to cause significant or irreparable harm

3:58:31 PM

SENATOR FRENCH said Section 1 notivated naybe thousands of
Al askans to conme out against this bill. He went to a neeting on
it in Anchorage on a cold Decenber night and there was standing
room only - probably 250 people. He wondered whether the
departnment would gain nore by just jettisoning the general
permts and noving on to the other reforns that the bill offers.
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MR. MENEFEE answered that he believed this was a good provision,
because it's an efficiency neasure. The way the changes
constrain it so that it wouldn't be used for authorizing |arge
projects; it's not what people were saying it would do. It's for
very small things. However, if the departnent gets repetitive
requests for the sanme type of thing that they always say "yes"
to and put these paraneters around that authorization, that's a
very good candidate for doing a general permt. It saves both
the applicant and the departnent tinme and noney. General permts
are used very conmmonly by many different agencies, but it wasn't
clarified in DNR statutes.

SENATOR FRENCH asked what he is gaining from this versus the
existing system It mght be helpful to give an exanple of a
situation.

MR. MENEFEE said for instance, a general permt could be used
for a situation they had on a river with hundreds of nporing
buoys, all that need permtting. Every single person would be
required to cone in and get a permt, do an application, go
through the process of the public notice, and pay for it. The
departnent already decided that if you have a Corps permt for
that nmarine buoy and you' ve shown that it is already in place
they would permit it under certain conditions. The people who
met the conditions would pay for the permt and be done quickly.
In one year hundreds of buoys were permtted saving both noney
and time for the departnent and the applicants, while protecting
t he environnment and authorizing awful activities.

4:02:19 PM

SENATOR M CCICHE said a lot of people don't wunderstand how
codifying general permts works, and because of that they want
to jettison it. People are still concerned because the origina

| anguage in HB 77 didn't have sideboards; they don't realize
t hose issue have been fixed in under AS 38.05 or AS 38.95 and
t he "notw t hstandi ng" | anguage has been renoved, which gives the
authority back to the ADF&G to work with DNR on using their
Title 16 codes to make sure that criteria is nmet. He thanked him
for the changes saying it's inportant to nake Al askans nore
awar e of the substantive changes in Section 1.

SENATOR M CCICHE asked if this bill could be used as a general
permt for a mmjor dam in Cook Inlet or a major resource
devel opnment project for Chuitna or Pebble Mne. People are under
the inpression that the departnent would just issue a genera
permt for sone of these nmjor developnents. The way he
understands this is that those sideboards don't allow those
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maj or activities, including oil and gas exploration and
production to occur, using a general permt.

MR. MENEFEE answered that was correct. He added that a very
|arge project mght have a very small portion that m ght
actually fit within a general permt. For instance, a stream
crossing that was under a general permt and the |arge project
needed to cross that stream |If that big project fit wthin the
paranmeter of that little portion it mght work, but in general
he woul d say, "no."

SENATOR M CClI CHE said hundreds of folks' concerns about section
1 were heard and captured in code.

4:05: 32 PM

MR. MENEFEE said in his view that section returned protections
to Al askans t hat t hey feared went away Wi th t he
"notwi t hstandi ng" |anguage in Section 1. It is inportant that
peopl e understand that and that it was captured in code.

He noved to the land | ease and sale provisions on slide 4 that
included Sections 3, 8, 9, 10, and 21. These are just
clarifications about the division's land Ileasing and sale
provisions. Essentially they are raising the threshold from
5,000 acres to 10,000 acres when getting the conmm ssioner's
approval when disposing of state land. Prices have gone up since
the time the statutes were originally put in place, and they
clarified in Section 8 that you can purchase for contract
(sonething they already do). Then they talked about lotteries
and public auctions being allowed on-line as well as out-cry.

4:06: 54 PM

Slide 5 covered extensions and renewals on land and aquatic
| eases. Sections 11, 15, and 16 are about renewi ng or extending
| eases. Generally, HB 361 that passed a couple of years ago said
you can renew |eases that are done under AS 38.05.070 for
someone in good standing and they don't exceed the term of the
original |ease. Aquatic farmng was |left out of that, because it
had a certain renewal statenment already in its |anguage, but it
doesn't match up with the other part. So, they are just making
it consistent with what already passed.

The other part is an extension for a |ease where there is a
request to purchase or to renew the |ease, or sonmeone is
substantially changing their operation. They may ask for that at
the very end of their lease and there wasn't any provision to
keep that | ease active while that request was being adjudi cated.
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So, the two-year extension gives them the capability of going
through that decision process while they are legitimtely
authorized to be out there with that |ease. Then the decision is
made to approve it or not.

SENATOR M CCI CHE t hanked him for that clarification; this is one
of those things that Alaskans are wunaware of that 1is so
inmportant to fishermen and shellfish farmers. It adds to and
makes lives of many hardworki ng Al askans better.

4:08:45 PM
MR. MENEFEE noved to preference rights on certain |and | eases
(situations where you have a nunicipal entitlement |and

sel ections that overlay on top of a lease). A provision giving a
preference right for people who had |eases was inserted during
Senate Finance. The change clarified that |anguage is talking
about land leases that were offered conpetitively through AS

38.05.070 as the intention was never to include oil and gas
| eases or mneral leases. In a nunicipal entitlenment situation
if an individual has the lease, if that land were to be

transferred over to the borough or city that | ease would have to
be honored. However, this gives them the option to purchase at
the point of the selection. So the departrment will notify that
| essee when that selection comes over the top of their |ease and
give them 120 days to tell them whether they would like to
purchase it, and then the departnent will run through a process
to see if they neet all the criteria to purchase that |[and.
Those criteria are: that they have been operating for at |east
10 years under a |lease, that 25 percent of their income for the
previous 10 years cones from that |and, and that they' ve put a
building on there that is at least 500 sq. ft. Then if they
decide they neet all the criteria, when they dispose of it, they
have to do it for fair market value. And the value, because the
municipality selected it nost Ilikely for the purposes of
revenue, will be for the borough subject to appropriation by the
| egi sl ature.

4:11: 06 PM

He said the prelimnary witten findings section had not changed
since last year (slide 7). The issue was that they already do
prelimnary decisions in a two-step process: you give folks a
prelimnary decision and let them comment on it and then you
make changes if necessary and wite the final decision. Existing
statutes didn't actually clarify that process, so all the
changes in Sections 3, 17, 18, and 19 were essentially to
clarify that they "may" do that.
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In addition, in Section 19, they clarified that they wanted to
give nore public notice than what was required and that was in
| ease hold location orders - not just mneral closing orders,
but opening orders and other |ocation orders.

4:12:19 PM

Not hi ng has changed on |and exchanges on slide 8 since |ast
year, but they are very inportant, especially with the m xed
ownership wth nunicipal entitlenents. As |and becones nore
conplex, there are nore needs to do |and exchanges. Currently,
it is alnost inpossible to do general |and exchanges - not under
Title 29, the municipal entitlenent side of things, but just on
general | and exchanges.

4:13:32 PM
MR. MENEFEE clarified that they changed "aggrieved by" in
appealing to "substantially and adversely affected". However,

that is seen throughout their statutes, so therefore multiple
sections had to be adjusted to reflect that. Sections 4, 5, 6,
all have that change. He said it doesn't change the intent of
the existing statutes. Sections 12, 13, 14 are the sane.

4:14: 55 PM
CHAIR G ESSEL asked if a request for reconsideration in Section
14 is reduced.

MR. MENEFEE expl ai ned that the other ones say 20 days for appeal
and this one had said 30 days, and they are just trying to neke
it consistent with all the other ones.

SENATOR FRENCH asked if the reduction was in |ast year's bill.

MR. MENEFEE answered yes. He said the general appeal statute now
says that a person to be eligible to appeal has to be aggrieved
by sonething. They found nmultiple people appealing by just
saying they don't I|ike sonething, but not explaining why. So,
they clarified that the departnent wants sonething in witing
that says how they are substantially and adversely affected.
Secondly, they added a provision that would allow themto say if
they go out for notice for 30 days (a provision that is already
in for disposals of state land) and tell the people in order to
appeal this you have to neaningfully participate by submtting
comments during the process. The whole reason is that they have
found nunerous tines when people bring up a point at the end of
the process when the decision has been made and then soneone
appeals. But it's late in the game and a delay. They would
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rather see that up front, because they want to address the
public's concerns.

AS 44.37.011 is the appeal standard for all their decisions
except for water that is a little different in the sense that it
says "adversely affected" which goes a little bit further in
saying that an appeal decision that soneone who is adversely
affected nmakes has to show that there is either a physical or
financial detrinment to them the idea being that water 1is
pervasive through all types of projects throughout Al aska.
Peopl e need water to do their business. Water is so inportant to
keep things noving that if someone appeals a water authorization
t hey have to show substantively how they are affected.

4:18: 39 PM

VR. MENEFEE expl ained that DNR issues three types of
aut hori zations under the Water Use Act:

1. Tenporary use authorizations, which are an authorization to
use water - tenporary, revocable and never perfects to a water
right

2. Two different types of water rights: the type that you are
beneficially using for your purpose (traditional water right),
the idea being that you are either taking water out of the water
body for your beneficial use or you are using the water in the
wat er body for your beneficial use, like a turbine.

3. Now there is another type of water right, which is called a
"reservation of water" and that |eaves the water in the water
body.

4:20: 09 PM
He said the water reservations section got a lot of attention in
| ast year's bill that renoved a person's ability to apply for a

water reservation, and the reason was because they had started
to see what mght be a tactic for people to use a water
reservation as a tool to delay projects. But they heard very
loud and clear from the public that was not a good idea. The
change in this year's version puts persons back in; anyone can
apply for a water reservation (including federally recognized
tribes that are defined as a person), but they put a few
si deboards on that to nmake sure it's not used as a tool for a
delay. For instance, the conmm ssioner has the discretion to
determine the order of adjudication, and they clarified when
submitting a water reservation application a person has to
submt five years of hydrologic data that has been in the public
domain or collected for them - the idea being that they don't
just copy and paste sonething that they found somewhere. They
also made sure that the applicant that applies for a water
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reservation has the ability to appeal the decision on that,
which is inportant for persons, because of the one substantive
change they nmade that said if a person applies rather than
granting the water reservation to that person it's granted to
the appropriate state agency. Last year they clarified that they
wanted to make sure that a public water reservation for a public
resource is held by a public agency. This does that wthout
denying people the ability to apply. However, the applicant that

originally applied will still have the ability to appeal that
and secondly, if they ever nmke a change on that water
reservation - reducing the amount or restructuring the reach
that it applies to - even though they were the applicant but not
hol ding the water reservation, they still have a right to appea
t hat .

4:23:27 PM

They also added decision criteria to be used in making their
decision for water reservation into statute. They had those
before, but people didn't see it. It is in Section 40 of the
bill on page 22, starting on |ine 12.

SENATOR MCGUI RE comment ed that Al askans have the equal goals of
devel opi ng its nat ur al resour ces whi |l e bei ng fierce
environnmentalists and there is a tendency to use exanples of
over-zealous litigants, but they also need to use the flips side
which is the over-zeal ous corporations that conme in from Qutside
and want to take the resource as quickly as they can and | eave
behi nd al nost nothing. So, she was equally concerned about there
no | onger being a priority status and relying on a
comm ssioner's un-corruptibility to nmake water reservation
decisions for the benefit of Al askans. She was nore worried
about them than the individual Al askan. She wanted it on the
record that it's so inportant to think about the future streans
and how they feed into other places and the foreseeability of
that in looking at l|large general permts for a large mne or
dam

SENATOR MCGQUI RE said she was still deeply concerned about this
bill and the idea of one general permt wth one opportunity to
testify and you don't get another shot at it when all the other
uses cone back.

4:28:11 PM

MR. MENEFEE said he appreciated her comments and that there were
two things mxed in with what she said: reservations and general
permts, but they are not the same. She was correct that these
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are wei ghty decisions, but the criteria are there to protect the
fish and gane habitat for foreseeabl e uses.

Her reference was to "big" general permits, but they are now
constrained to small projects. The big things are done by | eases
and other larger authorizations; general permts don't affect
them anynore. Language has been clarified so that it can't
affect larger projects |like that.

4:29:20 PM
SENATOR M CClI CHE added that he also appreciated her comments,
but they were in reference to the original [|anguage, which

concerned everyone, but he didn't think it was the intent
originally of the departnent for it to be that open. He
appreci ated the sideboards and how they defined a general permt
for smaller projects.

He said coming back to water reservations, they don't typically
repeat code as in this case, but what is very inportant is that
everyone remai ns focused on how the comm ssioner determ nes what
is in the public interest before water is reserved. The criteria
clarify what kinds of things are considered.

CHAIR G ESSEL invited Al aska Departnent of Fish and Gane's Randy
Bates to the table to clarify their role in this kind of
perm tting.

4:30: 59 PM

RANDY BATES, Director, Division of Habitat, Al aska Departnent of
Fish and Gane (ADF&S, said HB 77 [version Y] does not dimnish
or lessen fish and gane protections as it relates to fish and
fish resources. The division retains separate, independent
authority under Title 16 to provide those protections for fish
and habitat. The Division of Habitat is the primry agency that
permts activities for the ADF& and they have two primary
functions: one is to issue fish habitat permts for activities
that occur within resident fish streanms and anadronus water
bodies and to permt activities that occur in specially
designated | egislative areas around the state.

SENATOR MCGUI RE asked if ADF&G currently has the ability under
the definition of a "person" to apply for one of these water
reservations if they believe that one of these areas is
inmportant to Alaska's fish habitat.

MR. BATES answered yes; they are the recipient and the applicant
of record of all the above and will continue to apply for those
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reservations and work with DNR They are considered a "person”
under the definition.

SENATOR MCGUI RE asked on page 22, line 27, the findings (already
a part of regulation) that the comm ssioner nust consider in
determining the public interest, item (c) requires that the
commi ssioner look at the effect on fish and ganme resources and
she wondered whether that involves a requirenent that the DNR
conmmi ssioner consult with the ADF&G specifically the Habitat
Division. The reason she asks is because a conm ssioner m ght
have a background in biology and fish habitat and some nay not.
What would that particular comm ssioner's analysis |ook I|ike?
She hoped it required a specific conversation wth ADF&G

MR. MENEFEE answered that although it doesn't say the DNR has to
consult with them the understanding has always been that ADF&G
is the expert on the fish and ganme and their habitat; DNR fol ks
are not. Therefore, they absolutely depend on ADF&G every
single application goes through ADF&G consultation to tell them
whether it's true when an applicant says a certain reach of the
river needs to be protected for fish habitat.

4:35:18 PM

SENATOR M CCICHE said he knew it was not the intent of the
departnent, but the "notw t hstandi ng" |anguage was concerning in
the general permts originally. And the intent was to continue
regul ating under Title 16, however legally they could have been
trunped in the court of law, but that has been clarified.

He said the 12 inportant rivers are the rivers that grow 90-95
percent of the salnon in the state not counting the tributaries,
and the state holds the reservation on six of those rivers: the
Stikine, the Taku, the Copper, the Kenai, the Karluk, and the
Nushi gak. So, they have done sone studying of necessary in-
streamwater flows in these primary streans.

4:36:29 PM

MR. MENEFEE responded that he was pretty sure ADF&G was the
primary on those, but he couldn't guarantee every single one
(BLM m ght have been issued sone).

4:37: 05 PM

MR. MENEFEE said he hadn't covered a couple things yet on
reservations and one is that transition |anguage states in
section 48 that all the pending applications they have for water
reservations will be done under the provisions of this act.

SENATE RES COW TTEE -17- March 10, 2014



SENATOR FRENCH asked if he neant under the new act or the |aw as
it stands now.

MR. MENEFEE replied the new act.

SENATOR FRENCH pointed out that if he had an application that
had been waiting in line for sone tine, the rules he had been
wor ki ng under are now new with respect to this act.

MR. MENEFEE responded that the issue is that the new provisions
Wil | prevail; you don't lose any priority or date of
application. You don't lose the fact that you applied and did
all this work to gather data. The only difference is that under
the old provision technically he could have issued a reservation
to a person and they would not be able to now, because the
provision says it has to be issued to the appropriate state
agency. So, if they adjudicated an application from a person,
they will issue it to an appropriate state agency.

4:38: 36 PM

CHAIR G ESSEL said he just said it would be held by a state
agency and she thought nunicipalities could also hold one; it
woul dn't have to be just a state agency.

MR. MENEFEE replied that he would check, but section 42 says
"appropriate state agency."

SENATOR M CClI CHE asked how many individual persons or groups
have been successful in adjudicating a water reservati on.

MR. MENEFEE responded that they had issued no reservations to
persons to this date.

SENATOR M CCICHE said he wanted to clarify that folks are not
technically losing ground - they have the sane ability to apply
- the only difference is that "an appropriate state agency” wll
possess the water reservation.

SENATOR M CCICHE said he saw what he thought of as another

i mprovenent in the bill in that the change does not require the
departnent to review a water reservation every 10 years, sSo a
water reservation will |ikely not have pressure to be renoved

They' Il likely not even |look at those rivers unless there is a

pendi ng project or other use of that water.

MR. MENEFEE said he stated that very well. The situation is that
before they were required to | ook at the water reservation every
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10 years and reevaluate even if all the facts were the sane and
it still warranted a reservation. At this point, that's a |lot of
work, so this is just saying they can |ook at a reservation, but
they don't need to.

SENATOR FRENCH asked how many private reservations are pending
and for how | ong.

4:41: 28 PM

MR. MENEFEE answered that right now they have received 202
applications and 181 have information that is conplete enough
for them to make the adjudication. They have issued certificates
for 89 and at |east 25 of them since last year. Six were closed,
because the applicant withdrew or for sone other reason.

SENATOR FRENCH said he thought a few mnutes ago he said there
had been no private reservations acconplished under state | aw

MR. MENEFEE said he may have m sunderstood the question, because
he had given the information for all reservations, not just
private ones.

SENATOR FRENCH sai d he neant private ones.

MR. MENEFEE said that right now they have 35 applications from
private entities and of those 35, they have issued zero permts.

SENATOR FRENCH asked how |ong they have been pending and how
many are conpl ete.

MR. MENEFEE answered the oldest one was from 1992 and the
majority of them came in past 2007; the vast nmjority cane after
2009. They are not necessarily conplete applications; he didn't
know how many were conpl ete.

4:43: 43 PM

SENATOR FRENCH asked if one had conpleted an application for a
private water reservation should be sonme reasonable anount of
time in which the departnent should act on it.

MR. MENEFEE answered the reasonable anobunt of tinme is in the eye
of the behol der, but they have a backlog of 202 applications and
they can't get them all done within a year. So, inevitably they
are going to have to prioritize the nobst inportant ones wth
ADF&G, because a vast mpjority of the applications are done for
fish and ganme habitat.
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SENATOR FRENCH commented that if they are not good applications
and not in the public interest, then deny them and nove on to
the next one. It seens like a weird joke to have this
application process on the books that never results in the
awar di ng of a reservation

MR. MENEFEE answered a person's application doesn't necessarily
mean it's the highest priority. It's not a joke; they have been
actively doing reservations, but they take a ot of tinme and are
based on science that requires a lot of research. And if you
| ook at history the process is going a |ot faster now.

4:46: 36 PM

SENATOR DYSON asked what happens when reservation permts have
all been given and sonething happens in a natural habitat. For
instance, in the sub-Arctic, virtually all rivers in the flat
country neander and sonetines get a long ways out of what the
river bed was when the pernmt was issued. Sone places on Lake
Ceorge, in his area, a glacier comes down and dans up a | ake and
sonetinmes it takes seasons to break through or there are
| andsl i des (which the Eklutna people have had to deal wth) -
t hi ngs happening that are out of anyone's control - or dunping
sewage into the water.

MR. MENEFEE said when a river changes course the water
reservation is going to stay with the reach of the river (a
natural mneander. An avulsion is when a conplete new river
energes, a rare situation when a rockslide that blocks a river
A provision in AS 46.15.145(f) says if sonmet hing has
fundanmental |y changed, you m ght have to reevaluate this instead
of doing the 10-year review. He related an exanpl e where soneone
dunped hydrochloric acid into the water and killed everything in
that river body. Then the question they will consult wth ADF&G
on is if there is still habitat to protect; is the purpose stil
there that warranted the reservation in the first place?

SENATOR MCGUI RE sai d | anguage on page 24, lines 1-6, tal ks about
the trenendous anount of power given to the comm ssioner. It
says:

Notwi thstanding any contrary provision of this
chapter, the conm ssioner may authorize the tenporary
use of a significant anount of water as determ ned by
the departnment by regulation for a period of tine not
to exceed five consecutive years in each
authorization. If the water applied for has not been
appropriated in accordance wth this chapter, the
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conmmi ssi oner nay issue one or nore new tenporary water
use aut horizations for the sane project.

She said there could be no |imt to the extensions the
commi ssioner could grant as determned by regulation, so the
| egi sl ature has no authority. Each one of them can last up to
five consecutive years. At |east one or nore could be issued for
each project. She didn't see a |limt on gallons either. She
asked how big the state's exposure is on these tenporary water
permts and what would prevent an applicant from just going that
route if a conmssioner were particularly favorable to that
project and the public generally wasn't.

4:52: 05 PM

MR. MENEFEE answered that a tenporary water use authorization is
tenporary and it's revocable and never perfects into a water
right. Keep that in mnd. Secondly, revocable neans they can
stop that authorization at a nonent's notice. But what keeps it
from just being renewed is there is no renewal of a tenporary
use water authorization. It is saying that first of all it does
not exceed five years; however, it also clarifies that at the
end of that five-year period (which happens), if a project
doesn't quite get done in those five years - it's a seven-year
project - they can cone back at the end of those five years and
say they need two, three, or five nore years of a water use
aut hori zation. The division nust start from scratch, reevaluate
it, and they are still required to go to ADF&G on a tenporary
water use authorization and consult with them to protect the
fish habitat and then they nmke a decision based upon other
water rights that are out there and such, and then issue a
certain anount of water for the project. He explained that these
types of water use authorizations are used by DOTPF and for
things like the GVEA wind tower project and ice roads on the
North Slope, and for things throughout Alaska for devel opnent
projects and small projects.

SENATOR MCGUIRE said she was not confortable wth that
particul ar | anguage. He had worked with Senator M cciche to cone
up wth sone very clear |anguage on page 22 about the kinds of
t hi ngs t hat have to be consi der ed, but t hen this
"notwi t hstandi ng" provision on page 24 guts it and gives the
di scretion back to the comm ssioner and not to exceed five
years, but it can be one or nore tines again. She just didn't
see protection for the public there. There has to be sone
[imtation.
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MR. MENEFEE clarified that that "notw thstandi ng" provision was
in existing law. They are just clarifying that they can do it
nore than once to the sane location. He said they still have al
the protections to evaluate that.

SENATOR MCGUI RE stated that he was adding the fact that they can
i ssue one or nore new tenporary use authorizations for the sane
project, which in her opinion takes away any incentive
what soever to go through the regular process, because a
commi ssi oner could just continue to extend that process.

CHAIR G ESSEL asked if a ski resort that is making snow every
wi nter has a tenporary water use pernit, and he nentioned a road
project that could go past five years - ice roads, nmunicipal
sewer and water projects, as well. These are conmon every day
private citizens who need a tenporary water use permt. |s that
correct?

4:58: 13 PM

MR. MENEFEE said she was correct in the fact that all sorts of
i ndividuals that are conpanies use these, but the key point is
when soneone applies, because of the way the statutes are
witten, if they want it in perpetuity they need a water right

to assure they will always have that. Everyone in the future
will be bunped. A tenporary use permt doesn't bunp anybody. So,
for instance, if a ski conpany needs water for snow on the
nmountain, they probably wll probably go for a water right,

because they don't want soneone coming along a week l|ater and
applying for a water right and then taking away their business
because they can't get water.

CHAIR G ESSEL said a lot of folks in her district have a water
right in ternms of a private well.

4:59: 36 PM

SENATOR M CCICHE said the section they are referring to on page
22 has nothing to do with the section on page 24. Page 22 is a
wat er reservation; page 24 is a tenporary water use permt. It
is just a clarification of rights people already have today. And
being in industries that uses both, he agreed that soneone who
is going to invest substantially in a project is not going to
ask for a tenporary water use permt.

In his view, the line that is added "nmay issue one or nore new
tenporary water use authorizations for the sane project” is not
something they couldn't do before. It's just being clarified.
Some folks want to be notified when a new tenporary water use
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permt is issued for the sane project, but it's likely going to
be for a short tine, just slightly longer than that initial five
years. In ternms of investnents and risk, you could get a brand
new commissioner in the mddle of your tenporary water use
permt and you' ve nmade a substantial investnent and he could
revoke it tonorrow.

5:01: 28 PM

MR. MENEFEE went over the Water Use Act changes on slide 15. In
Section 35 they nmade sure that people that are noving small
guantities of water from one hydrologic unit to another are not
violating the law - for <carrying a water bottle across a
hydrol ogi c unit, for instance.

Section 36 just says that they are going to prepare a public
notice on a proposal of sale of water once the conm ssioner
determnes that the application is ready for a decision. He
explained that they get a lot of applications that are

inconplete and they will not go out to notice on themuntil they
are ready.
MR. MENEFEE said they renoved a certified mail issue that wasn't

necessary. The tenporary water reservation in Section 44 was
clarified to mean that an application does not vest a property
right in an individual; it's actually the issuing of a permt or
certification that does that.

5:02: 55 PM

Chi kum nuk Lake was added last vyear, which is allowing a
feasibility study for a hydro project at Wodti kchik State Park
and tal ks about making it consist with the managenent plan just
to do the feasibility study. They also added a definition and
clarification of state |and, because of the way it was stated

shorel ands and ti del ands.

In Section 28, if soneone wants to do a subdivision of their
property in an unorgani zed borough (DNR manages that), and it
doesn't have any easenents or anything that would affect the
public - they just want to divide it in half - they would have
to go through all this public notice which nobody ever comrents
on, nobody ever says they have a problem because it's just a
person's own property they are doing sonmething with. It's just
nore cost and delay. So, they have changed the public notice
requi renment in those situations.

5:04:16 PM
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Section 46 has the repeal provisions that were needed in order
to insert the new sections, transition |anguage, and the change
in the effective date for the Water Use Act.

SENATOR M CClI CHE said a huge proportion of pending applications
are federal applications for wlderness water ways that will not
have a conpeting use, perhaps ever or for generations, and why
is there not a category that says these were adjudicated as not
having a likely conpeting use, re-apply if, or you'll having a
standing soneday if there is a conpeting use to get to a
reasonabl e amobunt of the applications that you actually have on
t he books that you will act on.

MR. MENEFEE said there is no statutory provision to nake that
call. However, they can always represent that backlog in two
different ways, but they don't have a way to ignore and reject
it for those reasons.

[HB 77 was held in conmmttee.]
5:07:17 PM

CHAIR G ESSEL adjourned the Senate Resources Standing Conmittee
neeting at 5:07 p.m

SENATE RES COW TTEE - 24- March 10, 2014



