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ACTI ON NARRATI VE

3:30: 24 PM

CHAIR CATHY GESSEL <called the Senate Resources Standing
Commttee neeting to order at 3:30 p.m Present at the call to
order were Senators Fairclough, French, Bishop, Dyson, M cciche
and Chair G essel.

Presentation: O Resources: Econom c Chal |l enges and
Qpportunities

3:31:16 PM
CHAIR GQESSEL invited Bradford Keithley to present "Ql
Resour ces Econom c¢ Chal | enges and Opportunities.”

BRADFORD KEI THLEY, Partner & Co-Head, Ol & Gas Practice,
Perkins Coie, LLP, Anchorage, Alaska, said he was bearing his
own expenses to testify here today and related that he had been
an attorney in two roles in his life and had spent a total of 35

years involved with the oil and gas industry working wth
regional, national and global law firns. He had advised major
oil conpanies, md-majors, snmall independents and industrial

consuners, and had started working on Alaska issues in 1993 and
has continued doing so ever since. H's primary office is in
Anchorage, but he also has one in Washington, D.C., which is

SENATE RES COW TTEE - 3- February 4, 2013



where a | ot of Al askan business is conducted. He understands oi
conpanies inside and out; his purpose today was to present an
overvi ew of where he thinks Al aska i s headed.

3:39:20 PM

Wiy he cares? M. Keithley said he is part of the Al askan
econony and sees a decline in oil and gas activity. Exploration
i s happening, but people aren't noving forward with comercia
activity; he is very concerned about where Al aska is headed,
because it is at a critical tinme in its history.

MR. KEITHLEY said in January, the University of Al aska (UAA)
Institute of Social and Economc Research (I1SER) published
"Maxi mum Sustai nable Yield: FY 2014 Update" that analyzed where
Alaska is currently and where it will be over the next 10 years
(which is the focus of the annual Ofice of Mnagenent and
Budget analysis). Then they take the analysis out beyond the 10
years.

3:42:46 PM

MR. KEITHLEY referenced his chart saying the state's cash
reserves mght fill the fiscal gap until 2023 and that a half
mllion of those reserves cone from non-oil revenues (things

|ike corporate and state property taxes) a year, oil revenues
that has the projected decline (based on current taxes and
forecasts), and new oil that is forecasted to start around 2018
and expandi ng out beyond 2023.

He said general fund spending was projected to grow at a rate of
4.5 percent over the next 10 years, a very conservative growth
rate, because over the last 10 years it grew in the nei ghborhood
of 6 percent a year. |SER assuned 4.5 percent and that sone
spendi ng cuts would be made based on what the adm nistration has
said so far.

MR. KEITHLEY said one can see that the difference between
revenues in and expenditures going out don't match. Actually,
Al aska is projected to go into deficit this fiscal year and the
way the legislature and state have historically dealt with that
is to use the cash reserves on hand; so if you look at the 10-
year forecast you don't get all that concerned.

3:45:33 PM

However, |SER asked the critical question, the sane one the
i ndustry asks when they are making investnents: what happens
beyond the 10-year nmark? In terns of investnents that is a very
short tinmeframe. In ISER s words, "W do not have enough cash in
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reserves to avoid a severe fiscal crunch soon after 2023, and
with that fiscal crisis will cone an economc crash.” Beyond
2023 the expenses continue to increase, and while new revenues
from gas are optimstic they aren't nearly enough. So, in terns
of investing long termin this state, what does this tell the
maj ors? That there is a huge yawning immedi ate gap between the
| evel s of spending this state has gotten used to and the |evel
of the revenues the state is going to receive and that is when
the state will have to face a severe situation it has had to
face very few tinmes before. Increased production, alone, wll
not solve this problem and this was where he was very concerned
- as a citizen and a business person and soneone who cares about
this state a ot - about where the state is headed.

MR. KEI THLEY said when the governor talks about getting to a
mllion barrels a day, those aren't all revenue producing
barrels. There is no revenue conmng to the state from those
barrels com ng from beyond six mles offshore in the Chukchi and
the Beaufort Seas. The federal governnent gets those royalties
and they are its second |argest revenue source (behind incone
taxes), and it's going to have a fiscal crisis along the sane
lines Alaska is facing in 2023.

He asked if sonmehow royalty relief for Al aska got worked through
the Senate, people really though the House of Representatives
woul d pass it with the anpbunt of savings Al aska currently has in
its pocket. Mssissippi, Louisiana and Texas have royalty
relief, but it took Hurricane Katrina to get it. Hopefully, we
never get a Katrina up here, but we're also not going to get
saved by production increases. If oil gets up to $200-300 a
barrel in order to get close to comng back to the expense |ine,
it's not sonething the U S. econony can stand. So, we're going
to have to deal with it in a different way.

3:53: 10 PM

MR. KEI THLEY said it's inportant to understand where Al aska fits
in the global oil and gas industry picture and it's useful to
break the nodern oil and gas industry into four eras:

The pre-Arab oil enbargo, prior to 1973, that was
acconpani ed by nationalization of all the Mddle East
oil resources and wultimately of the resources in
Venezuel a. Gradually, countries that didn't have much
oil nationalized the oil they had, which essentially
resulted in the foreclosing of private access to oil
in the non-western countries.
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Prior to that, there was significant access by nmjor

oil conpanies - the Seven Sisters - to globa
opportunities, but the identified opportunities were
relatively limted. Technology wasn't anywhere near

what it is today and there wasn't any significant
production of unconventional resources or offshore
production. Prior to 1973 there was very Ilimted
activity by non-majors outside of the U S. What was
then Phillips Ol Co. was active in offshore Norway,
Arco was active in Alaska (considered international),
and smaller oil conpanies were active in spots
t hroughout the worl d.

There was significant access by nmgjor conpanies to
gl obal opportunities and when vyou look at their
budgets they had a fairly broad place in which to
pl ace their noney.

What happened next is key to understanding how Al aska
got where it is. In 1973 the oil enbargo hit, followed
closely by nationalization of nost of the oil
resources in the Mddle East, Venezuela and the rest
of the world. OPEC had been set in place before that,
but now gai ned strength.

Wth the fall of the Soviet Union, there was little
access for oil conpanies outside of the Wst. They
couldn't go into the Soviet Union, which then extended
through Central Asia, and couldn't go into China,
didn't go into India because we had a cold war at the
tinme and it wasn't aligned, or Africa, because it was
being divided up between the Wst and the Comuni st
Bl ock, and there wasn't much activity there because of
possi bl e coups. You were largely foreclosed throughout
South Anerica and so there was a very significant
narrow ng of opportunities anong the industry. That
caused industry to focus activity on the Wst and that
is when Alaska becanme an opportunity along with the
North Sea and the Gulf of Mexico.

3:57:39 PM
The fall of the Soviet Union (early 1990-early 2000s)
was the next event that changed things. It opened up
Russian and Central Asia; Africa, India and China al so
began opening up. As access has increased, so has the
| evel of global conpetition anong nations for oi
i nvest nent .
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3:58:48 PM
W are entering a fourth era, the technology era.
These eras are defined by access, he explained. So
prior to 1973, fairly broad access by the mgjors; 1973
to the fall of the Soviet Union constrained access;
after the fall of the Soviet Union broadening access;
and now technol ogy has broadened access again, not
necessarily to countries, but to resources wthin

countries. Deep water is a good exanple - offshore
Brazil and Angola and offshore Eastern Africa in
Mozanbi que. Access not because of changes in

governments or policies, but because of changes in
t echnol ogy, and that has expanded places to put noney.

Shal e S anot her good exanpl e of expandi ng
opportunities M. Keithley said. Before the advent of
shal e technol ogy, Lower 48 gas plays were relatively
dried up. Wth shale technol ogy, Lower 48 gas is back
in play and those plays are being found increasingly
wor | dwi de.

4:00: 51 PM

MR. KEI THELY said Al aska began its devel opnent between the Arab
oil enbargo and the opening of the Soviet Union; it received its
heavi est investnent when conpetition was limted, but now it is
one of the very many places for oil conpanies to invest.

How do conpani es decide anong projects? M. Keithley said that
was covered in a previous presentation by PFC, but there are a
nunber of factors to nention. The Fraser Institute, based in
Cal gary, does a G obal Petroleum Survey annually that analyzes
how conpanies view various jurisdictions and various places to
put their noney. They divide the factors into three categories:
the comercial environnent, its regulatory climte, and the
geopolitical risk. Each category has several sub-factors:
Commer ci al Envi ronnent Anal ysi s:

« fiscal terns

« taxation regine

e trade barriers (for instance, Russia requires a significant
portion of the oil to the Russian market at reduced prices)

e quality of infrastructure (do the resources have access)
* labor availability
e corruption

4:04:40 PM
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Regul atory Ci mat e:
» Cost of regulatory conpliance

e Uncertainty regarding the admnistration, interpretation,
and enforcenment of regul ations

* Uncertainty concerning the basis for and/or anticipated
changes in environnmental regul ations

» Labor regul ations, enploynent agreenents, and local hiring
requi renents

* Regul atory duplication and inconsistencies
» Legal systemfairness and transparency

Ceopolitical R sk

* ldentify which conpanies are good and where they're placing
their bets

* Divides the world into four quartiles of jurisdictions in
terms of attractiveness for capital resources, the first
being the nost attractive. During the Arab oil enbargo and
the fall of the Soviet Union nost of the world would have
been off limts. Now nobst of it is available. Alaska is
yel l ow corresponding to the third quintile. The OCS is dark
blue and is perceived as a better place.

» Size of potential reserves

e Size of required investnent

* Sense of strategic inportance to an individual conpany

» Capital availability within a conpany

He said no one factor is determnative, but that ultimtely
econonmics is the driving factor. Projects are reduced to sone
nmeasure of econom c performance using an internal rate of return
(IRR) hurdle rate and then ranked in sone kind of order. Then a
conpany uses sonme cut off criteria and decides which projects
are going to be funded, or not, over tine. Al aska used to be
very high on the curve, and it used to be relatively sinple to
get funding for its projects, but it has fallen significantly
over the last few years and as a general matter is bel ow nost
hurdl e rates and not getting funded currently.

4:09: 58 PM

He reiterated that Alaska got its initial funding when the |arge
areas were closed and there was limted conpetition for capita
and focus was on Wstern projects. The two big areas that got
funded during that period were the North Sea and Al aska.

CHAIR G ESSEL asked if the funding that allowed Al aska to begin
bei ng explored and pursued canme from conpani es who had nade that
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revenue in another location and they noved it here, because this
was the next opportunity.

MR. KEI THLEY answered yes; in the beginning A aska was a way for
a conpany to distinguish itself. ARCO is the best exanple; it
was a Lower 48-constrained smaller conpany that was |ooking for
a way to make its reputation, and the bet paid off.

CHAIR G ESSEL asked how Cook Inlet facilitated the North Slope's
devel opnent .

MR. KEI THLEY replied that it played a relatively mnor role. It
put Alaska on the oil map so people didn't think of it Ilike
Paraguay, and it started the support services sector up here. He
stated that according to the Energy Information Agency (EIA)
2009 study called "Arctic Ol and Natural Gas Potential," Al aska
is relatively lucky to have the industry it has.

It said that large Arctic oil and natural gas fields are
particularly crucial wth respect to future oil and natural gas
devel opnent, because the cost of developing oil and natural gas
fields in the Arctic is so high that large fields are initially
necessary to pay for the infrastructure required for later
devel opnent of the smaller oil and natural gas deposits. For
exanple, wthout the Prudhoe Bay field it is unlikely that
smal |l er Al aska North Slope oil fields would have been devel oped.

4:15: 00 PM

He enphasized that because small fields are out there and
Prudhoe Bay is in decline, it's inportant to understand that
small fields don't drive Arctic developnent. Frankly, he said
Al aska had not fared well in capital conpetition beyond Prudhoe
Bay and Kuparuk during the post-Soviet era (once access opened
up). The reasons are that even before taking fiscal terns into
account, Alaska is a challenged environnent; it's renote, high
cost, and has extrene environnental conditions, all the reasons
the ElI A study says you don't get investnent in Arctic plays.

This is consistent with global reality. The EIA report goes on
to say as of 2009, 15 large Arctic oil and natural gas fields
were awaiting devel opnent. Mst were discovered in the 1970s and
1980s; 13 of them are l|located in North America where oil and
natural gas field developnent is governed by narket-based
economcs with fields only being developed if and when they are
expected to generate sufficient profits. O the 17 large Arctic
fields located in North Anerica, only 3 have been devel oped, al
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| ocated in Alaska around the Prudhoe Bay conpl ex. (Thank heavens
for Prudhoe Bay.)

MR. KEITHELY said Alaska has been successful in attracting
capital to Prudhoe Bay and Kuparuk and that the focus has been
on increasing recovery rates. As a science project, Prudhoe Bay
and Kuparuk are one of the nobst successful known to mankind.
People wanted to conme to Alaska, because it provided great

science opportunities to wunderstand oil and gas fields and
recovery rates. Prudhoe Bay at 35 billion barrels is the |argest
field in North American, but original recovery rates were 40
percent. Over tinme, through significant investnment by the

conpanies and a lot of brain power and trying new things, it
went up to 60 percent. This is called a legacy field - where oi
is easy to produce.

4:19: 53 PM

MR. KEI THLEY said if we make decisions that stop people from
trying to find ways to increase the recovery rates in existing
fields, it my be the ultimte barrier, but industry has been
very successful in attracting capital and finding ways to
increase the recovery rates in Prudhoe Bay and that has been a
| arge part of the Al aska success story that gets lost in a |ot
of the telling.

SENATOR FRENCH asked if there is a difference between not being
the nost conpetitive internationally in your economc terns and
"penal i zi ng" conpanies. Are we penalizing the conpanies on the
North Sl ope right now given their per barrel and annual profits?

MR. KEI THLEY answered yes. In this situation "penalizing”" to him
nmeans we are not providing conpanies with the best econonmc
opportunity to realize an attractive return on their investnent.

SENATOR FRENCH said that was a different definition than nopbst
peopl e use.

4:22:00 PM

MR. KEI THLEY said under ACES, Alaska overtaxed the existing
fields in order to create revenues to run the state and to
provide credits for exploration in other areas. To him
overtaxing one area in order to provide credits to another area
is penalizing the area being overt axed.

He remarked that Alaska has also been fortunate in the

devel opment of its oil because of the conpanies involved.
According to the EIA report, the high cost of doing business in

SENATE RES COW TTEE -10- February 4, 2013



the Arctic suggests that only the world's |largest oil conpanies,
nost likely as partners in joint venture projects, have the
financial, technical and nmanagerial strength to acconplish the
costly long-lead projects dictated by Arctic conditions.

Peopl e tal k about the next wave of independents and the smaller
conpanies comng in, but from a globally context that is not
what really happens. The majors are the ones that have the deep
pockets to be able to invest in those projects and wait them out
through all of their challenges. Wwen the md-mgjors and
i ndependents cone in, they are really good at scraping rocks and
finding niches that were overlooked by the mjors, but they
don't have the technology or the skill set (intentionally don't
try to devel op those) to devel op new chal | enged resources.

SENATOR FRENCH asked which major had been |eading the charge on
shale oil, Dbecause he wunderstood that it was nostly an
i ndependent devel oprent.

MR. KEITHLEY replied that shale oil started as an independent
devel opnent, but Exxon has come in with fairly major funds by
acquiring XTO BP has the Chesapeake as a land play (taking a
position in an area and then sell it off) and Marathon has
provi ded substantial funds to Eagle Ford (that is why they are
selling out of Al aska).

SENATOR M CCICHE asked if Prudhoe Bay's 60 percent of
technically recoverable oil could go higher wth Dbetter
economni cs.

MR. KEI THLEY responded that based on Securities and Exchange
Comm ssion ( SEC) reports conpanies have rmade, he would
anticipate yes, if margins were better so that technology could
be devel oped to inprove recovery rates.

4:26:56 PM

According to testinony by Bill Barron, the director of the
Division of Gl and Gas, M. Keithley said Alaska has
significant remaining potential, even in the existing areas.
Basically, the historic production from Prudhoe Bay and Kuparuk
fields have been from the Kuparuk formation, but as you cone up
through the layers of formations, a substantial anount of
additional oil is in layers that have not been devel oped very
well. West Sak has had sone devel opnent, but a lot of resource
remains. In addition to the viscous and the heavy oil, there are
satellite opportunities in these fields: formations that may
contain conventional oil, but in relatively small formations
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that can't be accessed easily from existing infrastructure.
These have to be | ooked at as new fields that need to be drilled
and devel oped - neking them economcally challenged (ranp up,
bui | di ng wel | pads and drilling wel | s, bui | di ng t he
infrastructure to separate the fluids).

Finally, refocusing on the success so far, there is always the

pot enti al for increasing recovery rates over tine, and
encouraging investnent to go after increasing recovery rates is
every bit as inportant as going after new oil. But to go after

t hese opportunities in Alaska requires investnent. M. Keithley
used a chart BP wused in 2006 before this commttee that
illustrated Alaska's potential going forward: the decline curve
dowmn to 2006 and three potential futures for Al aska going
forward. One was with zero investnent, which showed a 15 percent
decline; the second was naintaining the status quo of $1-$1.5
billion/year investnment that showed a 6 percent decline.

4:30: 01 PM
The third future and the one he wanted to focus on had doubl ed
i nvestnment and a decline curve of 3 percent. The anount of total

oil recovery goes up to 7.5 billion barrels of oil (at
$100/ barrel, that's $400 billion of additional value) conpared
to 3.6 billion barrels for the status quo.

4:31:42 PM

SENATOR FRENCH said he recalled BP making this presentation back
in 2006 and asked if M. Keithley nmeant Al aska is doing great if
it gets $2-%$3 billion nore investnent per year.

MR. KEI THLEY replied in 2006 dollars yes, and it would have to
be focused on belowground drilling technology going after new
resources, not investnent in above-surface facilities to do
mai nt enance, redo |ines, and inprove safety.

SENATOR DYSON asked if he anticipated the curve flattening out
fromproduction in the legacy fields within existing units.

MR. KEI THLEY answered yes and that included heavy and viscous
oil.

SENATOR DYSON said ACES gave credits largely to non-I|egacy
fields and asked if that was done deliberately.

MR. KEITHLEY said he didn't think it was fair to say that the

| egislature was intentionally penalizing the |egacy fields, but
that was the effect.
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SENATOR DYSON said it was the perception of sone that nore of
the credits taken within the |egacy portion of the units was
spent on repairing and replacing old equi prrent rather than doing
t hi ngs | eading to new production.

MR. KEI THLEY said he hadn't analyzed the capital expenses, but a
significant anount was spent on those necessary expenditures.

4:35:53 PM

SENATOR FAI RCLOUGH asked if he recalled that ACES ring fenced
expenditures on the Prudhoe Bay fields and didn't allow cost
recovery for a period of years.

SENATOR FRENCH clarified that ACES capped the anount of
deductions that could be taken for operating expenses in Prudhoe
Bay for the first three years.

SENATOR FAI RCLOUGH said she viewed that as a penalty at the
tine.

SENATOR FRENCH commented that his silence should not be read as
acqui escence to that definition.

SENATOR M CCICHE said he wanted slide 23 (about the projected
declines and three futures) to be backed up and renmarked that it
was essentially saying if we could double investnment we could
slow the decline significantly to about half of the rate it is
t oday.

MR. KEI THLEY agr eed.

SENATOR M CCICHE said he wanted to know where that study cane
fromand for it to be reprocessed in the future, because it is
key to the debate.

MR. KEI THLEY said slides like this were used |ast year.

4:39: 47 PM

SENATOR DYSON noted that before 2000, the decline was 15 percent
or nore and asked if that is when enhanced oil recovery (EOR
started to be used.

MR. KEI THLEY responded that EOR was part of that.

SENATOR DYSON asked when ACES started affecting investnent.
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MR. KEI THLEY went to slides 25 and 26 based on information taken
from ConocoPhillips' SEC reports that broke down their capital
i nvestnments worldw de from 2006 through 2009 and 2009 forward

In 2006, Alaska was the top line under E&P; in 2008 oil prices
started spiking and $1.4 billion was invested and then the ranp
down started to $730 million in 2010. The ACES sl owdown started
in 2009.

SENATOR DYSON said it |looks like there was as nmuch investnent in
2009 as in 2006.

MR. KEI THLEY explained part of what was going on is that oil
field services are becomng nmuch nore expensive, rigs are in
much hi gher demand and |ogistics and people are in nuch higher
demand also. So, if investnents are staying level, they are
actually falling behind. In other words, the dollars may stay
the same, but their inpacts are significantly reduced in the
subsequent years.

4:43: 36 PM

MR. KEITHLEY said in his remaining time he wanted to focus on
where to go from here and the best tool Alaska has to try to
attract additional dollars is its fiscal policy:

* Having a conpetitive rate

* Having a rate that is durable

e Having neutrality; that is not treating sone investnents
better than other investnents

e Having sinplicity/predictability

* Having alignnent

SENATOR DYSON said if he was a major investor, he would | ook at
one of the earliest charts and think the state would be going
broke in a few years and worry about being the deep pockets. So,
getting the state's fiscal policy in order sends a better signa
that they are not at risk when we go in the ditch

MR. KEI THLEY said exactly; that is one of his main points. Wen
oil conmpanies look at their large investnents they |ook at 20
and 25 years out. As inportant as fixing taxes is, fixing the
state's fiscal policy is just as inportant. If we don't do that,
it's sort of rearranging the deck chairs on the Titanic as we
deal with taxes.

4:47:43 PM

SENATOR BI SHOP said he didn't agree that we would "stick it to
them " because he knew of concessions the state had nmde. But he
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agreed that the state needs to be nore prudent with its budget
pl anni ng goi ng forward.

SENATOR FRENCH said he disagreed on many of M. Keithley's
assessnments, but on page 33 of his handout where it says the
state changed its tax structure when it needed nore revenue just
wasn’'t true. In 1999, this legislature took $1 billion out of
its Constitutional Budget Reserve (CBR) and never said a peep
about raising taxes and from 1989 until 2006 the state didn't
touch its oil taxes while seriously depleting the CBR He was
here in 2006 and 2007 and neither one of those conversations was
driven by revenue. One was driven by a gas pipeline contract and
the other was driven by corruption and the need to fix sone
errors in the first stab at it.

MR. KEI THLEY said there had been a lot of ways that taxes had
been increased in the state. The Mirkowski adm nistration
announced he was collapsing the ELF cal culation on Prudhoe Bay
and that had a huge inpact on revenues.

4:50: 13 PM

MR. KEITHLEY said the final point he wanted to make that is
important in terns of fiscal policy is that this state doesn't
have a good nmechanism for staying aligned with what investors
are doing. It was not that inportant during the height of
Prudhoe Bay and Kuparuk when investnment sort of took care of
itself, but as we get to snmaller fields and nore economcally
chal | enged opportunities Iike heavy and Vi scous, it's
increasingly critical that this state nmaintain a way of staying
in touch with investors in order to attract new investnent.
Comm ssioner Sullivan has said for this industry to continue
going forward, roughly $4 billion a year of investnent is
needed. And he didn't think there was any way, even with the tax
changes, that would happen. The state just doesn't understand
the industry well enough to attract that type of investnent.

4:52:13 PM

One ot her approach he thought the commttee should consider was
summari zed on pages 30 and 31; one of the best approaches he had
found in the world particularly when the state owns the resource
and drives a lot of investnent is in Norway. He was talking
about a conpany called Petoro, which is an investnent arm of the
Nor wegi an governnent. Petoro co-invests alongside industry and
as a result, the state has skin in the gane. It |ooks at
i nvestment opportunities in the same way that private investors
do and puts the state in partnership with the industry as
opposed to an antagonistic relationship, which is what Al aska
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has currently. Petoro has actually gone out and identified
opportunities that industry has overl ooked in the devel opnent of
Nor wegi an resour ces.

SENATOR DYSON remarked that by the tinme Norway grants | eases all
the permtting issues have been resolved, but it seens that
Al aska is incapable of doing that both because of the federa
government and our | egal system

4:55: 05 PM
MR. KEI THLEY said he was absolutely right and we wouldn't want
to do everything Norway does, but sone pieces would be useful.

SENATOR FRENCH said he conmpletely agreed with him on this point
and that the state had taken sone baby steps with investing
al ongside industry with the Al aska Industrial, Developnent and
Export Authority (Al DEA).

SENATOR BISHOP said he also supported a percentage of state
owner shi p.

MR. KEI THLEY said the industry divides into upstream m dstream
and downstream and TAPS is mdstream The co-investnent that he
thinks has driven Norway's success is in the upstream segnent
because that is where the noney is in terns of identifying
devel opnents that would otherwi se be overlooked. An experience
in Brazil, which also has a co-investnent nodel, is fascinating.
The Brazilian |egislature proposed increasing taxes on industry,
but the chief opponent to that was Petrobras, the state oil
conpany. The reason they were opposed is because they knew what
it would do to Brazilian production and were able to explain it.
Al aska doesn't have anything like that since it doesn't have a
stake in investing. To him Pt. Thonmson is a very foolish
policy. We told industry to invest $2 billion to go get gas in a
field that is only going to produce 10 thousand barrels a day.
That $2 billion could have been invested in developing oil in
Prudhoe Bay, which we need. W didn't understand as an investor
what it was going to do to production |evels.

CHAIR G ESSEL thanked M. Keithley very nuch for hi s
presentation and announced an at ease.

5:00: 15 PM
At ease fromb5:00 to 5:15 p. m

SB  27- REGULATI ON OF DREDGE AND FI LL ACTI VI TI ES
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5:15:11 PM
CHAIR G ESSEL called the neeting back to order at 5:15 p.m and
announced SB 27 to be up for consideration.

JAMES  SULLI VAN, Legi sl ative  Organi zer, Sout heast Al aska
Conservation Council (SEACC), said he was neutral on SB 27,
because its fiscal note showed approxinmately 12 enpl oyees being
added to DNR and DEC, but they would conme back w th another
budget request. The size of this new division had not been

expressed, so, the real fiscal inplications were unclear.
Second, it's wunclear which adjacent wet Ilands to certain
navi gable waters will remain under the federal program and this

confusion makes it inpossible for them to understand what the
intent of the admnistration is. He hoped that some of those
guestions could be answered in this comittee before it noved
on.

5:18: 09 PM

GUY ARCH BALD, Coordinator, Mning and Cean Wter, Southeast
Al aska Conservation Council (SEACC), supported M. Sullivan's
testinmony on SB 27. He said this is a duplication of an already
existing very large permtting operation that the Arny Corps
runs. He did a quick search and found there are probably 30
different Arny Corps people who work within Alaska. So that's
the capacity they are tal king about here. He didn't see the need
for this bill.

He explained that every year the Fraser Institute does a survey
of mning conpanies seeking to develop around the world. In
2012, they sent out over 5,000 surveys and got 800 back. O
those 800 conpanies that responded, they represent over $30
billion of investnent in the mning projects around the world.
Qut of 90 separate mning districts in the world, Al aska ranked
nunber 4 for both the permtting and resource evaluation. So,
having the current system is not a deterrent to any kind of
investment in this state at all, according to the mning
conpanies that do the investnent. He just didn't see the need
for the state to take on this large burden of doing this
perm tting.

MR. ARCH BALD said he also tried to find an instance where
sonmeone had successfully challenged an Arnmy Corps 404 permt and
couldn't find one, so apparently they do an outstandi ng job.

5:20: 30 PM

JOHN  HARRI NGTON, representing hinself, Ket chi kan, Al aska,
supported SB 27. He had served in various capacities with the
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bor ough, school board, planning conmi ssion and assenbly and
supported this initiative for several reasons. The Ketchikan
Gateway Borough is roughly the size of the State of Connecti cut
and 96.5 percent of that area is owed by the federa
government. O the remaining 3.5 percent, the vast majority is
owned by state, nunicipal governnents, Native corporations,
Mental Health Trust and the University Lands; the renmainder of
.03 percent is all that is held privately. This is the |and that
supports all of their prograns tax-w se and because they happen
to live in a rain forest that gets 12-14 feet of rain a year,
it's always wet, so the Arny Corps has interpreted "wetl ands”
very broadly to include all of the privately owned |ands in the
Ket chi kan area. This puts an incredible burden on them as far as
econom ¢ devel opnent; they could literally pave the entire .03
percent and have no denonstrable change in the water quality of
their conmmunity.

5:22:26 PM

TOM WLLIAMS, Director, Planning and Comunity Devel opnent,
Ket chi kan, Al aska, supported SB 27 on behalf of the Borough
Assenbl y.

5:23:12 PM

KARA  MORI ARTY, Executive Director, Alaska Gl and Gas
Associ ation (AOGA), Anchorage, Alaska, supported SB 27. She
appl auded the governor's efforts to streamine the permtting
processes as he has in the past with the introduction of bills
like this and SB 26 authorizing general permtting and reformng
procedures relating to the disposal of exchange of state |ands.
They appreciate the admnistration's intent to encourage
responsi bl e devel opnent of Al aska's resources by sinplifying the
permtting process. As they all go through the process of
assumng primcy, they want to ensure being careful that the
assunption of the section 404 primacy tangible streanlines the
permtting process and does not instead result in duplicative or
nor e cunbersonme process, which is not the intent.

To date, only tw states, Mchigan and New Jersey, have assuned
404 primacy and this is in contrast to the 45 states that have
assurmed prinmacy of point source discharge progranms under section
402, commonly referred to as the NPDF Progranms. AOCGA was al | oned
to participate in that process, which did result in a nore
efficient permtting process. The state primacy of dredge and

fill permtting may pose additional admnistrative and financia
burdens that may be unique to section 404, but they won't know
what all of those are in detail until the state is allowed to

start the process.
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They applaud the administration's spoken objective to also
pursue shared general permtting responsibility wth the Corps
in non-assumable waters by devel opment of a state programmatic
general permt. Both are seen as good steps. They are cogni zant
that there may be concerns with the section 404 assunption, such
as not knowing for sure which wet |ands and waters nay or nay
not be subject to state assunption, but they know that those
concerns will be exam ned nore thoroughly by the adm nistration
after passage of this bill, which wll allow the state to
conmuni cate with the Environnmental Protection Agency (EPA) and
the Corps on these issues.

M5. MORIARTY said if the bill is passed, they look forward to
working in tandemwith the adm nistration and ot her stakehol ders
to ensure that the section 404 assunptions will be effective for

both the state and the developnent comunity and that it is
achi evabl e in Alaska wi thout unduly burdeni ng state resources.

CHAIR GESSEL, finding no further coments, closed public
testinmony, and said the bill would be held for a hearing in the
future

SB  26- LAND DI SPOSALS/ EXCHANGES; WATER RI GHTS

5:27: 03 PM
CHAI R G ESSEL announced SB 26 to be up for consideration.

WYNN MENEFEE, Chief of Operations, Division of Mning, Land and
Water, Departnent of Natural Resources (DNR), said he would go
through a quick sectional analysis of SB 26. He noted that sone
| anguage at the back of the bill takes out sections and that can
get confusing going through it section by section.

Section 1 deals with general permts. It allows the comm ssioner
the ability to issue general permts for activities that are
unlikely to result in significant or irreparable harm It has
exceptions for fish and gane habitats (AS 16.20), the Al aska
Surface Coal Reclamation Act (AS 27.21), forest resources (AS
41.17) and parks and recreation facilities (AS 41.21).

5:29:17 PM
SENATOR FRENCH asked what pronpted the standard fornula of
"significant and irreparable harni for issuing general permts.

MR. MENEFEE replied that the word "significant” is subjective
and decisions have to be nmde on a case by case basis.
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“Irreparable harm is if you can't rehabilitate or repair
sonet hi ng.

SENATOR FRENCH sai d their approach allowed themin all instances
except for the four and asked if they thought about doing it the
other way since this is the beginning of a fairly broad
expansion of the permtting authority.

MR. MENEFEE responded that this is not an expansion of
authority, but nerely a clarification of it. Under AS 38.05.020
(a)(1l) the departnent has the ability to prescribe different
nmet hodol ogies for permtting, which includes general permts.
They have already done general permts and have "generally
al l owed uses,"” which is a whole host of things people can do
wi thout getting a permt. So, the conm ssioner's discretionary
authority has been used; this just states specifically that
general permts are allowed for clarification, because a |ot of
t hem are al ready bei ng used.

SENATOR FRENCH asked how nmany general permts have been issued
recently.

5:32: 09 PM
MR. MENEFEE replied at the initial creation of a general permt
there was very few, one last vyear, but the subsequent

aut horizations comng out of it ran from 50 to 100 and that
would build over time. People can purchase non-tinber forest
products general permts on line and he could get that figure
for him but he didn't have a good nunmber for the burn barrel
type of permts.

SENATOR M CClI CHE asked for the title that specifies the scope of
general permts.

MR. MENEFEE said he was referring to AS 38.05.020(a)(1) and that
is where general permts would be done. This statute would be
specifically sited if this bill was adopt ed.

Section 2 renoves the reference to an additional requirenent
that the director of the Division of Mning, Land and Wter
shall consult with other departnents. This is where you have to
refer back to section 43 in the back of the bill that talks
about |and exchanges. This provision also reinserts the part
about following AS 38.05.035(e) into section 22. This section
tal ks about giving notice of the |and exchanges no later than
three nonths after naking the acquisition.
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CHAIR G ESSEL asked if it would be beneficial to junp to section
22 for continuity of thought.

MR. MENEFEE said yes and explained that section 22 (starting on
page 15) rolled in the applicable parts of the exchange, which
includes public and agency review procedures, public notice,
| egi sl ative approval for exchanges over $5 mllion, and equal
val ues.

Section 23 says the director shall consider only the |and and
other considerations the state would convey to receive an
exchange; and section 22 (on line 13, page 15) says that the
director can equalize the value of the property or other
consi derations conveyed or received to the state. There may be
other things besides just strict land value that could be used
in that.

5:38: 13 PM

MR. MENEFEE junped back to section 3 that allows the director to
contract for the sale of |and and paynents over tine. It changes
the threshold from $5,000 to over $10,000 and then just nentions
a prelimnary finding if 1it's a non-oil and gas related
decision. On page 5, line 10, the director may make available to
the public a prelimnary witten finding and provide opportunity
for public coment for a period of 30 days.

CHAIR G ESSEL asked if the 30-day public coment period is
st andar d.

MR. MENEFEE answered yes, for disposals of interest.

CHAI R G ESSEL asked what mechanisns he uses for notifying the
publ i ¢ about any of these things.

MR. MENEFEE replied that they involve on line public notice,
posting in newspapers and in a conspicuous |ocation near the
activity, reaching out to interest groups and notifying adjacent
land owners. The statute says they have to do anything they
consi der needs to be done in order to notify the public.

CHAIR G ESSEL asked if any of the public notice nethodol ogy was
bei ng changed by this bill.

MR. MENEFEE answer ed no.
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SENATOR FAI RCLOUGH asked for an exanple of issuing a prelimnary
report, because everywhere it's listed it says "may." So, it's
at the departnent's discretion

5:41:47 PM

MR. MENEFEE replied that putting the "may" in doesn't change a
ot for the general public. Mdst of the litigation is based on a
chal | enge of process nore than of the actual decision. Sonetines
they do issue prelimnary witten findings at tines, even though
they only have to do a witten one for non-oil and gas disposa
of interest, they want to make sure they don't have a situation
where the public is going to hold up a project by just
chal I engi ng on sheer process questions al one.

5:42:55 PM

He said section 4 clarifies that a person has to address how
they are substantially affected during an adm nistrative appea

rather than just saying they are "aggrieved." In order to be
eligible to file the admnistrative appeal they have to have
submtted witten coment or presented oral public testinony at
a public hearing. This section also clarifies that the applicant
can appeal .

CHAIR QESSEL asked the definition of "substantially and
adversely affected.”

MR. MENEFEE said he would let Ashley Brown answer that, but
"substantially" doesn't have a great definition, because it is
used on a case by case basis. "Adversely affected" is defined in
section 33.

5:44:51 PM
SENATOR FRENCH added that earlier he was asking about
"significant and irreparable,” and the words here are

"substantially and adversely affected.™

5:45: 04 PM

ASHLEY BROW, Assistant Attorney General, Departnent of Law
(DOL), explained that "substantially and adversely affected" is
defined in section 33 in the context of general appeals to DNR
It is not defined in section 4. OQherwise it is sonething that
woul d be determ ned by the departnent on alnost a case by case
basi s.

5:46: 06 PM
SENATOR BI SHOP asked if the departnent is trying to make sone
bright lines on what mght be substantially and adversely
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affected or sonme benchmarks, or is this just a judgnent call on
the director's part.

M5. BROM replied that "adversely affected" is defined el sewhere
in the statute, and to that extent there is a clear bright |ine.

O herwi se, it would be developed probably the sane way
"aggrieved" is currently interpreted. Under this bill that would
be  whoever i's "substantially and adversely affected. "

Regul ations could potentially further clarify this.

SENATOR FRENCH asked if it wouldn't be nore likely that a court
woul d eventually clarify this.

M5. BROWN answered yes.

SENATOR FRENCH asked if this is nmeant to overturn or nodify
Glbert v. State where the court said soneone who is aggrieved
has an interest that is adversely affected by the conduct
conpl ai ned of .

M5. BROWMN replied that she couldn't answer that.

5:48: 19 PM

SENATOR FRENCH said the question is going to cone up over and
over again and they need to know the intent in drafting the
bill.

MR. MENEFEE explained that this neasure is trying to increase
the quality of the appellants' appeals to actually give |inkage
to how the decision is adversely affecting them Currently,
regardless of what |awers say when a person says he is
"aggrieved" that neans they are upset; therefore | should be
able to appeal. And that's all they sonetinmes wite in.

He said over the last five years they have averaged 43 appeals a
year, a lot of appeals to work through when you have to go
through basically the sane process you did for the original
decision. The appeals officers that help the comm ssioner in
crafting these estimated that 15-25 percent of them are people
putting in appeals that say "I don't like this" wthout show ng
how they are adversely affected by it. The department is trying
to raise the threshold, so soneone actually has to say how they
are affected, so it can provide sone |inkage between the action
and what they are tal king about.

SENATOR FRENCH said at | east a dozen sections of this bill touch
on this idea and maybe it should have gone to the Judiciary
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Commttee first, but he wanted to know how many of the 43
appeal s woul d have been knocked out of court by this standard.

MR. MENEFEE said he couldn't answer that, because he doesn't
make judicial decisions.

SENATOR M CCICHE said a person eligible to file an appeal for
reconsi deration would have had to participate in the public
comment period by submtting witten coment or presenting ora
testinmony, and folks that find out afterward that they are
affected by a final witten finding are elimnated. So,
essentially this raises the bar so that anyone that could
potentially be affected had better enter the discussion early in
the process as opposed to finding out that they could own
adj acent property or be an organization affected by the outcone.
Is that correct?

5:52: 56 PM

MR. MENEFEE answered that the existing statutes had sone
provi sions about having to participate in the process for
di sposal of interest decisions; it didn't address the other
decisions that didn't fall under that category. Does it change
the threshold on all things? No; but it raises the threshold for
things that did not fall wunder that provision and provides 30
days' notice that here's your chance.

He expl ained that the whole way the departnment crafts its public
notice is just to try to encourage public participation.
Currently, if they |ook at disposal of interest decisions they
have had, if they didn't participate, then they wouldn't be
eligible to appeal. This just continues that into anywhere they
have given the sane type of notice. So, if sonmeone conmes in
after the fact and says they hadn't heard about this, they
woul dn't have the ability to appeal at that point.

5:54:12 PM

MR. MENEFEE continued the analysis explaining that section 5
clarifies if the comm ssioner doesn't act on a reconsideration

which is like an appeal but it's a decision the comm ssioner
made originally, and if he doesn't act on it 30 days after the
i ssuance of a witten finding, it's considered denied.

SENATOR FRENCH asked if this was a change in that as it stands

now the comm ssioner actually has to act. O is it just
restating that?
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MR. MENEFEE responded the part that section 5 on page 7 renoves
the |anguage, "the conm ssioner shall grant or deny an
adm nistrative appeal within 30 days after issuance of a witten
finding". Before "the failure of the comr ssioner to act on a
request for consideration within this period" was a denial and
it was already stated. This is just trying to clarify from what
period; that is, no later than 30 days after issuance of the
final witten decision.

5:55:59 PM
Section 6 is also clean up |anguage. It deals with when people
can go to court.

Sections 7-9 clarify paynments over tinme versus paynent all up
front. Sections 8 and 9 renove references to AS 38.05.065(h)
It also clarifies that the contract, sale or properties sold
under this chapter neans all |and sales versus only ones that
are at public auction or by seal ed bid.

Section 10 allows a one-tine extension (for two years) for
leases in only three instances: the preference right, for
renewal of a Jlease wunder (e) of this section and for
applications to issue the lease on the sanme site but there are
substantial changes. The extra tinme is for the decision or
adj udi cation to be done on whether or not to issue the |ease.

5:58: 36 PM
Section 11 is about highest bidders and replaces "aggrieved"
with "substantially and adversely affected," again.

SENATOR FRENCH said this section seens |ike a good exanple of a
specific area of where you can at |east narrow down who is at
risk and whose rights are being changed, the bidders. He had
greater concerns when it is applied to the public at |arge; and

M. Menefee stated that this bill changes often where
"aggrieved" is wused to the “"substantially and adversely
af fected" standard and asked if that was throughout all the

statutes or just specifically wthin the DNR permtting
provi si ons.

MR. MENEFEE replied that the only provisions they are dealing
with are the ones with DNR they only addressed Titles 46, 44,
and 38.

6: 00: 02 PM
Section 12 clarifies prequalification of bidders.
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Section 13 rewords |language to "substantially and adversely
affected. "

Section 14 deals with |eases for fisheries and changes | anguage
to "substantially and adversely affected.”

SENATOR M CCl CHE asked the purpose of changing the appeal period
from 30 days to 20 days.

MR. MENEFEE answered to nmake it consistent with general appeals
| anguage in AS 44.37.811

6: 02: 09 PM

Sections 15 and 16 both relate to aquatic farm |eases. There
were statenents about renewal in section 15 that were noved to
section 16. It allows a renewal period of up to 10 years for one
tine.

Section 17 deals with | easehold locations in addition to m neral
cl osi ng orders.

Section 18 adds things to clarify prelimnary witten decisions.

Section 19 clarifies sone prelimnary decision work and deals
with mneral and | easehol d | ocation orders.

Section 20 clarifies decision termnology for different state
| ands. The definition is very broad, but it includes various
things. One is shorelands and tidelands; before it said shore
| and and tide | and.

Section 21 expands on line public auctions to | and sal es.

Sections 22-27 is all about exchanges and includes conveyance of
m neral rights, existing rights, what type of values have to be
exchanged and the need to cone through the legislature for
properties over $5 mllion. Section 27 also changes |anguage to
shorel and and ti del and.

6: 06: 44 PM

Section 28 revises the statute for unorgani zed borough platting
actions by exenpting owners that are subdividing with no public
easenment or right-of-way affected fromthe 30-day notice on that
action, because historicallythe public does not seemto care.

Sections 29-33 insert the "substantially and adversely affected"
standard for admnistrative appeals. Section 29 clarifies when
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the requirements of AS 44.37.011 are applicable. Section 32
clarifies that a person has 20 cal endar days after the issuance
date of a final departnment decision in which to file an appea
or request for reconsi derati on. Subsection 33 adds new
subsections to define what it neans to be adversely affected and
outlines additional requirements in the DNR admnistrative
appeal process.

6: 08: 56 PM

SENATOR FRENCH said if a person objects to a decision the
conm ssioner nade, and the conmm ssioner decided he was not
"substantially and adversely affected,” an unnotivated person
woul d go home and be unhappy, but a notivated person would take
their unhappiness to the court house and say | am significantly
and adversely affected. Isn't that a natural outcone under this
policy?

MR. MENEFEE agreed, and explained that a decision nade by the
conmi ssioner that ends up as a reconsideration, but if it's made

by anybody below the comm ssioner, it's an appeal. Either one
requires the comm ssioner to take another |ook at the decision

| f they are substantially and adversely affected, t he
commi ssi oner has several options - remanding, disagreeing with
t he appeal or upholding the appeal - but if anybody comes out of
that and doesn't like the decision, they can take recourse by

going to judicial appeal in Superior Court.

SENATOR FRENCH asked what record the commssioner wll Dbe
operating on to judge whether or not this person has the
requisite interest to nerit his attention on the matter.

MR. MENEFEE answered that when the departnment receives an
appeal, one of the first things they do is gather the entire
adm nistrative record, which has all the docunentation on how
t he deci sion was nmade, how public conment was treated, the whole

thing from start to finish - and that is gone through with a
fine toothed conb - to see if they have fulfilled the statutes
and regulations. If the comm ssioner feels the decision was

correctly made, then he upholds it; it incorrectly, he has those
ot her opti ons.

SENATOR FRENCH used the Chuitna M ne for an exanple, and said he
filed a coment during the permtting process that said he
didn't like the Chuitna Mne. That is what is on record and the
comm ssioner decides to permt the mne. He is unhappy and says
he is substantially and adversely affected and wants an appeal

How woul d the comm ssioner decide based on the record, which is
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his coment that he didn't like the Chuitna Mne, that he has
enough of an interest to qualify for his attention?

MR. MENEFEE said someone may have conmented fairly |oosely about
their concerns about the project, but they participated in the
public process and that neets the first threshold. Second, he
would have to include a statenent that explains how he was
substantially and adversely affected by the decision. It nust
specifically describe the substantial and adverse affect on the
person as a direct result of the decision and explain how the
decision caused it (page 19, lines 5-8). It's incunbent upon the
appellant to give the reasons and then the decision is nmade
based on that.

6:14: 45 PM

He went to section 34 and said it noves the threshold from the
original statute that says water may not be renoved from one
hydrol ogic unit to another w thout being returned or having a
permt to a "significant anmount of water" that 1is already
defined in regulation.

Sections 35-37 clarify |anguage; it doesn't change the intent or
the original statute.

Sections 38 and 39 continue the issue of substantially and
adversely affected and section 39 has a further definition, but
it is specific to water (AS 46.15). Previous definitions were
t he broad appeal s.

6:16: 20 PM
SENATOR M CCl CHE asked why "significantly and® was not included
in sections 33(f) and 39(e).

MR. MENEFEE explained that the statenment before was "aggrieved”
and that term does clarify that the person nust be directly
affected by the decision by a physical or financial detrinent.
It nmay have been an omi ssion. He asked Ms. Brown to comment if
she coul d.

6:17: 22 PM
MS. BROWMWN said she didn't have a further comment.

MR. MENEFEE said the biggest change to sections 40 and 41 was
renoving "or a person"” for water reservations, but it won't
affect people who are applying for water rights. The other
aspect (section 40) is to try to bring the issue through an
agency that has the responsibility to manage the resource the
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wat er reservation is supposed to be affecting. In section 41 it
currently says "the comm ssioner shall review each reservation
every 10 years" and that can be quite onerous if you have to go
through all the stats and information and do nore studies on it
every 10 years. They are now saying "my".

SENATOR M CClI CHE asked theoretically if an NGO conpleted their
own reservation study and was able to get a nunicipality or an
agency to support their findings, then they could cone back to
reserve sufficient water if they felt it wasn't adequate.

MR. MENEFEE replied that, yes, they can work with that agency or
muni ci pality, but the municipality or the agency would have to
submt the application; it wouldn't be the NGO

6: 20: 18 PM
SENATOR FRENCH said section 40 had been in place since at |east
1986, and naybe as early as 1980, and asked what pronpted this
change now.

MR. MENEFEE answered because a mning interest came in that
wanted to reserve enough water for mxing zones. It appears that
the departnment has been able to deal with all of the mning
i ssues through tenporary water wuse authorizations and water
rights working through the Departnent of Envi r onnent al
Conservation (DEC). They had never had a filing from a mning
conpany on a water reservation

SENATOR FRENCH asked if this wll affect pending applications
and if so, how many. Is it a sinple process and does it cost
much?

MR. MENEFEE answered that water reservations is a conplex
process; there is a mninmum of three years of water data
collection and evidence to show how the |evel of water affects
whatever you are trying to address; it <could include fish
sanpling and flows throughout the years and has a $1,500
application fee. About 35 out of the 148 applications they have
for water reservations would be affected by this. Mst of them
are groups and there is one individual. Those applications could
be picked up by the Alaska Departnent of Fish and Gane (ADF&G
for habitat, by the Coast Guard if it's for navigability or by
the Division of Parks and Recreation if it was for a recreation
purpose, but that isn't mandated. The effect of the statute is
that it precludes them from issuing a reservation to those
peopl e.
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SENATOR FRENCH remarked just suppose he has collected three
years of data, paid his $1,500 and waited very patiently for
this and he was just tossed out.

SENATOR FAI RCLOUGH asked how many other states allow a person to
make this type of request to an agency.

MR. MENEFEE replied none.

6:24: 42 PM

He continued that section 42 clarifies that the conm ssioner may
i ssue one or nore new tenporary use water authorizations for the
same project. For instance, a 15-year project would require
t hree di fferent wat er use aut hori zations and each
reaut hori zation would require the sane procedure of figuring out
if it affects anything, has other conflicts or habitat concerns.
Staff is aware of issuing a tenporary water use authorization at
least five tinmes for the sane water body on the North Slope

t hey have issued four tines in a row on the sane water body for
t he Departnent of Transportation and Public Facilities (DOTPF).

He said DOIPF is expecting 50 applications and there are five
wat er sources on each application, but every five years, you
have to l ook fromscratch if it's the right thing to do.

SENATOR FRENCH asked if public notice is required before issuing
a tenporary water use authorization.

6: 26: 39 PM
MR. MENEFEE answer ed no; they do an agency review.

SENATOR FRENCH asked at what point a different designation is
needed for what is called a tenporary water use authorization
but is issued five different tines for five years.

MR. MENEFEE answered that they have reviewed this extensively
with staff and the Departnent of Law (DOL) and there is no tine
that you actually have to change the designation. If sonmeone
does cone in and applies for a water right for the sane use, if
that use is perfected, that water right is given and it's not
taken back, but they also don't <continually mnake further
decisions on the habitat. It's just one tine. Changes could
occur during 15 years and adjustnents mght have to be nade to
the anmount of water they take because maybe there is |less water
avai |l abl e, because of changing conditions between the years. You
can't do that with a water right.
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CHAI R G ESSEL noted that he had al ready tal ked about section 43.

6: 28: 00 PM

MR. MENEFEE continued on to section 44, which is transition
| anguage saying the DNR shall return any applications and fees
pending upon the water reservation. So, they wll get their
noney back. It says the comm ssioner may refer the application
no |onger authorized to an independent evaluation consideration
by that agency.

Section 45 allows the departnment to adopt regul ations and has an
i medi ate effective date in section 47. Section 46 instructs the
Revisor to change the title and section 48 establishes the
bill's effective date.

SENATOR M CCI CHE asked how many water reservation applications
m ght be pendi ng now.

MR. MENEFEE answered 148; the majority of those were filed in
the last few years, nore in the last 10 years. But that can be
expected as the state grows and nore things are going on.

SENATOR M CCI CHE asked what portion of those applications is
submtted by a person as opposed to an agency or nunicipality.

MR. MENEFEE said he just got a correction and there are 438
applications and 37 of those are by individuals.

SENATOR M CCI CHE asked if persons that hold water reservations
now lose it or do they get to maintain it if they successfully
received it in the past.

6: 31: 28 PM
MR. MENEFEE replied that they had never issued one to a person
(they have only been issued to agencies), but nobody wll ever

| ose one that has been perfected.

CHAIR G ESSEL, finding no further questions, thanked M. Menefee
for the review and said she would hold SB 26 and take public
comment at a | ater date.

6: 32: 08 PM

Finding no further business to cone before the committee, Chair
G essel adjourned the Senate Resources Conmittee neeting at 6:32
p. m
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