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COW TTEE CALENDAR

CS FOR HOUSE BILL NO. 47(JUD)

"An Act requiring a party seeking a restraining order,
prelimnary injunction, or order vacating or staying the
operation of certain permts affecting an industrial operation
to give security in the amobunt the court considers proper for
costs incurred and damages suffered if the industrial operation
is wongfully enjoined or restrained.”

- HEARD AND HELD

CS FOR HOUSE BI LL NO. 218(JUD)

"An Act relating to the aggravating factor at felony sentencing
of multiple prior m sdenmeanors when a prior m sdeneanor involves
an assault on a correctional enpl oyee; providing that
deportation is not a proper factor for referral of a case to a
t hree-judge panel for sentencing for a felony; and providing for
an effective date.™

- MOVED SCS CSHB 218(JUD) OUT OF COW TTEE

SENATE BI LL NO 201
"An Act relating to the crine of trespass.”

- MOVED CSSB 201(JUD) OUT OF COWM TTEE
PREVI OUS COMM TTEE ACTI ON

BILL: HB 47
SHORT TI TLE: 1 NJUNCTI ON SECURI TY: | NDUSTRI AL OPERATI ON
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SPONSCR(s) : REPRESENTATI VE(s) FEI GE, CHENAULT

01/ 16/ 13 (H PREFI LE RELEASED 1/11/ 13

01/ 16/ 13 (H) READ THE FIRST TIME - REFERRALS
01/ 16/ 13 (H) JUD

01/ 30/ 13 (H) JUD AT 1: 00 PM CAPI TOL 120

01/ 30/ 13 (H) Heard & Hel d

01/ 30/ 13 (H) M NUTE( JUD)

02/ 10/ 14 (H) JUD AT 1: 00 PM CAPI TOL 120

02/ 10/ 14 (H) Heard & Hel d

02/ 10/ 14 (H) M NUTE( JUD)

02/ 14/ 14 (H) JUD AT 1:00 PM CAPI TOL 120

02/ 14/ 14 (H) -~ MEETI NG CANCELED - -

02/ 19/ 14 (H) JUD AT 1: 00 PM CAPI TOL 120

02/ 19/ 14 (H) Moved CSHB 47(JUD) Qut of Committee
02/ 19/ 14 (H) M NUTE( JUD)

02/ 21/ 14 (H JUD RPT CS(JUD) NT 4DP 2NR

02/ 21/ 14 (H) DP: M LLETT, LEDOUX, LYNN, KELLER
02/ 21/ 14 (H NR. FOSTER, GRUENBERG

03/ 12/ 14 (H TRANSM TTED TO (S)

03/ 12/ 14 (H) VERSI ON:  CSHB 47( JUD)

03/ 14/ 14 (S) READ THE FI RST TIME - REFERRALS
03/ 14/ 14 (S) JUD

03/ 24/ 14 (S) JUD AT 1:30 PM BELTZ 105 (TSBI dg)
03/ 24/ 14 (S) Heard & Hel d

03/ 24/ 14 (S) M NUTE( JUD)

03/ 28/ 14 (S) JUD AT 1:30 PM BELTZ 105 (TSBI dg)
BILL: HB 218

SHORT TI TLE: SENTENCI NG AGGRAVATOR/ DEPORTATI ON STATUS
SPONSOR(s): REPRESENTATI VE(s) CHENAULT, M LLETT, HERRON, LYNN

01/ 21/ 14 (H PREFI LE RELEASED 1/ 10/ 14

01/ 21/ 14 (H READ THE FI RST TIME - REFERRALS
01/ 21/ 14 (H JUD

02/ 12/ 14 (H JUD AT 1: 00 PM CAPI TOL 120

02/ 12/ 14 (H Heard & Hel d

02/ 12/ 14 (H M NUTE( JUD)

02/ 21/ 14 (H JUD AT 1: 00 PM CAPI TOL 120

02/ 21/ 14 (H Heard & Hel d

02/ 21/ 14 (H M NUTE( JUD)

02/ 24/ 14 (H JUD AT 1: 00 PM CAPI TOL 120

02/ 24/ 14 (H Moved CSHB 218(JUD) Qut of Conmittee
02/ 24/ 14 (H M NUTE( JUD)

02/ 26/ 14 (H) JUD RPT CS(JUD) NT 4DP 1NR 2AM
02/ 26/ 14 (H DP: MLLETT, LYNN, PRU TT, KELLER
02/ 26/ 14 (H NR. FOSTER
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02/ 26/ 14 (H AM LEDOUX, GRUENBERG

03/ 14/ 14 (H TRANSM TTED TO (S)

03/ 14/ 14 (H VERSI ON:  CSHB 218( JUD)

03/ 14/ 14 (S) READ THE FI RST TIME - REFERRALS
03/ 14/ 14 (S) JUD

03/ 24/ 14 (S) JUD AT 1:30 PM BELTZ 105 (TSBI dg)
03/ 24/ 14 (S) Heard & Hel d

03/ 24/ 14 (S) M NUTE( JUD)

03/ 28/ 14 (S) JUD AT 1:30 PM BELTZ 105 (TSBI dg)

BILL: SB 201
SHORT TI TLE. CRI M NAL TRESPASS ON PRI VATE PROPERTY
SPONSOR(s): SENATOR(s) STEDVAN

02/ 24/ 14 (S) READ THE FI RST TIME - REFERRALS
02/ 24/ 14 (S) JUD

03/ 17/ 14 (S) JUD AT 1:30 PM BELTZ 105 (TSBI dg)
03/ 17/ 14 (S) Heard & Hel d

03/ 17/ 14 (S) M NUTE( JUD)

03/ 28/ 14 (S) JUD AT 1:30 PM BELTZ 105 (TSBI dg)

W TNESS REG STER

LI NDA HAY, Staff

Representative Eric Feige

Al aska State Legislature

Juneau, Al aska

PCSI TI ON STATEMENT: Provided information related to HB 47 on
behal f of the sponsor.

RUTH HAM LTON HEESE, Assistant Attorney Ceneral

Cvil Division

Envi ronnental Section

Departnent of Law

Juneau, Al aska

POSI TI ON STATEMENT: Answered questions related to HB 47.

JOHN HUTCHI NS, Assi stant Attorney General

Cvil Division

Ol, Gas & Mning Section

Depart nent of Law

Juneau, Al aska

PCSI TI ON STATEMENT: Answered questions related to HB 47.

JAMES SULLI VAN
Sout heast Al aska Conservation Council (SEACC)
Juneau, Al aska
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PCOSI TI ON STATEMENT: Testified in opposition to HB 47.

Rl CK ROGERS, Executive Director

Resource Devel opnent Council (RDC)

Anchor age, Al aska

PCOSI TI ON STATEMENT: Testified in support of HB 47.

TOM WRI GHT, Staff

Representative M ke Chenaul t

Al aska State Legislature

Juneau, Al aska

PCSI TI ON STATEMENT: Expl ained the U. 3 amendnent to HB 218.

ANNE CARPENETI, Assistant Attorney General

Crimnal D vision

Legal Services Section

Depart ment of Law (DQL)

Juneau, Al aska

POSI TI ON STATEMENT: Commented on the U. 3 anendnent to HB 218.

QUI NLAN STEI NER, Public Def ender

Publ i ¢ Def ender Agency

Depart ment of Adm nistration (DOA)

PCSI TI ON STATEMENT: Conmented on the U.3 anendnent to HB 218.

DARW N PETERSQN, St aff

Senator Bert Stedman

Al aska State Legislature

Juneau, Al aska

POSI TI ON  STATEMENT: Explained the difference between the
original version of SB 201 and Version U.

ACTI ON NARRATI VE

2:03: 14 PM

CHAIR JOHAN COGH LL called the Senate Judiciary Standing
Commttee neeting to order at 2:03 p.m Present at the call to
order were Senators Welechowski, MQ@ire, dson, and Chair
Coghi I I .

HB 47-1 NJUNCTI ON SECURI TY: | NDUSTRI AL OPERATI ON

2:03: 50 PM

CHAIR COGHI LL announced the consideration of HB 47. "An Act
requiring a party seeking a restraining order, prelimnary
injunction, or order vacating or staying the operation of
certain permts affecting an industrial operation to give
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security in the anount the court considers proper for costs
incurred and damages suffered if the industrial operation is
wrongfully enjoined or restrained.” [CSHB 47(JUD) was before the
cormmittee.] Noting that this was the second hearing, he asked
Ms. Hay if she had any information to add.

2:04:21 PM

LINDA HAY, Staff, Representative Eric Feige, Al aska State
Legi sl ature, Juneau, Al aska, said Ruth Ham|ton Heese is online
to address the question that Senator Wel echowski had about the
DEC provisions. She added that the sponsor worked closely with
the adm nistration during the Interimto address the concerns on
permts that the state has received from the federal governnent
t hrough primacy. She noted that Ed Fogels with the Departnent of
Nat ural Resources (DNR) was available to answer questions about
primacy regarding surface coal and Nancy Meade was available to
address suggestions fromthe Court System

SENATOR W ELECHOWBKI asked the Departnment of Law why clean air
and cl ean water was exenpt.

RUTH HAM LTON HEESE, Assistant Attorney GCeneral, Cvil Division,
Envi r onnment al Secti on, Department  of Law Juneau, Al aska,
expl ained that the state agencies were concerned that EPA or the
Departnment of Interior mght view the injunction provision as
chilling third party access to the court and w thdraw approva
of the program [Tel econference termnated due to indiscernible
audi o. ]

2:07:54 PM

JOHN HUTCHI NS, Assistant Attorney Ceneral, Cvil Dwvision, G,
Gas & Mning Section, Departnent of Law, Juneau, Al aska, offered
to answer questions.

SENATOR W ELECHOWBKI referenced page 1, line 9, and asked how he
envisions the courts wll determne what constitutes proper
security.

MR. HUTCHINS offered his expectation that it would work in much
the same way as securing a bond for a prelimnary injunction.
The court makes a determ nation about the anmount of security
based on testinony during the hearing.

SENATOR W ELECHOWSKI asked how nuch it mght cost a mddle class

homeowner who is trying to enjoin a nultimllion dollar mne on
t he adj acent property.
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MR. HUTCHINS said he didn't believe the |anguage would change
the amount that is required under existing Rule 65, but it does
have the effect of asking courts to |ook at broader policy
considerations and the inpact of the injunction on people
general ly.

SENATOR W ELECHOWSKI asked, under the current Court Rule 65, if
there was a security requirement for an order vacating or
staying the operation of certain permts.

MR. HUTCHI NS replied Court Rule 65 only addresses injunctions.
SENATOR W ELECHOWEKI asked if this was a new provision
MR. HUTCHI NS answered yes.

SENATOR W ELECHOASKI asked if there was an exenption for an
average honmeowner who could not afford to challenge a |arge
i ndustrial corporation if the honeowner thought a permt was
wrongful ly issued.

MR. HUTCHI NS said no, but if the honmeowner can show irreparable
injury the court has discretion wunder Court Rule 65 and
di scretion under this statute to set a bond that is fair.

SENATOR W ELECHOWBKI pointed out that the |anguage on page 1,
lines 12-14 appears to remove nmuch of the discretion that the
court currently has under Court Rule 65.

MR. HUTCHI NS responded that the purpose of Court Rule 65 is to
try to reach a fair allocation of <costs, and it too has
mandat ory | anguage. He opined that what the wages and benefits
| anguage adds is a look at both the costs sustained by the
industrial operation and the potential inpact on workers and
contractors who nay or nmay not be parties to the litigation.

CHAI R COGHI LL opened public testinony.

2:17:18 PM

JAMES SULLI VAN, Sout heast Al aska Conservation Council (SEACC),
stated that SEACC opposes HB 47 in the belief that Al askans
should always have the right to petition the court if they
believe that the governnment has not done its job properly or if
a corporation isn't followng the ternms of its permt. He
mai ntai ned that HB 47 created double standards within the |ega
system by exenpting permts under the Clean Water Act, the C ean
Air Act, and surface coal mning. This was done because the
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state was concerned that it would lose its ability to adm nister
permts under those federal progranms. This patchwork approach
i nposes bonding requirenents for sonme permts but not for
others. He further highlighted that this |law protects the state
and nunicipalities from having to bond, but not private citizens
and tribal groups, or Al askan organi zati ons.

MR.  SULLI VAN explained that when an Alaska court makes a
decision on a tenporary restraining order or a prelimnary
injunction, the plaintiff nust show balance of hardships or
irreparable harm Because this standard is already very high the
bill doesn't solve any problens, but it would send a clear
nmessage to Alaskans that this l|egislature believes that the
value of Al askans' rights is commensurate to the value of their
checkbook. That would be an unfortunate mnmessage to send, which
i s why SEACC opposes HB 47, he concl uded.

SENATOR COLSON conmmented that in the recent past Al aska
environmental issues have becone an international football. Some
groups that don't have Alaska's best interest at heart are
joining litigation and taking advantage of people in the rural
areas and trying to inhibit activities |ike reindeer herding and
hunting. He questioned how to create a reasonable bal ance
between the varied interests because Ilitigation is very
expensi ve.

MR. SULLI VAN agreed that litigation can be very costly, but it
is SEACC s belief that no one should be financially intimdated
from accessing the court. Every Al askan should have the ability
to go to court and say their rights are being violated w thout
having a financial backer.

SENATOR W ELECHOWBKI argued that the law as it exists already
protects Al askans. To get a restraining order right now the
plaintiff has to prove irreparable harm and post a bond. If the
plaintiff |oses they'll have to pay attorney's fees under Court
Rule 82. He opined that the law is already weighted in favor of
industry and HB 47 tips it further by increasing the bond
requi renent. The average Al askan won't be able to afford to go
to court to get the relief that they are constitutionally
entitled to seek, he said.

2:23: 38 PM

RI CK ROGERS, Executive Director, Resource Developnment Counci
(RDC), Anchorage, Al aska, stated that RDC supports a rigorous
sci ence- based permtting system that al | ows responsi bl e
devel opment of Alaska's resources. RDC also supports public
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i nput through the public process, but too often opponents of
projects file litigation after the process is conplete and it
delays or stops the permtted developnent. If the litigation
ultimately is found to have no nerit, it is the Al aska workers
who suffer the nost from |ost wages and opportunities. HB 47
hel ps rectify this by requiring parties seeking a restraining
order to post a bond to cover |ost wages or benefits if the
[project] is found to be wongfully enjoined.

RDC does not believe that the bill prevents appeals or
l[itigation of state permts or that it restricts the rights of
public interest litigants. It does force public interest

litigants to recognize that there is a financial risk of their
actions and it does provide security for Al aska workers. For
t hese reasons, RDC supports HB 47.

CHAIR COGHI LL asked Ms. Hay if she would like to speak to the
issue of the public interest litigant and small property owners.

MS. HAY responded that Court Rule 65(c) already says that a bond
is required and the anmpunt is at the discretion of the court.
Legi sl ative Legal essentially said the courts already have the
ability to take wages into account and HB 47 sinply highlights
that as one relevant economc factor the court should consider
Wth regard to the honmeowner who has a mne next door, that
person woul d have had anple opportunity to talk about it during
the permtting process. And if a permt isn't being followed,
that should be addressed by the departnent that 1issued the
permt, not the court.

SENATOR OLSON said he assunes that the bill is in response to
the suit filed by Bella Hammond and Vic Fischer to stop the
Pebble Mne, and he wonders how soneone from Shishmaref or
Noatak could afford to challenge a major project next door now
that there is no longer an ability to do so under the Coasta

Zone Managenent Plan. This appears to be another inpedinent to
the people in rural areas, he said.

M5. HAY responded that HB 47 affects industrial operations that
occur on state land going forward. It was not crafted for Pebble
M ne, but it is one of those operations.

2:30: 50 PM
CHAI R COGH LL announced he would hold HB 47 in comrittee for
further consideration.

HB 218- SENTENCI NG AGGRAVATOR/ DEPORTATI ON STATUS
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2:31:10 PM

CHAI R COGHI LL announced the consideration of HB 218. "An Act
relating to the aggravating factor at felony sentencing of
mul tiple prior msdeneanors when a prior msdeneanor involves an
assault on a correctional enployee; providing that deportation
is not a proper factor for referral of a case to a three-judge
panel for sentencing for a felony; and providing for an
effective date.” He noted this was the second hearing and there
was an anmendnent for the committee to consider.

2:31: 39 PM

SENATOR MCGQUIRE noved to adopt Anendnent 1, |abeled 28-
LS0941\ U. 3.

CHAI R COCGHI LL obj ected for an expl anati on.

AMENDMVENT 1

OFFERED | N THE SENATE
TO  CSHB 218(JUD)

Page 6, line 18:

Delete "or that collateral consequences nmay or
wil | result if the defendant 1is «classified as
deport abl e”

Page 6, |line 26:

Delete "or that collateral consequences nmay or
wil | result if the defendant 1is «classified as
deport abl e”

2:31:46 PM

TOM WRI GHT, Staff, Representative Mke Chenault, Alaska State
Legi sl ature, Juneau, Alaska, explained that Public Defender
Quinlan Steiner brought the amendnment forward after the first
heari ng and then worked with the Department of Law on conprom se
| anguage. The essence is that deportation wll not be a
consideration in requesting a three-judge panel, whereas unduly
harsh collateral consequences my be taken into consideration
for requesting a three-judge panel.

2:33: 04 PM

ANNE CARPENETI, Assistant Attorney General, Crimnal D vision,
Legal Services Section, Departnent of Law (DOL), Juneau, Al aska
affirmed that DOL discussed this with the Public Defender Agency
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and arrived at a fair conprom se. She sunmarized that the fact
of being deportable is not sonething that can go to a three-
judge panel for sentencing, but if the defendant can establish
unduly harsh collateral consequences and the sentencing judge
finds that those clains are proved by clear and convincing
evidence, that could be considered as a basis for going to a
t hree-j udge panel.

2:34.03 PM

QUI NLAN  STEI NER, Public Defender, Public Defender Agency,
Departnment of Administration (DOA), said the intent of the
anendnent is to preserve a defendant's ability to plead unduly
harsh collateral consequences that may flow from an eventual
deportation, but the defendant would not be able to plead the
fact that he/she would be deported as grounds for obtaining a
t hree-j udge panel.

SENATOR W ELECHOWSKI  asked for exanples where keeping the
provision would result in one decision and renoving it would
result in a different decision.

M5. CARPENETI said a person whose sentence range is high enough
to be considered deportable by inmgration authorities would not
be able to argue that fact to qualify for a three-judge panel
Wereas if the person was Syrian, for exanple, and could
establish by clear and convincing evidence that the effect of
bei ng deported to Syria would result in unduly harsh collatera
consequences, that could be argued to qualify for a three-judge
panel .

MR. STEINER added that if a person was trying to plead the fact
that they'd be deported and nothing nore, they wouldn't be
entitled to argue that to obtain a three-judge panel. But if the
person could plead sone further consequence of the deportation
such as it would result in death, then the person could argue
that that qualifies for a three-judge panel.

SENATOR MCGUI RE stated support for the anmendnent because it
accommodates people seeking political asylum who mght face
nmurder if they're deported.

CHAI R COGHI LL renoved his objection and Anendnent 1 was adopt ed.
Fi nding no further questions or cormments, he solicited a notion.

2:37: 53 PM
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SENATOR MCGUI RE noved to report CS for HB 218, as anended, from
commttee with individual recommendations and attached fi scal
not e(s).

CHAIR COGH LL announced that wthout objection, SCS CSHB
218(JUD) passes fromthe Senate Judiciary Standing Conmmttee.

2:38:15 PM
At Ease
SB 201- CRI M NAL TRESPASS ON PRI VATE PROPERTY
2:39:51 PM
CHAIR COGHI LL reconvened the neeting and announced the
consideration of SB 201. "An Act relating to the crine of

trespass.” He noted this was the second hearing and there was a
new comm ttee substitute (CS)

2:40: 08 PM
SENATOR MCGUI RE noved to adopt the work draft CS for SB 201,
| abel ed 28-LS1470\ U, for discussion purposes.

CHAI R COCGHI LL obj ected for discussion purposes.

2:40: 37 PM

DARWN PETERSON, Staff, Senator Bert Stedman, Alaska State
Legi sl ature Juneau, Al aska, explained that the original version
of SB 201 deleted AS 11.46.350(b) and (c), which would
essentially elimnate the need to post a "no trespassing” sign
in order to keep people off your private property. The conmmttee
substitute (CS) now deletes just AS 11.46.350(c), which is the
description of what the "no trespassing” sign should |ook |ike
and specifies where the sign has to be placed on the property.
Under the CS, a private |andower would have to post a "no
trespassing" sign on his/her property but there wouldn't be a
requirenent that it's posted at every possible entry point to
t he property.

CHAI R COGHI LL said he brought the CS forward because the current
statute inposes huge liability on the property owner because the
posting requirenents are so technical and exacting. The sinple
requirenents to personally comunicate or post are reasonable,
he sai d.

SENATOR W ELECHOWBKI asked how the courts have defi ned

"reasonably conspicuous nmanner" and what that requires for
trespass signs.
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MR. PETERSON offered to follow up with the definition

CHAI R COGHI LL said he would nmake sure the answer was distributed
to all the comm ttee nenbers.

2:44: 11 PM
SENATOR STEDVAN, Alaska State Legislature, Juneau, Al aska,
sponsor of SB 201, sunmmarized that the intent of the bill is to

have the private property owner post a "no trespassing"” sign,
but not require one to be posted on every access point. He
stated support for the CS saying that it makes a better bill.

CHAI R COGHI LL renoved his objection.
SENATOR W ELECHOWEKI asked what the penalty is for trespassing.
MR. PETERSON replied it's a class B m sdeneanor.

CHAIR COGH LL asked what Ilevel of proof is needed for a
m sdemreanor .

SENATOR W ELECHOWSKI answered it's beyond a reasonabl e doubt. He
then asked if the Castle Doctrine extends to property or just a
person's house.

MR. PETERSON said he didn't know.

2:47: 48 PM
CHAI R COGHI LL found no further questions or objection and stated
that Version U was adopted. He solicited a notion.

2:47:56 PM

SENATOR MCQUI RE noved to report CS for SB 201, Version U, from
conmmttee with individual reconmmendations and attached fiscal
not e(s).

CHAI R COGHI LL announced that w thout objection, CSSB 201(JUD)
passes fromthe Senate Judiciary Standing Commttee.

2:48: 48 PM

There being no further business to conme before the commttee
Chair Coghill adjourned the Senate Judiciary Standing Conmmittee
neeting at 2:48 p. m

SENATE JUD COW TTEE -12- March 28, 2014



