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Al aska State Legislature
Juneau, Al aska
PCSI TI ON STATEMENT: Presented proposed Anendnent 2 to SB 64.

ACTI ON NARRATI VE

1:37: 54 PM

CHAIR JOHAN COGH LL called the Senate Judiciary Standing
Commttee neeting to order at 1:37 p.m Present at the call to
order were Senators Dyson, MQ@ire, Welechowski, and Chair
Coghi Il . Senator O son arrived soon thereafter.

SB_ 64- OVNI BUS CRI ME/ CORRECTI ONS BI LL

CHAI R COGHI LL announced the consideration of SB 64. He asked
Senator Dyson to summarize the idea of Anmendnment 1, 28-
LS0116\ G 11, which the commttee was considering at the end of
t he previous hearing.

1:39: 30 PM

SENATOR DYSON explained that <certain very serious crimnes
commtted by juveniles are automatically waived to adult court
before the trial. Twenty-four states have amended their laws to
allow a judicial review so the judge can nake a decision about
whet her or not the extenuating circunstances nmake the juvenile a
candidate for rehabilitation in the juvenile system He noted
his intention to offer an anendnent to the amendnent to exclude
uncl assified felonies from the group of crinmes that could be
subj ect to judicial review

CHAIR COGHI LL stated that he was reluctant to include this
matter in the bill, but wanted it thoroughly vetted. He asked
Ms. Carpeneti to provide the Departnent of Law s perspecti ve.

1:42: 24 PM

ANNE CARPENETI, Assistant Attorney Ceneral, Crimnal Division,
Legal Services Section, Departnent of Law, Juneau, Al aska,
expressed appreciation for the cooperative work on the bill and
of fered her opinion that in its current formthe bill is in good
shape. However, the adm nistration is unable to support proposed
Amendnent 1, which would essentially elimnate the auto waiver
for 16 and 17-year-olds who conmt very serious crinmnes.

She said there are two significant interests at work: the
interest of doing society's best to rehabilitate a mnor, and
the interest of public safety. While nobody wants to give up on
a mnor, sone 16 and 17-year-olds commit extrenely serious
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crines and the auto waiver statutes were designed to address
t hem

1:44: 44 PM
SENATOR OLSON j oi ned the conmitt ee.

M5. CARPENETI cautioned the commttee not to repeal the auto
wai ver statutes this way because it |eaves open questions going
forward. For exanple, a question has been raised about who does
the risk assessnments that are described in the anendnent, and
the Division of Juvenile Justice has said it doesn't have the
authority to do these for juveniles who have been waived into
the adult system There are also questions about where mnors go
to be assessed, and what will happen to them while the issue is
litigated.

She also pointed out that the current drafting of the anmendnent
woul d be easier to waive to adult court a person under age 16
who has been charged with nurder than it would be to waive
sonebody who is 16 or 17. This is an evidentiary issue; for
m nors under age 16 who have commtted unclassified felonies or
a felony against a person, there is a rebuttable presunption
that they are not anenable to treatnment in the juvenile system
The anmendnment doesn't address that rebuttable presunption for 16
or 17-year-ol ds.

CHAIR COGHI LL said the idea was that the juvenile would show
that by a preponderance of the evidence he/she could be
rehabilitated. He asked for help understanding how this is
different.

M5. CARPENETI explained that under current |law the state has the
burden to prove that a child in not anenable to treatnent.
However, for a child under 16 years of age who is charged wth
an unclassified or class A felony, there is a rebuttable
presunption that the child is not anenable to rehabilitation.
The proposed anendnent does not address that rebuttable
presunption, she said.

SENATOR DYSON countered that it doesn't do away with it so it
stays in its present form

M5. CARPENETI responded that the anendnent doesn't address it at
all for 16 and 17 year olds, which would nmake it harder to prove
that the juvenile is not anenable to treatnent. It's an
evidentiary consideration that should be addressed and is an
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exanple of one of the many things that need to be considered
bef ore changing a procedure like this, she said.

She highlighted that Title 27 already has a procedure called
dual sentencing that in sone cases allows the court to inpose
both a juvenile sentence and an adult sentence. The person can
be addressed in the juvenile system and dependi ng on how he/she
does, the adult portion of the sentence may or nmay not be
i nposed. This isn't used very often, but it gives a chance to
people for whom there is hope for rehabilitation by age 19 or
20. If it doesn't happen by then, the adult sentence is inposed.

M5. CARPENETI said there are things that could be done to nake
the statutes nore responsive, but there are too many public
safety concerns to elimnate the auto waiver at this point.

1:51: 34 PM
CHAI R COGHI LL asked, wunder this anmendnment, what crinmes would be
charged as a class A felony.

M5. CARPENETI expl ai ned that the anmendnent gives the possibility
of a waiver decision on all <cases that are auto waived.
Uncl assified felonies include nurder, certain cases of sex
trafficking, nmurder in the first and second degree, sexual
assaul t, rape, and sexual abuse of a mnor in the first degree.
Class A felonies against a person would include attenpted rape,
attenpted sexual abuse of a mnor, manslaughter, and robbery in
the first degree.

The current auto waiver also applies to arson, a class B felony
agai nst a person where the person used a deadly weapon and had
been previously adjudicated delinquent for a simlar offense,
and two nost serious weapons of fenses.

1:53:18 PM

SENATOR MCGQUIRE asked if Title 27 is working wth dua
sentencing and if there is sonething that's happening that
| awmakers aren't addressing.

M5. CARPENETI said her point is that dual sentencing may be the
answer in sonme mansl aughter cases. There is sonme discretion with
pl ea agreenents and new evidence where an auto waived case can
be brought back to juvenile court, but it doesn't happen very
of t en.

SENATOR MCGUI RE sunmarized that there is some discretion in
sentencing for the judge to say this is an act of mansl aughter
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versus an intentional homcide and that person would then be
incarcerated at a juvenile facility.

M5. CARPENETI confirmed that if a person is charged with nurder
and convicted of a non-waivable offense, there is a procedure in
statute where the juvenile can ask the court to be noved back
into the juvenile system

1:56:49 PM

SENATOR DYSON asked her to comment on the attorney general's
statenment about no nore plea bargaining on sone classes of
fel onies.

IVS. CARPENETI clarified that the policy is no sentence
bargai ning for serious offenses, but this doesn't apply if new
evidence shows the state can't prove what was originally
char ged.

SENATOR DYSON asked if she's saying that now there will be no
sent enci ng bargains for felonies.

M5. CARPENETI offered to provide the witten policy because it's
just certain fel onies.

1:58: 04 PM

SENATOR W EL ECHOWEKI asked i f it woul d change t he
adm nistration's view if unclassified felonies were renpved, as
Senat or Dyson nenti oned.

M5. CARPENETI replied that would be better, but it's preferable
to | ook at the whole picture.

SENATOR W ELECHOWSKI asked if a child who breaks w ndows and is
charged with a felony could be auto waived into the adult
system

M5. CARPENETI replied there is a discretionary waiver statute
but it probably would never be applied to a property crine.

SENATOR W ELECHOMSKI asked for a list of the class A felonies
t hat woul d apply.

M5. CARPENETI paged through the statutes and named the class A
felonies that are crinmes against a person: mansl aughter, assault
in the first degree, manslaughter of an unborn child, certain
ki dnapping crinmes, attenpted rape, attenpted sexual abuse of a
m nor, and robbery in the first degree.
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SENATOR WELECHOANSKI said he agrees in concept wth the
amendnent but worries about where to draw the line. He asked to
hear the history of the auto waiver statute.

CHAI R COGHI LL wel coned Ral ph Sanuel s.

2:04: 44 PM
At ease.

2:05:12 PM

RALPH SAMUELS, representing hinself, Anchorage, Al aska, shared
the tragic story of his brother's nmurder. Under the waiver
procedure at that tine it took six years to determ ne whether or
not a nmale who had confessed on video to the execution-style
murder was a juvenile. He said Armendment 1 essentially returns
the law to that state

He explained the history of the auto waiver statute. In 1993

former Senator Hal ford introduced Senate Bill 54 to address the
circunstance of a series of murders and violent offenses that
were conmmtted by young juveniles. It stirred up a lot of

controversy, but it really only affects a very narrow scope of
of fenders. The law applies to situations where sonebody is hurt
badly or killed by a juvenile.

MR. SAMJELS said the bill received very broad bipartisan support
over the two years it took to pass. The debate points then were
simlar to those nentioned now about the probability of
reformation, brain developnent on teens, and public safety.
McLaughlin Youth Center testified in support of the bill because
they wanted to get rid of the young violent offenders in the
facility who were staying so long that they becane role nodels
for the juveniles who had been adjudicated delinquent for
of fenses like selling weed or shop lifting.

He cautioned that it is OPA and the public defender's duty to
zeal ously defend all their clients. If the option is available
they'Il petition to reverse waive, even for the kid who carried
a gun. They may not be successful, but they'Il try.

MR. SAMUELS shared that his brother was nmurdered in his own hone
yet the public defender and OPA wote a letter saying there were
elements of self-defense in the crinme. That argunent didn't
work, but they tried because it's their role in the system he
sai d.
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2:11: 25 PM

He cited the Al aska Constitution Article 1 Section 12 - Crim nal
Adm nistration and Article 1 Section 24 - R ghts of Crine
Victinms and highlighted that this debate is nissing the voice of
the victim and victims rights organization. He concluded wth
the caution that adding this anmendnment to the bill wll cause
the legislation to fail.

CHAIR COGHI LL stated that the victim has to be central in any
deci si on.

SENATOR MCGUI RE expressed appreciation that the Chief Justice
mentioned the legislation that puts a time limt on the
requirenent to expedite rulings that favor victins. She also
offered her belief that there ought to be a renewed comitnent
by legislators to pass one piece of victims rights |legislation
every year. This would put that constitutional requirenent into
practice, she said.

CHAI R COGHI LL wel coned M. Provost.

2:18: 28 PM

CHRI S PROVOST, representing hinself, Anchorage, Al aska, said he
worked for the Ofice of Public Advocacy (OPA) for 22 years and
retired last June. He extended condolences to M. Sanuels and
expressed outrage that it took six years for the waiver
proceeding. It should take four to six nonths at nost, and the
court is generally very diligent about that, he said. He also
hi ghlighted the Court System reform in the last few years to
consider the comments from victins and victinls advocates when
maki ng a deci si on about these crines.

He commented as follows on the points that were raised about
Amendnent  1:

* This is not a repeal of the auto waiver statute; it is a
provi sion for judicial review

* Mnors who are charged with an auto waive crine stay in
adult prison until a determnation is made. This is a
concern of the Juvenile Justice Division.

* He questioned the idea that [this amendnent would make] it
iS easier to waive a juvenile age 15 and younger. The
intention is that the rebuttable presunption that the
juvenile is not amenable to treatnment should be part of
this. It may not be in the |anguage but the burden is still
on the juvenile to prove he/she is anmenable to treatnment by
age 20.
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He questioned the notion that the state has the burden to
prove a juvenile is not anenable to treatnent, because the
first paragraph of AS 47.12.100 addresses the only tinme the
burden would fall on the state to prove that the juvenile
is not anenable to treatnent.

* The Departnment of Corrections has done a very good job of
segregating juveniles who are waived into the adult system
 He offered his experience that the Departnent of Law s
policy about no bargaining applies to both plea bargains
and sentence bargains for nobst cases involving violence
agai nst a person.

e Juveniles can be waived for felony property crines through
this provision, although it's never used.

e The problem of incorporating these offenses under dual
sentencing is that in order for the adult sentence to be
i nposed, the juvenile has to be determ ned not anenable to

treatnment, so the waiver hearing will take place whether
dual sentencing is used or not, just like in discretionary
wai ver .

* Wth regard to the suggestion to renove the wunclassified
felonies fromthe proposed anendnent, the practical reality

is that the kids who commt the heinous crinmes wll get
wai ved to the adult system
* He expressed concern about the juveniles who will slip into

the adult system when they're not nearly as cul pable as
their, often older, codefendants. These are the kids who go
along with the idea of doing a robbery or burglary, but
have no idea that soneone is carrying a weapon

2:27: 34 PM
SENATOR MCGUIRE said she's inclined to believe that this subject
shoul d be addressed in a separate bill. However, she is ready to

| ook for opportunities to help young people who have nade
m stakes to be rehabilitated. She asked if he was undertaking
any efforts, other than the proposed anendnent, to help these
yout hs.

MR. PROVOST described efforts when he worked for OPA to work out
options other than just having a judge review and make a
deci si on.

SENATOR MCGUI RE suggested he mght find nore support in the
| egislature if he shares sone of those ideas.

SENATOR DYSON asked him to discuss why dual sentencing isn't
used.
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MR. PROVOST said it's a convoluted statute that's open to
interpretation, and it still involves a hearing before a judge
to determ ne whether or not the sentence should be inposed.

2:32: 34 PM
At ease

2:32:46 PM
CHAI R COGHI LL reconvened the neeting and asked Senator Dyson to
speak to Anendnment 1.

SENATOR DYSON described his efforts over the years to work on
restorative justice. He related a personal experience from
chil dhood and asked the conmittee to consider that sonetines
there are extenuating circunstances for youths who have
commtted a heinous crinme. He said he appreciates the pushback
and he has no intention of hobbling a good piece of |egislation.

CHAIR COGHI LL said he agrees with sone of what's been said in
defense of the anmendnent and he's willing to take on the issue,
but it's outside the scope of what he envisions for this bill
He suggested t he sponsor consider w thdrawi ng Arendnent 1.

2:38:39 PM
SENATOR DYSON opined that it's not out of line to consider this
matter in this bill. He continued to say that he has begged two

attorneys general, the governor and several others within the
Departnment of Law to take on the issues of sentencing review,
smart justice, and disproportionate sentencing. It's been to no
avail. He cited statistics to illustrate that the current system
isn't working: 60 percent of the people in prison today are not
violent; there are 2.5-3 tinmes as many Al aska Natives in prison
as any other ethnic group; prisons are overcrowded; Al aska
incarcerates its citizens at the 4th or 5th highest rate in the
nation; and the Justice Forum says Alaska is anongst the worst
states for barriers to reentry. At the current rate, Al aska wll
have to build another $350 million prison in six years, and it
doesn't appear that the Departnent of Law is actively dealing
with this problem He concluded that DOL's inertia verges on
irresponsibility.

SENATCR DYSON wi t hdrew Amendnent 1, 28-LS0116\ G 11.

2:42: 54 PM
At ease
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2:43: 25 PM
CHAI R COGHI LL npoved Anendnent 2, | abel ed 28-LS0116\E. 3.

SENATOR MCGUI RE obj ected for purposes of an expl anation.

AMENDMVENT 2

OFFERED | N THE SENATE
TO CSSB 64(JUD), Draft Version "E"

Page 1, line 1, follow ng "offenses;"
Insert "relating to the definition of 'prior
convictions' for certain theft offenses;"

Page 2, line 17:
Delete ", entice,"”

Page 5, following line 30:
Insert a new bill section to read:
"* Sec. 12. AS 11.46.295 is anended to read:
Sec. 11.46.295. Prior convictions. For purposes

of considering prior convictions in prosecuting a
crine of t heft under AS 11.46.130(a)(6) or
11.46.140(a)(3), or in prosecuting the crime of
conceal nent of nerchandi se under AS 11.46.220(c),

(1) a conviction for an offense under
another law or ordinance with simlar elenents is a
conviction of an offense having elenents simlar to
those of an offense defined as such under Al aska |aw
at the tine the offense was comm tted;

(2) a conviction for an offense wunder
Al aska | aw where the value of the property or services
for the offense was |lower than the value of property
or services for the offense under current Al aska | aw,
is a prior conviction for that offense; and

(3) the [. THE] court shall consider the
date of a prior conviction as occurring on the date
that sentence is inposed for the prior offense.”

Renunber the followi ng bill sections accordingly.

Page 10, line 183:
Delete "of "

I nsert "involving"

SENATE JUD COW TTEE -11- February 12, 2014



Page

Page

Page

Page

Page

Page

Page

Page

"Act,"

this

Page

Page

Page

12, line 1:
Delete "tinme"

Insert "a day [TIME"

12, line 3, followng "liberty":

I nsert "on that day"

12, line 15:
Del ete "plan”

12, line 17:
Delete "the director of"

14, line 7:
Del ete "and"
| nsert "or"

14, line 13:

Del ete "by the close of the next business day"

I nsert "within 24 hours"

14, line 17:

Delete "(g) of this section”

I nsert "this subsection"

21, line 31, followng the second occurrence of
Ihsert "AS 11.46.295, as anmended by sec. 12 of
Act "

22, line 1:

Del ete "sec. 12"
| nsert "sec. 13"
Del ete "sec. 13"
| nsert "sec. 14"

22, line 2:

Del ete "sec. 14"
| nsert "sec. 15"
Del ete "sec. 15"
| nsert "sec. 16"

22, line 3:

Del ete "sec. 16"
| nsert "sec. 17"
Del ete "sec. 17"

SENATE JUD COW TTEE -12-

February 12, 2014



Page

Page

Page

Page

Page

Page

Page

Page

Page

Page

| nsert "sec.
22, line 4:

Del ete "sec.
| nsert "sec.
22, line 5:

Del ete "sec.
| nsert "sec.

Del ete "sec.
| nsert "sec.

22, line 6:
Del ete "sec.
| nsert "sec.
Del ete "sec.
| nsert "sec.

22, line 7:

Del ete "secs.
"secs.

| nsert

22, line 8:
Del ete "sec.
| nsert "sec.

22, line 9:
Del ete "sec.
| nsert "sec.
Del ete "sec.
| nsert "sec.

22, line 10:
Del ete "sec.

| nsert "sec.
22, line 11:
Del ete "secs.
| nsert "secs.
22, line 12:
Del ete "secs.
| nsert "secs.
22, line 16:

Del ete "sec.
| nsert "sec.
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Page 22, |ine 18:
Del ete "sec. 30"
| nsert "sec. 31"

Page 22, following line 19:

Insert a new bill section to read:

"* Sec. 35. The wuncodified law of the State of
Al aska is anended by adding a new section to read:

TRANSI TI ONAL  PROVI SI ONS: REGULATIONS.  (a) The
Departnent  of Corrections rmay adopt regul ati ons
necessary to inplenment AS 33.05.020(f) and (g), added
by sec. 26 of this Act.

(b) The board of parole nay adopt regulations
necessary to inplenment AS 33.16.060(c), added by sec
27 of this Act, and AS 33.16.150(b), as anended by
sec. 28 of this Act.

(c) The regul ations adopted under (a) and (b) of

this section t ake ef f ect under AS 44.62
(Adm ni strative Procedure Act), but not before July 1,
2014."

Renunber the following bill section accordingly.

Page 22, |ine 20:
Del ete "sec. 28"
| nsert "sec. 29"

Page 22, followi ng Iine 20:
I nsert new bill sections to read:
"* Sec. 37. Section 35 of this Act takes effect
i mredi ately under AS 01.10.070(c).
* Sec. 38. Sections 1 - 28 and 30 - 34 of this Act
take effect on July 1, 2014."

CHAIR COGHI LL sunmarized that Amendment 2 provides nutually
acceptabl e language for the Nygren credit, and the balance is
the cleanup |anguage that was discussed during the previous
heari ng.

JORDAN SHI LLI NG, Staff, Senator John Coghill, explained that the
first change is to the title. The second change renpbves the term
"entice" from Senator Wel echowski's anmendnent. The next change
clarifies that changing the felony theft threshold does not
affect prior offenses. Next, the phrase "crines of donestic
vi ol ence” is changed to "crines involving domestic violence."
The next change clarifies that it does not jeopardize credit for
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the entire treatnent program if a person for some reason spends
a day doing sonething that is not for rehabilitative purpose. It
only affects that day. Next, the terns "plan" and "the director
of" were renoved to provide flexibility for the Nygren credit.
The next change is a wording preference changing "and" to "or."
Then to tighten the reporting requirenent for the 24/7 program
term nol ogy was changed from "by close of next business day" to
"Wwithin 24 hours." The change on page 14, line 17, is a wording
preference. Page 21, line 31, aneliorates a drafting error and
adds burglary and crimnal trespass into the applicability
statutes. Finally, a new section says the Departnment of
Corrections can start working on regul ations i medi ately.

2:47: 41 PM
SENATOR MCGUI RE renoved her objection.

SENATOR COGHI LL announced that wthout further objection
Amendrent 2 i s adopt ed.

2:48: 12 PM

SENATOR MCGUI RE noved to report Version E CS for SB 64, as
anended, from commttee wth individual recomendations and
attached fiscal note(s).

SENATOR DYSON t hanked the Chair and Senator Ellis for their work
on the Sentencing Conmm ssi on.

CHAIR COGH LL thanked the commttee (Senator Dyson in
particular), Senator French and Senator Ellis.

Fi nding no further objection, he announced that CSSB 64(JUD) and
forthcomng fiscal notes noved from the Senate Judiciary
Standi ng Comm ttee.

2:50: 06 PM

There being no further business to cone before the conmttee
Chair Coghill adjourned the Senate Judiciary Standing Conmmittee
neeting at 2:50
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