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Juneau, Al aska
POSI TION  STATEMENT: Explained the intent of anmendnent 28-
LS0338\C.1 to SB 36.

JORDAN SHI LLI NG, St af f

Senat or John Coghi |

Al aska State Legislature

Juneau, Al aska

PCSI TI ON STATEMENT: Expl ai ned the changes in the Senate CS for
HB 69.
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ACTI ON NARRATI VE

1: 36: 33 PM

CHAIR JOHN COGHI LL <called the Senate Judiciary Standing
Commttee neeting to order at 1:36 p.m Present at the call to
order were Senators Dyson, Wel echowski, and Chair Coghill.

HB 81-2013 REVISOR S Bl LL

1: 37: 38 PM
CHAI R COGHI LL announced the consi deration of HB 81.

1:37:45 PM

KATHERI NE  KURTZ, Revi sor of St at ut es, Legislative Legal
Services, Legislative Affairs Agency, explained that Legislative
Legal Services is statutorily required to submt a bill each
year to correct and renove deficiencies, conflicts, and obsol ete
provisions in the statutes. She provided the follow ng sectional
anal ysi s:

Section 1 amends AS 04.11.080 to include destination resort
licenses in the list of licenses and permts issued under Title
4 relating to al coholic beverages. Wien this |license was created
it wasn't added to this statute.
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Section 2 anends AS 04.11.220(e) to update a reference to an
accreditation organi zation that has changed its nane.

Section 3 anmends AS 08.70.110(a) to repeal an obsolete
licensing provision for nursing honme admnistrators |icensed
under energency regulation that was repealed in 1977. The
Departnment of Law has said that no one is licensed under this
provi si on.

Sections 4 and 6 relate to the definition of "oil or gas
pi peline or supporting facilities,” which doesn't exactly match
usage in the statutes. Section 4 changes the term "facilities”
to "facility" in AS 11.46.495. Section 6 changes "and" to "or"
in AS 11.56.810(a)(2) for consistency and to match the term
defined in AS 11.46. 495.

1:39: 48 PM
SENATOR W ELECHOWSKI noted that 5-6 years ago the |egislature
changed the term "and" to "or" in a statute regarding oil and

gas and it brought an additional $160 million to the state. He
inquired what the proposed change in Section 6 exactly deals
with.

M5 KURTZ explained that these are crimnal statutes that relate
to an oil or gas pipeline or supporting facility. Section 4
deals with offenses against property and Section 6 deals wth
terroristic threatening.

Section 5 adds the word "to" in AS 11.51.100((a)(3), because the
preposition was m ssing.

Section 7 changes the term "education"™ to "educational"™ in AS
14.20.310(a) to match the termused in AS 14.08 and el sewhere in
t he statutes.

Sections 8 and 9 replace the term "election district" wth
"house district” in AS 15.10.120(a) and AS 15.15.430(a) to nmatch
changes in the state constitution.

Sections 10-17 renove the phrase "but not limted to" in a
section relating to safe enploynent and in several definitions
relating to safety glazing. AS 01.10.040(b) directs that when
the term"including”" is used in a law, it should always be read
as though it were followed by the phrase "but not |limted to."
This change brings those definitions into consistency with that
provision in statute and the drafting nmanual .
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Section 10 also replaces the term "work place" with "workplace"
in AS 18. 60.075(a).

Section 18 anmends AS 18.63.040(b) to replace a reference to a
repealed regulation with a generic reference to a regulation
adopted by the departnent.

Sections 19-21, 24-27, and 31 relate to the conm ssioner of the
Department of Transportation and Public Facilities (DOTPF).
There is currently no definition of "conm ssioner"” and the term
has been used inconsistently. This creates a new definition for
the entire title so it doesn't need to be spelled out every
time. The neaning of the current references won't change.

Sections 22-23 renove obsolete dates in AS 35.27.020(c) and AS
35. 40. 110.

Section 28 anmends AS 44.62.175(a), relating to the Alaska Online
Public Notice System to update the provision requiring that
summaries of certain opinions of the attorney general be posted
on the system

Section 29 adds the word "energy" to AS 44.88.070(1) to conform
to changes mmde previously to AS 44.88.010(a) and (b). The
om ssion was an oversi ght.

Section 30 anends AS 47.12.310(a) to resolve an internal
conflict between subsections (a) and (i) of AS 47.12. 310.

Section 31 repeals the definition of the conm ssioner of the
Department of Transportation and Public Facilities from AS
35. 27.

Section 32 provides an i medi ate effective date.

1:46:49 PM
SENATOR DYSON asked where suggestions for revisions cone from

M5. KURTZ replied they come from various sources including the
attorney general's office and Legislative Legal Services'
publ i sher.

SENATOR DYSON inquired if any suggestions cone from the Duke Law
Revi ew.
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M5. KURTZ said no, but other sources include LexisNexis,
attorneys in the legislative legal office and, on rare occasion,

t he public.

SENATOR DYSON asked if they get nothing from the Duke Law

Revi ew.

M5. KURTZ said she has never been contacted by the Duke Law

Revi ew.

SENATOR DYSON expressed astoni shnent

since he understands the

| egislature has a contract with them that includes review and

comment .

M5. KURTZ said she wasn't able to conment on who the parties to

that contract are.

1:49: 11 PM
CHAIR COGHI LL stated he would hold HB 81 and take action on it
on Monday.
HB 83- FEDERAL LAWS & EXECUTI VE ORDERS
1: 50: 19 PM

CHAIR COGH LL announced the consideration of HB 83. [CSHB

83(JUD) was before the conmttee.]

1: 50: 39 PM

JIM POUND, Staff, Representative Ws Keller, sponsor of HB 83
introduced the bill on behalf of the sponsor. He spoke to the

foll ow ng sponsor statement: [Origina

punct uati on provided. ]

CS for HB 83 clarifies in Alaska Statute that a
federal statute, regulation, presidential executive

orders, or secretarial orders or

actions that are not

properly adopted or are unconstitutional do not
preenpt state law. The Attorney General w Il continue

to review and report federal
presidential executive orders,

statute, regulation,

or secretarial orders

or actions that appear to have not been properly
adopted. Under CSHB 83 those reports will be forwarded
to the legislature for consideration.

CSHB 83 presunes Al aska Legislative interest in an
inportant |legal process known as nullification. It

opens the opportunity for the
rule to be void and

proclaimng a federal Ilaw or
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i noperative, or 'non-effective’ within the boundaries
of that state. In CSHB 83 a negative review by the
Attorney General would generate an alert to our
Judiciary Committees so nullification legislation can
be consi der ed.

There has been disagreenent regarding nullification
going back to the late eighteenth century. Not
surprisingly, federal courts have often |eaned toward
favoring federal power over state sovereignty in spite
of the fact that our founding fathers clearly intended
ot herwi se. Federalism is our historically unique and
prof ound arrangenent where sovereign and separate
states got together and carefully designed a central
government with limted powers. It is an illogical
perversion of one of our nost inportant founding
principles to presune states nust conply wth
unconstitutional federal |anguage. CSHB 83 presunmes a
proper State responsibility to uphold and protect our
constitution.

CSHB 83 is intended to provide inportant information
to the Alaska State Legislature by tapping the
expertise and evaluation of our Attorney GCeneral.
Certainly the legislature has a responsibility to
consider its response whenever there is question of
constitutionality of a federal statute, or the process
involved in regulation, presidential executive order,
or secretarial order or actions.

SENATOR W ELECHOABKI summarized that the attorney general wl
review federal statutes, regulations, executive orders and
actions and secretarial orders to mmke sure that they don't
conflict wwth state | aw.

MR. POUND clarified that there is already a review process, but
bringing the findings up under state law will be up to the
determ nation of the judiciary commttees.

SENATOR W ELECHOWSKI asked if there would be a tineline inposed
on the attorney general to review all of these docunents because
it could be tens if not hundreds of thousands of pages.

MR. POUND said he couldn't speak to how the attorney genera
does it now, but he did know that DOL provides information to
the governor's office. The bill ensures that the legislature is
i ncluded in the | oop.
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SENATOR W ELECHOMSKI  hi ghlighted that the bill doesn't ask the
attorney general to do anything new, just notify |egislative
bodies if there are conflicts.

MR. POUND agr eed.

SENATOR W ELECHOASKI asked if there are specific [federal]
statutes, regulations, or executive orders that he believes are
currently being violated.

1:54: 39 PM

MR. POUND said he finds a recent interpretation from the U S
Department of Veterans Affairs interesting. He characterized a
letter sent to veterans about conpetency as excessive oversight
based on a regulation promulgated by the VA He read the
foll ow ng excerpt:

A determnation of inconmpetency will prohibit you from
pur chasi ng, possessing, receiving, or transporting a
firearm or ammunition. If you knowi ngly violate any of
t hese provisions you may be fined, inprisoned, or both
under the Brady Handgun Vi ol ence Prevention Act.

SENATOR W ELECHOWSKI asked if the attorney general was filing a
|awsuit to overturn that for being unconstitutional.

MR POUND said he was not aware of that.

1:55: 53 PM

SENATOR W ELECHOWBKI said he would hope that the attorney
general would take legal action if an unconstitutional law is on
t he books prohibiting veterans fromgetting firearns.

MR. POUND surm sed that woul d happen at sone point.

SENATOR W ELECHOWSKI asked if the sponsor asked for an increnent
in the budget to fund this litigation.

MR. POUND responded that the Departnment of Law submitted a zero
fiscal note, and it probably would be sone tine before the issue
of litigation costs conme up.

CHAI R COGHI LL asked if the sponsor anticipated that the reports

called for in the bill wuld flow with other annual reports
com ng out of the Departnent of Law (DQL).
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MR. POUND said yes, and any issue that's identified and results

in legislation would still have to go through the legislative
process.

1:57: 31 PM

CHAIR COGHI LL said he'd |like to hear from the DOL to understand
what is already taking place and how this bill wll be

accommodat ed.

SENATOR W ELECHOWSKI said he likes the idea of DOL keeping the
| egislature inforned, but he'd also |like an annual report about
litigation and the costs.

CHAIR COGHI LL asked M. Pound to mneke arrangenments wth the
Departnment of Law to conme before the conmittee to answer
guesti ons.

MR. POUND acknow edged t he request.

2:00: 33 PM

SENATOR DYSON comended the effort and notive of t he
| egi sl ation, and expressed hope that sonebody was watching for
federal actions that affect how the |legislature does its
business and fulfills its m ssion.

CHAIR COGH LL commented on the balance between working
cooperatively wth the federal governnment and chall enging
federal action.

He stated that he would hold HB 83 in conmmttee.

SB  36-M SSI NG VULNERABLE ADULT RESPONSE PLAN

2:02:10 PM

CHAI R COGHI LL announced the consideration of SB 36. [CSSSSB 36,
version C, was before the commttee.]

He noved Amendnent 1, |abeled 28-LS0338\C. 1.

AMENDMVENT 1

OFFERED | N THE SENATE BY SENATOR COGHI LL
TO. CSSSSB 36(JUD), Draft Version "C'

Page 2, followi ng |ine 20:
Insert a new bill section to read:
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"(c) Notw thstanding another provision of
| aw,

(1) a |law enforcenent agency, an
of ficer or enployee of a |aw enforcenent agency,
a person, or a group is not civilly liable for

(A) failing to participate in a
m ssing vulnerable adult pronpt response and
notification plan;

(B) failing to inplenment a m ssing
vul nerabl e adult pronpt response and notification
pl an; or

(O activating a m ssi ng
vul nerabl e adult pronpt response and notification
plan if inplenentation is wundertaken in good
faith;

(2) a radio or television broadcaster
or newspaper publisher is not civilly liable for
participating in a mssing vulnerable adult
pronpt response and notification plan or for
participating in the actual inplenentation of a
plan if the broadcaster or publisher has verified
the authenticity of that inplenmentation with the
| aw enf orcenent agency."

Rel etter the follow ng subsections accordingly.
SENATOR DYSON obj ected [for discussion purposes. ]
CHAI R COCGHI LL asked Ms. Carpeneti to comment.

2:03:15 PM

ANNE CARPENETI, Assistant Attorney GCeneral, Legal Services
Section, Crimnal D vision, Departnment of Law, said that Susan
Cox indicated that this would provide better protection for |aw
enforcenment than what is currently in the CS.

CHAIR COGHI LL offered his wunderstanding that the anmendnent
provides civil liability protection for those in |aw enforcenent
and those who activate the vul nerable adult alert.

2:04: 37 PM
SENATOR WELECHOANSKI inquired if this was just for negligent
behavior or if it would exenpt fromliability someone who failed
to participate.

M5. CARPENETI said it doesn't specify so it would probably be
for all circunmstances where a person did not participate.
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SENATOR W ELECHOMSKI agreed with the intent on negligence, but
questioned the policy reason for extending the liability
exenption that far.

M5. CARPENETI agreed that it was a policy call for the
| egi sl ature.

CHAIR COGHILL offered his understanding that the civil liability
exenption previously extended to newspaper publishers and other
communi cations nedi a. The anendnent broadens the definition.

M5. CARPENETI deferred to the sponsor because this provision was
inthe bill originally.

2:06: 37 PM

NATHAN ZENSEY, Staff, Senator Johnny Ellis, explained that the
intent is to dimnish the burden for |aw enforcenent agencies.
The hope is that those agencies will act in accordance with the
public trust placed in them

SENATOR W ELECHOWSKI said he can envision this beconmng a
problem in years to cone, but the expectation is that |[|aw
enforcement will do the right thing. He posed hypothetical
exanpl es.

SENATOR DYSON asked the point at which conduct by [|aw
enforcenment crosses the line and the person becones civilly or
crimnally liable.

M5. CARPENET!I deferred the question to soneone working in the
Civil Division.
SENATOR DYSON said he was relatively confortable that current

| aw and practice would cover the current concern.

M5. CARPENETI responded that her wunderstanding was that this
i mmunity would apply under the circunstances of silver alert.

2:10: 08 PM

SENATOR DYSON said he didn't think that anyone woul d reason that
the Silver Alert was any different than things |ike the Anber
Al ert or Caylee's Law.

CHAIR COGHILL asked M. Zensey if the standard was the sane as
ot her alert systens.
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MR. ZENSEY replied that the standards differ from state to
state, but he thought that at some point, whatever governs
negligence in normal mssing person searches would govern
negl i gence in mssing vul nerable adults.

SENATOR W ELECHOWEKI agreed that it was a policy call

2:12:43 PM
SENATOR DYSON renoved his objection.

CHAIR COGHI LL found no further objection and announced that
Amendrment 1 was adopted. He summarized the contents of the bil
and asked if the sponsor had cl osi ng coments.

MR. ZENSEY t hanked the commi tt ee.

2:13: 50 PM

SENATOR DYSON noved to report CSSSSB 36, version C as anended
from commttee wth individual recomendations and attached
fiscal note(s).

CHAIR COGH LL found no objection and announced that CSSSSB
36(JUD) noved fromthe Senate Judiciary Standing Commttee.

2:14: 18 PM
At ease

HB 69- EXEMPT FI REARMSG FROM FEDERAL REGULATI ON

2:16: 29 PM
CHAIR COGHI LL reconvened the neeting and announced the
consideration of HB 69. [SCS CSHB 69, version R was before the
conmittee.]

2:16:41 PM
SENATOR DYSON noved to adopt Senate CS for HB 69, |abeled 28-
LS0290\ I, as the working docunent.

CHAIR COGHI LL found no objection and version | was before the
committee. He asked M. Shilling to speak to the changes.

2:17:06 PM

JORDAN SHI LLI NG, Staff, Senator John Coghill, explained that the
title was changed to conform to changes made later in the bill
The first substantial change occurs on page 4, |line 28. The
phrase "violates the Second Anendnent to the Constitution of the
United States or art. 1, sec. 19, Constitution of the State of

SENATE JUD COW TTEE -14- March 29, 2013



Al aska" was inserted to clarify that any future law that is
unconstitutional and unenforceable is unenforceable because it
viol ates the Second Amendnent.

On page 5, line 4, the word "may" was changed to "shall" and the
provision that allowed the attorney general to use all state
resources necessary was renoved. He explained that the intent
was to ensure that resources like the permanent fund woul d not
be at the attorney general's disposal to file |lawsuits.

SENATOR COGHILL relayed that DOL's expectation was that it
already was directive, and the attorney general [would file
| egal action to prevent inplenentation of law that violates the
rights of Alaskans.] He asked the nenbers to consider a
suggestion to insert the word "illegally" on page 3, lines 7 and
9, at the beginning of paragraphs (A) and (B).

He acknow edged that version | was sonewhat different than the
version that passed the House. The current draft renoves sone
nullification issues, but the nobst significant change was to
remove the provision that says the state would arrest and charge
a federal official with a felony. He said he didn't know how
that would work in practice and was concerned that the backl ash
could nove the state backward rather than forward.

2:21: 30 PM

SENATOR W ELECHOWSKI asked if there was a legal opinion on the
constitutionality of the bill that passed the House, and whet her
or not the state could arrest a federal official as it provided.

CHAIR COGHI LL offered his understanding that there were four
legal opinions and they were in the packets. He suggested
menbers peruse the opinions before the neeting on Mnday,
because his intention was to take action on the bill that day.

He opened public testinony.

2:23: 04 PM

M KE COONS, representing hinself, Palner, Al aska, said he
supports the additions to HB 69 that ensure that no agency nay
assist a federal official who is trying to enforce |aws that
viol ate Second Anmendnent rights. Those sections are strong and
protect all Alaskans. He also stated support for the directive

| anguage regarding the attorney general wusing all powers to
defend Al askans, but continues to disagree wth the attorney
general opinion that provisions in the original bill were

unenf orceabl e and unconstitutional. He questioned the concern of
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t he comm ssioner of public safety about enforcenent in |ight of
Lieutenant Dial's testinony that the departnent reviewed the CS
and doesn't see any problens if the |egislation were to pass.

MR. COONS expressed concern about the alnost daily attacks on
citizens' Iliberties by President (bama. He cited exanples and
stated that he reluctantly supports version |

CHAIR COGHI LL said the discussion wll continue on Monday.

2:27:58 PM

THOM BUZARD, Commander, Alaska Citizen's Mlitia, Juneau,
Al aska, stated that when he served in the arned forces he took
an oath to protect and defend the country, its laws, and the
constitution, and because of recent events he was concerned that
the citizenry may be preparing for a domestic war against the
federal governnment. He enphasized that many Anericans are so
concerned that they have purchased all available firearns and
ammunition from store shelves across the country. He cited
exanpl es worl dw de of governnents establishing gun control and
t he consequences to the citizenry.

MR. BUZARD said there are also exanples in the US. of gun
confiscation and governnent troops Kkilling Americans. These
include the massacre at Wunded Knee in 1890, the shelling of
the village of Angoon 125 years ago, and the Katrina disaster
when the police chief ordered officers to confiscate firearns
from citizens' hones. He expressed concern that the federal
government was poised to execute a power grab |ike none other,
and for that reason he would like the felony |anguage reinserted
inthe bill.

2:37: 00 PM

CHAIR COGHILL highlighted that the energency confiscation that
occurred during Katrina sparked legislation in Al aska that
forbade that practice.

MR. BUZARD said he believes that the current governor and
| egislature are pointed in the right direction.

SENATOR DYSON rel ayed that he had heard that Honeland Security
was buying large anounts of firearns and amrunition. He asked if
there were credi bl e sources for that sort of information.

VR. BUZARD  suggested he wvisit the websites wnd. com
breitbart.com and drudgereport.com
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2:39: 57 PM

CHAI R COGHI LL thanked M. Buzard for his service and assured him
that the legislature takes the constitution seriously. Wen it
comes to nullification the legislature will enploy the best
resources of the state to defend the citizens and their right,
he sai d.

MR. BUZARD offered his opinion that these matters should be
handled in a |l egal and constitutional manner.

CHAIR COGHI LL agreed, and added that he believes that version |
offers a better approach.

2:42: 30 PM
CHAIR COGHILL read AS 11.76.110(a)(1) and relayed his intention
to l ook at the nexus between that |aw and the bill.

He held HB 69 in conmittee.
2:43. 44 PM
There being no further business to conme before the commttee

Chair Coghill adjourned the Senate Judiciary Standing Conmmttee
neeting at 2:43 p. m
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