ALASKA STATE LEG SLATURE
SENATE JUDI CI ARY STANDI NG COW TTEE
March 13, 2013
2:02 p.m

MEMBERS PRESENT

Senat or John Coghill, Chair
Senator Lesil MQ@ire, Vice Chair
Senator Fred Dyson

Senat or Donal d 4 son

Senator Bill W el echowski

MEMBERS ABSENT

Al'l nmenbers present

COWM TTEE CALENDAR

CONFI RVATI ON HEARI NGS

Board of Governors of the Al aska Bar
W liam Gordon

- CONFI R(VATI ON ADVANCED

Cormmi ssi on on Judi ci al Conduct
Robert G osecl ose

- CONFI RVATI ON ADVANCED
SENATE BI LL NO. 49
"An Act defining 'nedically necessary abortion' for purposes of
maki ng paynents under the state Medicaid program”
- HEARD & HELD
SENATE JO NT RESOLUTI ON NO. 9
Proposi ng anmendnents to the Constitution of the State of Al aska
relating to state aid for education.
- SCHEDULED BUT NOT HEARD
PREVI QUS COW TTEE ACTI ON

BILL: SB 49
SHORT TI TLE: MEDI CAI D PAYMENT FOR ABORTI ONS; TERMS

SENATE JUD COW TTEE -1- March 13, 2013



SPONSOR('s): SENATOR(s) COGHI LL

02/ 11/ 13 (S) READ THE FIRST TIME - REFERRALS
02/ 11/ 13 (S) JUD, FIN

02/ 15/ 13 (S) SPONSOR SUBSTI TUTE | NTRODUCED- REFERRAL S
02/ 15/ 13 (S) JUD, FIN

02/ 27/ 13 (S) JUD AT 1:30 PM BELTZ 105 (TSBI dg)
02/ 27/ 13 (S) Heard & Hel d

02/ 27/ 13 (S) M NUTE( JUD)

03/ 04/ 13 (S) JUD AT 1:30 PM BELTZ 105 (TSBI dg)
03/ 04/ 13 (S) Heard & Hel d

03/ 04/ 13 (S) M NUTE( JUD)

03/ 05/ 13 (S) JUD AT 1:30 PM BELTZ 105 (TSBI dg)
03/ 05/ 13 (S) Heard & Hel d

03/ 05/ 13 (S) M NUTE( JUD)

03/ 11/ 13 (S) JUD AT 5:00 PM BELTZ 105 (TSBI dg)
03/ 11/ 13 (S) Heard & Hel d

03/ 11/ 13 (S) M NUTE( JUD)

W TNESS REG STER

W LLI AM GORDON, Appoi nt ee

Board of Governors of the Al aska Bar

Sal cha, Al aska

POSI TI ON STATEMENT: Answered questions as appointee to the Board
of Governors of the Al aska Bar

ROBERT B. GROSECLOSE, Esq., Appoi ntee

Comm ssi on on Judi ci al Conduct

Fai r banks, Al aska
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menbers asked during the previous discussions of SB 49.

ACTI ON NARRATI VE

2:02: 44 PM

CHAIR JOHN COGH LL called the Senate Judiciary Standing
Commttee neeting to order at 2:02 p.m Present at the call to
order were Senators Dyson, Welechowski, MGuire, and Chair
Coghi I I .
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CHAIR COGHI LL stated that it was not his intention to hear SIJR 9
t oday.

CONFI RVATI ON HEARI NGS
Board of Governors of the Al aska Bar

2:04: 02 PM

CHAI R COGHI LL announced the first order of business would be
confirmation hearings. He asked M. Gordon to introduce hinself
and tell the conmttee why he wanted to serve on the Board of
Governors of the Al aska Bar.

2:04: 38 PM

W LLI AM GORDON, Appoi ntee, Board of Governors of the Al aska Bar,
expl ai ned that he developed an interest in the affairs of the
Al aska Bar primarily through the know edge he gained as a nenber
of the Alaska Judicial Council. During that tinme he had the
opportunity to interview top attorneys in the state and he
| earned a great deal about the profession, the rules they live
by, and sonme of the frustrations of the job. This experience
hopefully will help him be a successful and effective nenber of
t he board.

MR. GORDON relayed that he is a lifelong Al askan who has a good
knowl edge of the state, its people, and some of their concerns,
which he will bring to the board's attention should the need
arise. He noted that his full resunme should be included in the
menbers' packets. He said he has attended two neetings thus far
and found themvery interesting.

CHAI R COCGHI LL thanked M. Gordon for being willing to serve.

2:07:41 PM
SENATOR OLSON joined the commttee.

MR. GORDON continued to say that he's quite conservative
conpared to nmany nenbers of the bar, but he's found they are
generally very open mnded and represent the state's best
interest, particularly with regard to judicial appointnents.

2:09:16 PM

SENATOR W ELECHOABKI di sclosed that he was a nenber of the
Al aska Bar. He thanked M. Gordon for putting his nane forward,
and asked his phil osophy about the changes he thinks need to be
made within the bar association
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MR. GORDON responded he didn't have a position but he found it
curious that in each of the past four years the bar association
has had to go to the expense of preparing for a sunset review.
This is a statutorily created licensing agency that operates
outside the Executive Budget Act, and while it's appropriate
that the legislature would want to speak to the bar association
it could probably be done less often and with | ess expense for
both the Legislative Affairs Agency and the bar itself.

2:13: 03 PM
CHAIR COGHILL found no objection and informed M. GCordon that
the conmttee would forward his name to the full body for

consi derati on.

Conmi ssi on on Judi ci al Conduct

CHAI R COGHI LL asked M. Goseclose to introduce hinself and tell
the conmttee why he wanted to serve on the Conm ssion on
Judi ci al Conduct.

2:14: 09 PM

ROBERT "Bob" GROSECLOSE, Appointee, Comm ssion on Judicial
Conduct, said he was born and raised in Fairbanks. He returned
after university graduation and has worked in private practice
since May of 1976. He is a partner in the firm Cook, Schumann &
Groseclose, Inc. He relayed that he served in various capacities
with the bar association and between 2000 and 2006 he worked as
an attorney nmenber of the Al aska Judicial Council. He |ooked
forward to serving on the Conmm ssion on Judicial Conduct. The
first neeting he would attend was April 26.

2:17: 00 PM
CHAI R COCGHI LL asked about the process for watching a judge who
may have exerci sed questionabl e conduct.

MR. CGROSECLOSE said the process starts with a conplaint, which
is then investigated according to statute and court rules. The
judge is able to respond through a due process nechani sm and the
matter s either resolved or it goes to a hearing by the
commi ssi on. The conmissioners can either serve as the
arbitration panel or a nmster is appointed, and the final
decision is subject to Alaska Supreme Court oversight. The
nature of the outconme is typical of any occupational setting
where a claim of deficiency in office is explored and resol ved.
There have been very few disciplinary resolutions, which speaks
to the quality of the judicial selection process in this state.
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CHAIR COGHILL asked if the ~conmission had oversight of
magi strates through Suprene Court judges.

MR. GROSECLOSE said his understanding is that it is strictly
j udges.

2:21:15 PM

SENATOR MCGUI RE npved to forward with individual recomendations
the name Robert G oseclose as a nmenber of the Comm ssion on
Judi ci al Conduct to the full body for consideration.

CHAI R COGHI LL announced that wi thout objection the nane Robert
Groseclose would be forwarded to the full body for
consi derati on.

CHAIR COGHI LL restated that it was not his intention to hear SJR
9 today.

SB  49- MEDI CAl D PAYMENT FOR ABORTI ONS; TERMS

2:22: 33 PM
CHAI R COGHI LL announced the consi derati on of SB 49.

2:23:13 PM

W LLI AM STREUR, Conmi ssioner, Departnment of Health and Social
Services (DHSS), provided answers to questions the conmttee
rai sed during previous discussions of SB 49.

1. How are adoptions playing out, what does it |ook l|ike for
the future, and are the nunbers going up, down, or
remai ning flat?

COWM SSI ONER STREUER said that according to the Ofice of
Children's Services (OCS), there were 329 adoptions in 2011 and
316 adoptions in 2012. Those nunbers are indicative of year-to-
year swi ngs. Adoption nunbers fall as reunification nunbers
rise, and OCS works toward reunification for all the children in
custody. He asked the commttee's indulgence to continue to
research the total nunber of adoptions in the state, which would
involve contacting the five adoption agencies that operate in
Al aska.

SENATOR MCGQUIRE clarified that she was |ooking for information

on children who were put up for adoption at birth as opposed to
those who were renoved from their hone because of neglect or
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abuse. She said she |ooked forward to getting that data and the
information fromthe five adoption agencies in the state.

COWMM SSI ONER STREUR committed to provide the foll ow up.

2:26: 26 PM

SENATOR W ELECHOWSKI requested follow up information on the
nunber of children adopted from within the state versus the
nunber that are adopted from out-of-state. He also asked how
Alaska is inmpacted by the bill that passed in Russia barring
adoptions to the U S

COWMM SSI ONER STREUR agreed to attenpt to get that information.

2. What are the avenues for a woman who carries a baby to term
and after birth decides to place the child for adoption.

He explained that Catholic Social Services, Fairbanks Resource
Agency, Fairbanks Counseling and Adoption, LDS Famly Services,
and the Wrld Association for Parents and Children are the
agencies that work on adoptions in Al aska that are outside the
OCS system In addition, mnmany of the tribes assist wth
adoptions for tribal nenbers.

3. What is the status of the interm ssion nursery?

He relayed that the intermssion crisis nursery was closed in
2003. The placenents canme al nost exclusively from OCS wth sone
self-referrals. The facility was closed because of msuse. If it
was restarted it would have to be a different nodel

SENATOR W ELECHOWBKI asked for information on the |egislation
that passed several years ago allow ng wonen to surrender their
babi es.

COW SSI ONER STREUR said he would follow up with the nunbers
but in his tenure just three babies have been surrendered to an
emer gency room

CHAI R COCGHI LL noted that the safe haven was for 21 days.

SENATOR DYSON asked for an explanation of the Indian Child
Vel fare Act (ICWA) in this context.

COWM SSI ONER STREUR said that all cases determned to qualify,

which is nost Alaska Native famlies, are treated specially. He
conti nued:
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The state has a higher |evel of standard to neet and
must provide active versus reasonable services along
the entire continuum of child welfare. OCS is required
under ICWA to notify the child' s tribe and tribes may
choose to intervene as a legal party to the case or
t hey may assert their jurisdiction over t he
proceedings. ICWA requires that for Native children
eligible for enrollnment as a tribal nenber, the tribe
must be notified of a pending adoption. This is true
for adoptions processed through the Ofice of
Children's Services or through private adoptions.
Tribal courts in Alaska may facilitate customary or
cul tural adopti ons. These do not require |egal
relinqui shmrent of parental rights under |egal ese
simlar to a |egal guardianship. This could be viewed
as speci al treatment for Native adoptions. The
cultural adoption in essence neans the state provides
the consent to the tribal court who finalizes the
process and in these cases the term nation of parental
| egal rights is not term nated.

If a Native nother chooses to give up her infant for
adoption, [she] nust wait 10 days after signing over
the power of attorney for the baby physically giving
the baby up before they <can sign the |egal
relinqui shent paperwork. They must sign the paperwork
in front of a judge. This is different from non-Native
not hers who do not have to sign in front of a judge
and can sign the relinquishment paperwork immediately
after the birth, and they don't have to wait 10 days
after giving the baby up.

Once the relinquishment paperwork is signed, there is
anot her 10-day waiting period before the judge can
finalize the relinquishment. This is true for both
Native and non-Native nothers. Native nothers nust
sign a tribal notification waiver if they do not want
their tribe to be notified of the adoption. If the
nother's tribe is noticed on the adoption, the tribe
may intervene and take over jurisdiction of the
adopt i on.

2:33:19 PM

SENATOR DYSON asked what happens when it isn't obvious that the
adoptive child falls wunder ICUA jurisdiction and the tribe
decides to intervene and claimthe child.
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COWM SSI ONER STREUR said he would have to do follow up research
based on | egal counsel

SENATOR DYSON asked if a tribe can reach past a conpleted
adoption and lay claimto a child based on | CWA requirenents.

2:34: 37 PM
COM SSI ONER STREUR said he would have to investigate the
guestion legally.

SENATOR DYSON asked if | CUA says that the adoptive parent has to
be a nenber of the sane tribe as the child or classified as
| ndi an.

COWM SSI ONER STREUR said that the tribe has first priority for
adoptions followed by Native and finally non-Native.

SENATOR DYSON asked for follow up information on a case he
becane invol ved in.

2:36: 29 PM

SENATOR MCGUI RE asked for follow up information on the South
Dakota nodel which is designed to increase adoptions in the
state, including those under | CWA

COWM SSI ONER STREUR agreed to investigate the nodel.
4. \What are the qualifications for Head Start?

COWM SSI ONER STRUER clarified that the Departnent of Education
and Early Devel opnent (DEED), not DHSS, adm nisters the Head
Start program However, the basic requirenents are that the
children are at least three years old and cone from | ow incone
famlies. Ten percent may be from famlies that exceed the
financial guidelines but neet other program criteria. Mst of
the children in renote Al aska are eligible due to the poverty of
access anmendnent to the Economc Qpportunity Act. Children
identified for Early Head Start range in age from birth to age
t hr ee.

5. What are the safety nets available for wonen that keep
their children?

COWMM SSI ONER STRUER identified the follow ng prograns:
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 The Wnen, Infants, and Children (WC) Program provides
nutrition services and other assistance to wonen who are
pregnant, nursing, or have children under age five. Oher
famly nmenbers and |egal guardians can also qualify for
help for children under age five. He offered to provide
nore informative literature.

e Child Care Assistance provides referrals and subsidies for
not hers receiving assistance, famlies transitioning off
wel fare, and lowincome working famlies to assist in
mai nstrean ng back into a productive work environnent.

» The Alaska Tenporary Assistance Program provides cash
assistance and work support for fanmlies wth children
under age 18.

e The Comodity Supplenental Food Program is for pregnant,
breastfeeding, and postpartum wonen wth infants and
children up to age six. This program cannot be accessed
concurrent with WC.

SENATOR W ELECHOWNSKI asked if he had |ooked at the prograns
avai l able through Medicaid for famly planning where Medicaid
pays 90 percent and the state pays 10 percent.

COM SSIONER STREUR replied that he tried to get that
informati on today, but was unsuccessful. He added that famly
pl anni ng assistance was available through the [Division] of
Public Health, and a wde variety of prograns were available
t hrough Medi caid for both pregnant and postpartum wonen.

SENATOR W ELECHOWSKI asked if DHSS had or intended to look into
the Medicaid famly planning program for birth control. It was
his understanding that the state has the option of taking this
program whi ch is adm ni stered through Denali Kid Care.

CHAIR COGHI LL recalled that the famly planning Medicaid rules
fall under Social Security Title X, but can be admnistered
under Denali Kid Care.

SENATOR W ELECHOWSKI asked Conm ssioner Struer if he had or
pl anned to | ook into that program

COWM SSI ONER  STREUR responded, "W've been |looking at every
single option we can for young famlies in terns of famly
planning." He reiterated that extensive services were available
through the Division of Public Health, and added that he would
be surprised if the departnent didn't already cover nobst of the
services offered through Medicaid and Denali Kid Care. However,
he woul d do further research.
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CHAI R COGHI LL described a mngling of nonies flow ng into Denal
Kid Care and Public Health based on progranmati c approaches.

2:43: 37 PM

SENATOR MCGUI RE asked Conm ssioner Struer to consider providing
a single, accessible access point for poor wonen to get a |ist
of the resources and services he described today.

COWM SSI ONER  STREUR responded that the Division of Public
Assistance is already a one-stop-shop where an individual can
access the continuum of services. He discussed the work DHSS had
done to break down the silos within the departnment to connect
the services and acknow edged there was nore work to do to
better serve the whol e person

2:46: 54 PM

SENATOR W ELECHOWSKI asked Commi ssioner Struer to describe the
process DHSS went through to develop the new regul ations and
what they were.

COWM SSI ONER STREUR explained that a new section was added to
DHSS s regul ati ons governing abortion paynment conditions. This
was pronpted by "losing a half a mllion dollars every year out
of ny budget because of what | pay for abortions,” he said. Mire
importantly, it was to nake sure that the abortions that the
state pays for neet the intent of the Supreme Court decision of
2002. For a physician or provider in Alaska to be paid for
performng an abortion under Medicaid, they are required to
certify weither that it neets the conditions of the Hyde
Amendnent or that it doesn't neet the conditions of the Hyde
Amendnent but that the abortion procedure is nedically
necessary. Only the physician can signify that the abortion was
medi cally necessary. There is no definition of medi cal
necessity, but DHSS is allowed to track the required Hyde
procedures, which are reinbursable under federal guidelines or
non- Hyde, which are reinbursable under the 2002 decision. He
of fered to provide a copy of the form

SENATOR W ELECHOWSKI asked him to discuss the public comrent on
t he new regul ati ons.

COWM SSI ONER STREUR confirmed that DHSS did receive a |lot of
public coment. Many of the coments were not particularly
constructive, but they were regarding access, denial of access,
or increasing access. Planned Parenthood contributed in nmultiple
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lively discussions and ultinmately accepted that the form net the
letter of the law in the Suprene Court deci sion.

SENATOR W ELECHOWSKI asked if the new regulation permts doctors
to performelective abortions.

COWMWM SSI ONER STREUR responded that the certificate does not
address physician limts of practice. It speaks to rei nmbursenent
for an elective abortion versus a nedically necessary abortion
t hrough Medi cai d.

SENATOR W ELECHOWBKI inquired if a doctor would have to verify
medi cal necessity in order to receive paynent.

COWMM SSI ONER STREUR answered yes. The attendi ng physician has to
certify to one of the two conditions |isted below to obtain
rei nbursenent. The first option addresses the Hyde Amendnent and
t he second option addresses the Suprene Court deci sion.

e | certify based upon all the information available to ne
that before performng the abortion procedure on the
above patient her pregnancy was the result of an act of
rape or incest, or the abortion procedure on the above
patient was perfornmed due to physical disorder, physica
injury, or physical illness, including a |ife-endangering
physi cal condition <caused by or arising from the
pregnancy itself, that would place the woman i n danger of
deat h unl ess an abortion was performed.

e | certify based upon all the information available to ne
that the above does not apply, but the abortion procedure
was nedi cally necessary.

SENATOR W ELECHOWBKI asked if physicians have been submtting
the certificate and if DHSS has been accepting them and making
rei mbur senent .

COWM SSI ONER STREUR expl ained that the requirenment is effective
April 1, 2013, but some certifications have already cone in

2:52:35 PM

SENATOR W ELECHOMNSKI noted the exception in the bill for
abortion services in cases of rape or incest, and asked if he
had gi ven any thought to how that determ nation would be made.

COWM SSI ONER STREUR said he had given it thought but hadn't cone

to a conclusion. He added that he didn't intend to form a
conclusion until he had to deal with it in some form or manner.
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SENATOR W ELECHOWBKI said he thought it was inportant to have
sone discussion about who would nake the determ nation before
the bill conmes to a vote. He asked Conm ssioner Struer if he
woul d be able to come to sone conclusion about how the provision
woul d be enacted either before the bill noved from conmttee or
before it cane to a vote on the floor. "As a Senator who is
going to be voting on this, | would want to know what the policy
is," he said.

COW SSI ONER  STREUR responded that he couldn't provide an
answer, but he thought that a lot would depend on Legislative
Legal Services, the legal counsel for DHSS, and probably the
courts should it go forward.

CHAIR COGHI LL offered his perspective that the allegation of
rape would be indicated on the doctor's certification, nothing
nor e.

2:55:32 PM

SENATOR MCGUI RE stated that she would hope that state resources
woul d not be expended to investigate wonen in what woul d anount
to a witch hunt. If a woman tells her doctor she has been raped
or a victimof incest, she should be believed.

COM SSI ONER STREUR related that the only investigation that
DHSS is doing is requiring the certification.

2:56:11 PM
SENATOR DYSON expressed hope for universal honesty and
acknow edged reality.

CHAIR COGHILL said the discussion about not getting between a
woman and her doctor has been legitimate. It's also a legitimte
di scussion that sonme abortions are elective and, to date, those
haven't been defi ned.

SENATOR W ELECHOWSKI asked if the intention is to require a
doctor or DHSS to report a rape or incest to the authorities for
i nvestigation.

COWM SSI ONER STREUR said he couldn't speak to the requirenents
for a physician, but he didn't believe it was the departnment's
responsibility to report what is on the certification form

CHAIR COGHILL asked if there weren't already mandatory reporting
statutes.
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COMM SSI ONER STREUR answer ed yes.

CHAIR COGHI LL said he believes that nandatory reporting is
inmportant, particularly when it protects the young and innocent.

COWMWM SSI ONER STREUR said he didn't disagree but by the tine
Medicaid is infornmed, it's beyond third hand. He deferred to
| egal counsel to further articulate DHSS responsibility.

CHAIR COGHI LL opined that policy makers would |ook at that
wi thin the mandatory reporting requirenents.

2:59:52 PM
SENATOR W ELECHOABKI asked Conmi ssioner Struer if he envisioned
creating a new formto address rape and incest.

COWMWM SSI ONER STREUR responded that DHSS bases paynment for
abortion on the Hyde Amendnment and the Suprenme Court decision.
If SB 49 is signed into law, the form wll be anmended to
accomodate what's in the bill.

SENATOR W ELECHOWSKI asked if DHSS received |egal advice not to
define medi cal necessity in the regul ation.

COM SSIONER  STREUR said the departnent had |egal counsel
through the entire process, but he didn't recall getting that
advice. The Suprenme Court didn't provide a definition and the
regul ation followed that decision for basing paynent.

CHAIR CO@EH LL said he believes the bill refines what the court
sai d.

3:02:41 PM
SENATOR W ELECHOWBKI asked Comm ssioner Struer to follow up with
what the Planned Parenthood litigation cost the state.

CHAIR COGHI LL suggested he get the information from the
Department of Law (DQL).

CHAIR COGHILL stated that he would hold SB 49 in commttee and
bring it up again on Friday along with any anmendnents that m ght
be of f ered.

3:03: 55 PM

There being no further business to cone before the committee,
Chair Coghill adjourned the neeting at 3:03 p.m
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