SENATE FI NANCE COWM TTEE
March 18, 2013
9:13 a. m

9:13: 34 AM

CALL TO ORDER

Co-Chair Meyer called the Senate Finance Commttee neeting
to order at 9:13 a.m

VEMBERS PRESENT

Senat or Pete Kelly, Co-Chair

Senat or Kevin Meyer, Co-Chair

Senat or Anna Faircl ough, Vice-Chair
Senator Cick Bishop

Senat or M ke Dunl eavy

Senat or Donny d son

VEMBERS ABSENT

Senat or Lyman Hof f man

ALSO PRESENT

Senat or Fred Dyson; Chuck Kopp, Staff, Senator Fred Dyson;

Forrest Dunbar, Liman Fellow, Kris Sell, Vice-President,

Al aska Peace Oficers Association; Lee Phelps, Self; Kate
Bur khart, Executive Director, Advisory Board on Al coholism
and Drug Abuse; Richard Svobodny, Self.

PRESENT VI A TELECONFERENCE

Carmen Gutierrez, Co-Chair, Alaska Prisoner Reentry Task
Force, Anchorage; Seth MMIlan, Self, Anchorage; Wlt
Monegan, Al aska Native Justice Center, Anchorage; Rick
Allen, Drector, Ofice of Public Advocacy, Anchorage;
Quinlan Steiner, Self, Anchorage.

SUMVARY
SB 22 CRI MES; VICTIMS;, CH LD ABUSE AND NEGLECT

SB 22 was SCHEDULED but not HEARD.



SB 56 RECLASSI FYI NG CERTAI N DRUG OFFENSES

SB 56 was HEARD and HELD in commttee for further
consi derati on.

Co-Chair Meyer noted that Senator Hoffman had an excused
absence for the day.

#sb56

SENATE BILL NO. 56
"An  Act relating to certain crinmes i nvol vi ng
controll ed substances; and providing for an effective
date."

9:14: 36 AM

SENATOR FRED DYSON, offered that the state had a propensity
to over crimnalize offenses during the past few decades.
He shared that his office was undergoing an effort to get
"smart on crime" and stated that the legislation was the
first step in that effort. He pointed out that the
| egislation reclassified crines involving small anounts of
drugs, in which there was no harm and no intent to
distribute, froma Cass C felony to dass A m sdeneanor.
He related the growing prison populations in Al aska over
the last 12 years and shared that currently, 60 percent of
the population in the state's corrections institutions were
non-vi ol ent offenders. He remarked that the Goose Creek
Prison had a cost of $250 nillion to the state and pointed
out that the Departnment of Corrections (DOC) predicted that
if the rate of incarceration did not change, another prison
the same size would need to be built in 7 years. He
reported that Legislative Research Services had indicated
that the bill would avoid 10s of mllions of dollars in
costs every year.

CHUCK KOPP, STAFF, SENATOR FRED DYSON, introduced hinself
and M. Dunbar. He related that M. Dunbar was a recent
graduate of Yale Law School who had helped wth the
research on the bill as part of a Liman Fellowship. He
related that the current cost of the state's drug policy
was not sustainable and enphasized that the bill would not
decrimnalize anything that was currently in the law. He
stated that it would still be against the law to possess
any amount of a Schedule A or Il A drug. He shared that the
essence of SB 56 was to set a threshold for what was a
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felony amount and offered that that w thout establishing a
threshold, the state was not being conscious of the tota
inpact to the system He relayed that <corrections and
i ndependent researchers had shown that by classifying drug
possession for small, non-distributable anmounts as a
felony, the state was paying $54,000 per year for each
person that was in prison for that Iong on a felony charge.
He stated that the bill treated drug possession simlar to
the current treatnent of DU's and explained that the first
two possessions would be msdeneanors, while the third
violation would be a felony. He stated that the |egislation
would elimnate the felony l|abel for the first tine
of fenders. He expounded that a felony |abel prevented
enpl oynent prospects, affordable housing, and professiona
licensing, which had been determined to be variables that
were strongly related wth recidivism and donestic
vi ol ence.

M. Kopp spoke to the sectional analysis of the bill (copy
of file).
Section 1

1. Anmends t he crim nal statute AS 11.71.040
(M sconduct Involving Controlled Substance in the
Fourth Degree), raising the quantity of Schedule IA or
1A controlled substance needed to be found in an
of fender’s possession that would precipitate a felony
charge from “any anobunt” to a quantity that inplies
di stribution.

2. Establishes that the quantity possessed that
inplies distribution and opens an offender to a felony
charge is 15 or nore tablets, anpules, or syrettes
when the Schedule A or I1Ais found in such a form

3. Further establishes that the quantity possessed
that inplies distribution and opens an offender to a
felony charge is 3 grans when the Schedule 1A or IIA
substance is in the form of a preparation, comnmpound,
or m xture.

4. Creates a carve out for the substances heroin and
Lysergic acid diethylamde (LSD), each of which wll
be subject to a stricter felony quantity limt: 500
mlligrams for heroin and 300 mlligrans for LSD.
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5. Provides for an *“escalating punishnment” system
wherein a repeat offender found in possession of any
anmount of Schedule 1A or I1A substance may still be
prosecuted for Msconduct Involving a Controlled
Substance in the Fourth Degree—a Cass C Felony—f
they have been previously convicted of any drug
of fense defined in AS 11.71.010 - 11.71.050 in the
five years preceding the current offense.

6. Leaves unaffected any provisions of this statute or
any other controlled substance statute that enpowers
| aw enforcenent and prosecutors to charge and convict
di stributors of controlled substances.

Section 2

1. Provides that offenders found in possession of
smal | quantities of Schedule I A and Il A substances may
be prosecuted under AS 11.71.050 (M sconduct Involving
a Controlled Substance in the Fifth Degree), a Cass A
M sdeneanor .

2. Establishes that an offender may be prosecuted of a
M sconduct Involving a Controlled Substance in the
Fifth Degree if they are found with any anount of a
Schedule I A or |1 A substance up to the felony limts,
above which they are subject to felony convictions
under AS. 71. 040.

3. Establishes the felony Iimt as 15 tablets,
anpul es, or syrettes if the substance is found in such
a form o 3 granms if found in a preparation
conmpound, or m xture.

4. Includes carve outs for heroin and LSD, for which
the felony limts wll be 500 and 300 mlligrans,
respectively.

Section 3

1. Establishes that this Act applies to offenses
commtted on or after the effective date of the Act,
except that references to previous convictions in the
“escal ating punishnent” or “three strikes” provisions
of Section 1 include convictions occurring before, on,
or after the effective date.
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Section 4

1. Renoves conflicting |anguage related to Bath Salts
fromthe MCS-4 and MCS-5 statute. After the passage
of this bill, Bath Salts wll be treated as other
Schedule [I1A controlled substances, wth the sane
felony limts as, for exanple, methanphetam ne.

Section 5

1. Provides for an effective date.

9:22:44 AM

Co- Chair Meyer noted that Co-Chair Kelly and Senator Bi shop
had joined the commttee.

Vice-Chair Fairclough pointed to the bill's effective date
and asked how the state would handle people who were
already incarcerated if the legislation passed. She
inquired if people who were currently incarcerated would be

able ask for consideration under the bill and wondered if
that would be a good thing. M. Kopp replied that they
could ask for consideration under the bill, but that the
main thing the bill did was that it addressed a future act
if a person did have two prior convictions within a five-
year period. He expounded that the bill could result in a

felony for people that were incarcerated for the third tine
and that it did incorporate two prior acts. He opined that
if the question pertained to whether sonmeone who was
convicted under the old law could ask for a felony to be
turned into a msdeneanor, then he believed the answer was
no. He explained that soneone could make a |egal argunent,
but opined that it would not "hold water" because the |aw
woul d apply goi ng forward.

Vice-Chair Fairclough nentioned the high and escalating
costs of incarceration and inquired if there was a reason
the state would not want to have mandatory drug counseling
or "something else" that would be the responsibility of the
previously convicted individual. M. Kopp responded that
the questions were excellent public-policy questions that
needed to be expl ored.

Vice-Chair Fairclough noted that it had had been said for a

nunber of years that the prisons in Alaska were full and
that the state was picking up the costs for people who were
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non-violent drug offenders. She wanted to see sone
di scussion in the future regarding the bill's effective
date and noted that people could be |anguishing in prison
because of a date versus how the state was view ng that
offense in the future.

Co-Chair Meyer noted that the committee would probably hear
some options in the future as the bill progressed through
t he process.

Senat or Dunl eavy observed that he concurred with Vice-Chair
Fai rcl ough. He explained that if there was a way to "reach
back”™ and sonehow mitigate "where those folks are now' in
order to allow them fall under the bill's concept, it would
be sonet hing that he would | ook forward to.

9: 25: 56 AM

FORREST DUNBAR, LI MAN FELLOW began a presentation titled
"Recl assi fying Nonviolent, Small Quantity Possession."
(copy on file) He stated that he was on a fellowship that
was being hosted by the Ofice of Public Advocacy (OPA),
where he had conducted the research, but stressed that he
did not represent OPA, the Department of Adm nistration, or
any ot her executive branch of governnent.

M. Dunbar spoke to slide 2 titled "Reclassification of
Drug Possession.”

e SB 56 creates an “Escal ating Punishnment” system
simlar to the State’s approach to DU’'s or DV4' s
(Domestic Violence in the 4th Degree). Key
features:

Recl assi fication of smal | gquantity,
nonvi ol ent possession to a m sdeneanor

e “3-strikes” Rule. Repeat offenses= felony.

e Strict quantity limts; over the |imt =
inplied distribution = fel ony.

* No restrictions placed on | aw enforcenment or
prosecutors to pur sue drug deal ers,
regardl ess of quantity (i.e., any evidence
of selling drugs = felony).
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e This should |l ead to reductions in:
e Prison adm ssions
* Legal and adjudication costs

* Lowrisk offenders being placed on felony
probati on

e Collateral consequences for si npl e
possessi on of fenders

e Reduction in indirect costs, such as welfare
costs

e Significant cost savings while maintaining public
safety.

M. Dunbar stated that the bill only applied to non-
violent, small quantity possession of fenses.

M. Dunbar addressed slide 3 titled "Alaska's Prison
Popul ation Gowh." He stated that the graph on the slide
was from DOC. He noted that the red line represented the
nunber of prison beds that were available in the state and
pointed out the junp in 2012-2013 when Goose Creek Prison
had been brought on line. He stated that the blue Iine,
whi ch was the prison population, had been grow ng at about
3 percent a year, which was nore than double the rate of
general population gromh. He related that in 2013, the
lines crossed and that the state would be faced with the
prospect of building another prison or exporting Al askans
out side of the state.

M. Dunbar discussed slide 4 titled "Drivers of Al aska's
Prison Popul ation G owh."

1. Increased admi ssion for Felony Theft in the Second
Degree—theft of property val ued over $500—and
increased sentence |lengths associated wth these
of f enses.

2. A 63%rise in prison adm ssion for drug offenders,

particularly felony offenders convicted of possession
of f enses.
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>>Addr essed by Senator Dyson’s SB 56.

3. Increase in Petitions to Revoke Probation (PTRP s)
and probation violations.

>>Connected to  nunber of offenders on felony
probation; greatly inpacted by SB 56.

*Source: DOC Meno, Factors Driving Alaska s Prison
Popul ation Growth, at 1 (August 24, 2012).

M. Dunbar discussed a 2012 internal nmeno from DOC and
stated that it indicated that there were three prinmary
drivers of the prison population growth, which were
displayed on the slide. He stated SB 56 attenpted to
address the second point on the slide, but that it would
al so have an inpact on the third point because there would
be fewer people on felony probation.

M. Dunbar spoke to slide 5. He stated that in the |ast
five years, there had been a fairly large increase in the
nunber of charges of M sconduct Involving a Controlled
Substance in Fourth Degree (MCS-4), which was a Cass C
felony. He related that typically a MCS-4 was prosecuted
for anyone caught with any quantity of a Schedule 1A or 1A
drug. He thought that a person could also receive MCS-4
for being caught with a large quantity of Marijuana or
having Marijuana on a school ground. He stated that the
bill addressed the sinple possession offense and left the
ot her portions of MCS-4 untouched. He added that the bill,
in no way, inpacted the difference Schedules and reported
that bath salts would remain a Schedul e Il A substance.

9:29: 26 AM

M. Dunbar di scussed slide 6 titled "Col | at er al
Consequences from Smal | -quantity Drug Fel onies.”

* First and forenost, barrier to enpl oynent:
o Medicare/Medicaid facilities - federal |aw
o Anchorage School District - district policy

0o North Slope - Private HR deci sion
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« Difficulty finding housing

e Inability to qualify for certain federal benefits,
I i ke Food Stanps

e Ineligible to become a Village Public Safety Oficer

e Oher barriers: stretched to 26 pages of appendices in
full report

e SB 56 allows Alaskans to avoid mny of these
consequences if they are not repeat offenders.

M. Dunbar stated that an inportant consideration was that
felons were, in many ways, renoved as functioning nenbers
of society. He pointed to the first bullet point and
related that even if Alaska changed its own |aws, all of
the collateral consequences would not be affected. He
recalled that during his research, he had contacted an HR
firm that hired on the North Slope. He related that the
firm did not hire nost felons and that even for non-
violent, lowlevel felons, it required a ten-year cooling
off period. He observed that the Anchorage School District
had a simlar policy that required ten years to have
el apsed since a felony conviction in order to gain
enpl oynent. He concluded that SB 56 renoved non-violent
drug of fenders fromthe "felony web."

M. Dunbar spoke to slide 7 titled "Reduced Legal and
Adj udi cation Costs." He discussed the slide's graph and
related that partly because a felony on one's record was so
serious, they were fought nuch harder in court; partially
because of this, it took nore than twice as long for the
average felony case to reach disposition in Anchorage
courts as it did for m sdenmeanor charges. He nentioned that
the increased tinme to disposition was inmportant to note
because it led to higher costs to the prosecutors, the
court system and to the defense agenci es.

M. Dunbar addressed slide 8 titled "Annual Savings from
Reduced Legal and Adjudication Costs." He shared that in
his research, he had tried to estimte what the savings to
the different defense agencies and the courts would be from
a reduction on felony charges. He reported that his
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research had found that there would be between $400, 000 and
$800, 000 in annual savings, which came from the reduction
in days, as well as from other aspects. He explained that a
grand jury did not need to be enpaneled for a mi sdeneanor;
also, if a msdeneanor did go to trial, it required a
smaller jury than a felony did. He stated that nost
inmportantly, typically m sdeneanor charges involved |ess
experienced, | ess expensive attorneys on both the
prosecution and the defense. He stated that he had reached
out to the Departnment of Law (DOL) during his research, but
had been unable to get data from the departnment regarding
cost savi ngs.

M. Dunbar spoke to slide 9 titled "Projected Range of
Annual Savi ngs to DOC from Reduced | ncarceration
Popul ation.” He related that the |largest savings to the
state would be in DOC. He stated that a simlar reform had
been passed in Colorado and had been attenpted in
California and that the two states’ equi val ents  of
Legi sl ative Research Services perfornmed estimates of the
bed inpact of those refornms. He relayed that he attenpted
to take those estinmates, analogize them to Al aska, and
change themto neet the Alaska's cost structure. He pointed
out that wusing the estimates, he had found between $1.5
mllion and $2 mllion in cost savings within 4 years. He
stated that Legislative Research Services had conducted its
own study that used a different nethodology and had found
about $14 mllion in annual costs. He pointed out that the
| egislative research's nodel operated on "costs" and not
"cost savings" and enphasized that the two estinates were
measuring slightly different things; however the estinates
suggested that there were mllions of dollars in potential
costs savings that could be reached through the bill. He
concluded that he had tried to be very conservative wth
his estimates.

M. Dunbar discussed slide 10 titled "Public Safety: Map of
Lower-48 States Wiere Drug Possession is a M sdeneanor."” He
related that the map depicted the 14 states where the

offense that the bill dealt with was al ready a mi sdeneanor.
He pointed out that while Alaska would be joining the
mnority of states, it would be far from the first to

i npl enent the policy. He shared that the wmap was
interesting because it showed that the states were varied.
He pointed out that while the states were concentrated in
the Northeastern U S., they included poor states Iike
M ssi ssi ppi, rich states |I|ike New York, rural and
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conservative states like Womng, and urban and |iberal
states |i ke Massachusetts.

9:34:18 AM

M. Dunbar addressed slide 11 titled "Public Safety:
Statistical Conparison.”™ He relayed that he did not have
the kind of data that was necessary to do regression
analysis and that he did not want to overstate his
conclusion. He stated that he was not claimng that there
was a causal [link between making small-possession, non-
violent drug offenses a nisdeneanor and "these Kkinds of
outconmes."” She related that it was the case, for whatever
reason, that the states where the offense was a m sdeneanor
had | ower rates of violent crine, property crine,
incarceration, and drug use. He opined that the slide's
listed states probably had |ower rates of drug use because
they had higher rates of drug treatnent, which was proven
nore effective at actually reducing drug use. He pointed to
the slide and related that it showed that the |evels of
drug treatnment were significantly higher in states where a
smal | -quantity, non-violent drug offense was a m sdeneanor.
He stated that a counter argument to bills like SB 56 was
that the threat of a felony was needed to keep people in
drug treatnment, which was denonstrably not the case; there
were higher drug treatnent rates in msdeneanor states. He
believed that Al aska had the tools necessary by using the
Class A msdeneanor charge in order to keep people in
treatment. He recalled speaking with prosecutors, judges,
and probations officers during his research, who had
indicated that between three and nine nonths of suspended
time was needed in order to incentivize people to stay in
treatnment; this was inportant to note because the state
could sentence up to a year in prison, as well as up to a
$10,000 fine for a Cass A misdeneanor. He concluded that
the rates of rape and donestic violence were also lower in
"m sdeneanor states.”

M . Dunbar discussed slide 12 titled "Concl usions."

* Predicted outcones from SB 56
o Mnimal inpact on public safety.
o Large reduction in collateral consequences

for of f enders and I mpr ovenent in
enpl oyability.
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0 Reduction in Probation Oficer casel oads.

o Between $5.77 and $10.31 mllion in savings

to the State over four years, increasing
thereafter (LRS esti mat es consi derably
| arger).

M. Dunbar believed that the bill, as it was structured

woul d have a mnimal inmpact on public safety. He discussed
the third bullet point and related that it was particularly
inmportant to Anchorage because the officer caseloads were
too high there. He opined that for best practices, the
casel oad per officer should be around 80, but that it was
currently around 120 cases in Anchorage. He concl uded that
if the state was able to bend the prison population growth
curve down and put off the day that it would have to build
another Goose Creek Prison, it could save hundreds of
mllions of dollars.

Co-Chair Meyer inquired what percentage of Alaska's
crimnal offenders were in prison for non-violent crines.
M. Dunbar believed it was 64 percent. He offered that
around the year 2000, the mpjority of people in Al aska's
correctional facilities were violent offenders and that
there had been a large growh in the nunber on non-viol ent
of fenders in the state's prisons since that tinmne.

Co-Chair Meyer inquired if individuals that were charged
with possession of marijuana or cocaine were actually
charged as felons or if it was usually negotiated into a
m sdemeanor. M. Dunbar clarified that the bill did not
affect marijuana laws and that it was relatively infrequent
to be charged with a felony for marijuana, unless it
involved a very large anobunt. He related that the bil

dealt with nore serious drugs and offered that dependi ng on
the circunstances, marijuana and cocaine possessions were
often negotiated down to Class A nisdeneanors. He pointed
out that there was a forner prosecutor online who could
speak to the question better, but that nany people were
pri son or had been charged with a felony for this offense.

Co-Chair Meyer noted that there were several people online
from law enforcenent and the judicial system that could
answer his question. He related that violence was often
associated with drugs and that there were nultiple factors
that went into a judge's decision at sentencing. He opined
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that the bill was a great idea and felt that prisons should
be for violent offenders.

Co- Chair Meyer OPENED public testinony.

9: 39: 25 AM

CARMVEN GUTI ERREZ, CO CHAIR, ALASKA PRI SONER REENTRY TASK
FORCE, ANCHORACE (via teleconference), testified in support
of SB 56 and provided a brief history of her work
experience as a crimnal defense attorney in the state, as
well as her tine working for DOC. She related that she had
seen a nunber of lives ruined because of the felony
| abeling and incarceration that occurred primarily because
society had decided that it was appropriate to incarcerate
the people that it was nmad at, as opposed incarcerating the
people that it was afraid of. She related that the
incarceration rates for non-violent crimnals had risen
dramatically and that the percentage of non-violent
convictions had increased from 42 percent in 2002 to 62
percent in 2011. She pointed out that DOCs annua

operating budget had also increased dramatically since 2005
and had grown at an approxi mte annual rate of 5.5 percent
since that tinme. She stated that the nunber of Al askans who
were being charged and convicted as felony drug offenders
was growing each year, despite the fact that the
prosecuting attorneys and prosecutors had the discretion to
reduce sone of these felony offenses to m sdeneanors. She
shared that the incarceration rates for both m sdemeanor
and felony drug offenses had increased by 63 percent since
2002. In 2002, there were 967 adm ssions to DOC, which grew
to 1,574 in 2010. Additionally, from 2002 to 2010, the
adm ssions for felony drug offenders in in DOC had risen by
over 81 percent. She noted that the average |length of stay
for a felony offender had al so increased over the last ten
years; in 2002, the average stay for a felon was 6.6 years,

whi ch had had increased to 7.2 years by 2011. She renarked
that the cost of incarceration was rising each year along
with the increased incarceration rates. She offered that
i ncreased costs, length of stay, and the increase in felony
| abels may "be well and fine" if the state's approaches
were effective in reducing crimnal recidivism but that
research had shown that Al aska's approach was not working

She related that in Novenber of 2011, the Al aska Judicia

Council released an updated version of its 2007 recidivism
study, which showed that the recidivism rates had not
i mpr oved.
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9:44: 43 AM

Ms. Qutierrez stated that Alaska still had 2 out of 3
Al askans returning to prison for a probation violation or a
new offense within the first 3 years of release. She
suggested that Al askans were not receiving good value for
their crimnal justice dollars and submtted that the state
was at a crossroad. She discussed the high construction and
operating costs of the Goose Creek Prison. She stated that
in 1982, 1 out of every 90 Al askans was under the
jurisdiction of DOC, by 2007, that nunber had increased to
1 out of every 38, which again increased to 1 out of every
36 Al askans by 2009. She was supportive of people being
accountable for their own conduct, but offered that the
issue was how the state dealt with drug use that did not
involve distribution. She submtted that research had shown
that incarceration for the sinple possession of controlled
substances was not a cost-effective or public-safety m nded
approach. She discussed the collateral consequences of
felony |labeling and shared that the consequences to
Al askans were severe. She stated that Al aska had 492 state
statutes and regulations that pertained to collateral
consequences for crimnal convi cti ons, which clearly
inmpacted an individual's ability to find enploynent and
housi ng. She di scussed her experience with prisoner reentry
issues at DOC and related that sone of the state's | argest
corporate landlords had a blanket policy not to rent an
apartnent to any individual who had a felony conviction
that was not at least 8 years old. She offered that the
state was creating a large class of Al askans who could not
get a second chance. She opined that the bill would give
Al askans a neani ngful opportunity to obtain rehabilitation
for drug issues and pointed out that under the |egislation,
a person would still get felony on their third conviction

She offered that the state needed to | ook at nore effective
strategies for addressing the issue of <crimnality in

Al aska, particularly regar di ng | ow | evel , non- vi ol et
of f enses.
9:51: 26 AM

Co-Chair Meyer observed that M. Qutierrez had spent a
great deal of tine and effort on the issue and related that
the commttee appreciated her testinony. He related that he
personally agreed with M. Gutierrez, but wanted to hear
nore about the bill. He offered that small quantity
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possession offenders should not be in prison, but stated
that there was concern with distributors of narcotics. He
assunmed that the bill did change the l|aw regarding the
distribution of drugs and inquired if that was correct. M.
GQutierrez pointed out that M. Kopp and M. Dunbar could
explain in greater detail, but that the bill did not
address the issue of dealing or the delivery of a
controll ed substance. She continued to explain that the
bill did not hanper a prosecutor's ability to prosecute
individuals who were charged wth dealing controlled
substances. Co-Chair Meyer noted that the state had a
problem with heroin and oxycontin and that the people
pushi ng those drugs should not be shown any | eniency.

Co-Chair Kelly pointed out that the bill only applied to
possessi on of f enses.

SETH MCM LLAN, SELF, ANCHORAGE (via teleconference),
testified against SB 56. He discussed his history working
in law enforcenent and his recent experience investigating
street level drug trafficking. He discussed his work in the
capacity of a drug investigator. He addressed the bill's
requi renent of two or nore prior convictions before making
t he possession of a Schedule A or IIA a Cass C felony and
related that the Anchorage District Attorney's Ofice
regul arly made pre-i ndi ct ment of fers of Suspended
| mposition of Sentence (SIS) for the first MCS-4; this
meant that if the defendant conpleted a designated period
wi thout conmmtting new crimes, the conviction was set
aside. He pointed out that the SIS effectively nade the

bill's requirenent of two prior convictions actually three
convictions. He discussed the weight and anount thresholds
of certain drugs in the bill. He stated that nunber

threshold of less than 15 tablets of oxycodone was
unrealistic for sinple possession. He relayed the current
street prices for oxycodone, as well as the average daily
usage of an addict. He offered that the threshold of |ess
than 3 grans of a Schedule 1A or IIA substance was also
unrealistic. He pointed out that the street price for
crystal nethanphetam ne was around $240 per gram and that
the average addict was rarely in possession of nore than .5
grans to 1 gram He shared that the average street price
for cocaine was about $100 per gram and that the average
addict was rarely in possession of nore than .2 grans to 1
gram the average ampunt was even |ess for crack cocaine.
He offered that dose of heroin was around .1 grans or |ess
and shared that the street value of that amount was $50;
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t he average user was consunming .1 grams to .4 grans daily.
He stated that the bill's threshold exception of .5 grams
all oned for m sdeneanor possession of 10 to 18 doses. He
stated that he had contacted and reviewed the bill with a
former confidential informant who used to be a heroin and
met hanphet am ne deal er; the informant had agreed that the
| egislation would enpower a street-I|evel deal er. He
concluded that the bill would establish m sdenmeanor anounts
and weight thresholds that were actually distribution
anounts, that the requirenment for previous m sdeneanor
convictions before becomng a felony was unrealistic, and
that it would enable the street-level drug trafficker.

Co-Chair Meyer appreciated M. MMIllan's work on bath
salts, "spice", and other "so called" |egal drugs.

9:56: 59 AM

Co-Chair Kelly requested a witten copy of M. MMIllan's
testinmony. M. McMIIlan responded in the affirmative.

WALT MONEGAN, ALASKA NATIVE JUSTI CE CENTER, ANCHORAGE (via
tel econference), spoke in support of SB 56. He shared that
the bill was a logical and intuitive approach to fighting
addiction. He shared that he was opposed to the "scarlet
letter” that cane with a felony. He was synpathetic wth
the previous testifier, but stated that the bill did so
many positive long-term things within society. He pointed
out that the state currently operated under the traditional
"retributive justice, which was based on pain and
puni shnent," which resulted in about a 66 percent
recidivism rate. He pointed out that several years prior,
the state had begun to enploy aspects of a "restorative
justice,"” which were the therapeutic courts. He shared that
the therapeutic courts had proven to be very effective,
whi ch had been confirmed in studies by the Al aska Judicia
Council. He shared that Native participants had responded
well to the therapeutic court prograns. He offered that the
state needed to consider the downstream aspects of what
having a felony conviction did and pointed out that it
hi ndered enpl oynent, housing, and other things. He cited a
study titled "The Adverse Chil dhood Experience Study" and
pointed out that having a parent in prison was one of the
ten factors that led to health and behavioral issues |ater
inlife. He opined that the bill would help mtigate future
downstream i ssues and offered that it was an investnent in
i ndi vi dual s and soci ety.
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10: 01: 33 AM

RI CK ALLEN, DI RECTOR, OFFICE OF PUBLI C ADVOCACY, ANCHORAGE
(via teleconference), testified OPA's support of the SB 56.
He shared that there was a devastating inpact of felony
convictions on individuals and famlies and related that
the scope was larger than the inpacts on an individual's
enpl oynent prospects. He explained that studies showed that
having a parent in prison could be just as harnful to a
child as witnessing or experiencing donestic violence. He
continued that children with parents in prison were nore
likely to be in need of aid or be involved in the juvenile
justice system and pointed out that either of these
scenari os cost OPA resources that could be used el sewhere.
He shared that the district court was able to deal with a
| arge volune of cases in a tinely and efficient manner and
that the m sdeneanor disposition of |owlevel drug cases
woul d enable OPA to use Iless expensive attorneys. He
offered that the bill should also reduce the anount of
litigation in these matters, which would result in saving
noney in attorney time, travel, and expert wtnesses. He
opined that results from other states had shown that
reclassification would likely have no negative inpact on
public safety. He offered that the Ilegislation would
positively inpact the lives of OPA clients and save the
state consi derabl e resources.

QUI NLAN STEI NER, SELF, ANCHORAGE (via teleconference),
expressed his support for SB 56. He stated that the bill
would |ikely have a positive inpact on an individual's
attenpt at rehabilitation. He offered that the opportunity
to take personal responsibility for a drug addiction would
likely divert a significant nunber of people out of the
system wi t hout the consequences of felony convictions.

10: 05: 25 AM

KRI' S SELL, VI CE- PRESI DENT, ALASKA PEACE OFFI CERS
ASSCCI ATI ON, expressed the association's opposition to SB
56. She offered that the bill's cost-savings estimtes were
not reasonable and related that the Departnent of Law
already plea bargained felonies down to mnisdeneanors or
dism ssed themin the face of likely or sincere comm tnent
to treatnent. She related a story that illustrated her
point. She stated that the bill dealt wth expensive,
hi ghly addictive drugs, which drove users to significant
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crimnal activities and that although there had been
di scussi on about the nature of the offense, there had been
no reference to whether the person thenselves was non-
violent or whether they were commtting other felonies. She
related that it would be easy to be able to put crimnals
into "neat, constrained little boxes," but offered that
people who were experinenting with heroin did not go to
work all day and pay their bills. She stated that heroin
was a highly-addictive, life-destroying drug that pressed
people into an entire lifestyle of crinme. She warned
against renmoving the tools that |aw enforcenent needed to
address the issue and pointed out that "this" very snall
portion of the population commtted the vast majority of
crinmes.

Senat or Bi shop expressed appreciation for the work of peace
officers and noted that he had been a victim of a hone
burglary. M. Sell observed that the burglary had probably
felt quite violent. Senator Bishop indicated that it had.

Senat or Bi shop observed that Al aska had been fighting a war
on drugs for 40 years and had spent billions of dollars on
the issue. He inquired what the comobn sense approach to
the problem of drug use was and noted that the current
approach was not working. M. Sell acknow edged that the
current system was not working and asserted that she was a
strong advocate of accessible and available treatnment. She
poi nted out that sonme addicts had a brief period of being
open to treatnent, but that if they were put on a waiting
list, the bureaucracy was too conplicated, or they had
other nental-health problens that were not being net, it
becanme necessary to lock them up for public safety. She
pointed out that the ideal system wuld help these
of fenders, but that renoving the consequences for these
types of offenders |engthened and deepened their career.
She wondered if the conmttee wanted to send the nessage
that experinmenting with heroin was the sanme type of offense
as keeping an envelope that you found with $100 in it. She
concl uded that renoving the consequences woul d not notivate
peopl e.

10: 12: 03 AM

LEE PHELPS, SELF, testified against SB 56. He related his
wor k experience in drug enforcement in Al aska. He recalled
that prior testinony had stated that the bill dealt wth
non-vi ol ent of fenders and woul d not decrimnalize anything,
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but thought that the bill would have several unintended
consequences. He related that M sconduct |[nvolving Wapons
in the Second Degree was currently a Class B felony under
AS 11.61.195. He explained that it was currently a Cass B
felony to possess a firearmin the comm ssion of an offense
under AS 11.71.010 through 11.71.040, but that if the bill
were to pass, soneone would be able to legally possess a
firearm while also possessing nethanphetam ne, cocai ne,
heroin, or oxycodone. He opined that soneone under the
i nfluence of those drugs should not be allowed possess a
firearm He recalled recently arresting sonmeone who
possessed t wo firearns, her oi n, cocai ne, and
nmet hanphetam ne and related that the individual had been
charged with four felonies; if the bill was passed, the
perpetrator would have been charged instead with a Cass A
m sdeneanor. He concluded that the bill would represent a
gross injustice in protecting society if it were to pass.

Senator Dunleavy thought the last several testifiers had
indicated that reducing the penalties would make the drug
probl em worse and inquired if doubling the penalty would
make things better. M. Phelps replied that what he was
saying was that the bill would make a Class B felony |ega
and pointed out that the U S. Suprene Court had stated that
drugs and guns were associated with each ot her.

Senator Dunleavy inquired if the bill would change the |aw
so that soneone who had guns and was doing drugs would be
charged with a m sdeneanor instead of a felony. M. Phelps
replied that they would not be charged with a weapons crine
at all, but would be instead charged with a Cass A
m sdeneanor for the possession of the controlled substance.
He noted that from a public safety standpoint, he did not
want anyone who had narcotics to al so have a gun

Senator Dunl eavy inquired why other testifiers that were in
the same business as M. Phelps had a different opinion
about the | egislation.

10: 18: 14 AM

KATE BURKHART, EXECUTI VE DI RECTOR, ADVI SORY BOARD ON
ALCCHCLI SM AND DRUG ABUSE, testified the board' s support of
SB 56. She stated that the board had provided a letter of
formal support for the bill and that it had deliberated at
length and taken a formal vote on matter. She stated that
t he advi sory board had wei ghed the considerations that were
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being voiced from the |aw enforcenment community, but that
because the traditional justice responses were not always
effective at dealing with the issue, it had felt that
access to treatnment was a better option. She stated that
the effectiveness of having access to treatnent had been
proven wth the therapeutic courts in Alaska and remarked
that the m sdeneanor process allowed the courts to order
people into treatnent.

Senator O son noted that the people who were out there
"where the rubber neets the road," who dealt with crimnals
that may have ill intent for society in general, seened to
disagree with M. Burkhart's views on sinply going into
treatment. M. Burkhart responded that part of the board
nmenbers' deliberations was to reflect on the experiences of
board nenbers who were in recovery thenselves; several of
the board nenbers were in recovery for illicit narcotics

She related that the board had nmenbers who had contact wth
the crimnal justice system before their recovery period
and pointed out that it also had providers of treatnent
services that offered assistance to people who were engaged
with the crimnal justice system She offered that the
di scussion had been inforned by the experiences of board
menbers and the public that it served, which had indicated
that while many people had ill intent, characterizing all
people who were in possession of a small anobunt of a
Schedul e Il A substance as someone who was going to burgle a
honme was incorrect. She shared that the board had a nenber
who had been addicted to heroin and had never been invol ved
in crimnal activity and furthered that board nenbers were

persuaded by its experience, as well as their clients'
experiences, when it decided on whether or not to support
the bill. She related that the board dealt with people who

had not been full-fledged addicts yet, but that as result
of a felony conviction, had lost their jobs, their access
to public housing, and their ability to support their
famlies. She pointed out that hardcore addicts did present
a public safety concern at tinmes, but that there were also
peopl e who were experinenting or were not engaged in the
crimnal elenents who would be unable to support their
famlies as a result of a felony. She related that the
board was trying to balance an appropriate and effective
response, but admitted that the nmenbers had not | ooked at
the legislation's financial consequences to the state.

Senator dson commented that sone of the board' s nmenbers
were recovering addicts and inquired if the drug users that
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made it to "that level" were a very small subset of the
entire segnent of society that had "this affliction.” He
offered Ms. Burkhart's assertion in contrast to the two
prior testinonies by |law enforcenment officers. M. Burkhart
believed that the board nenbers' recovery was a testanent
to the effectiveness of treatnment services when they were
made avail able. She related that there were many facets to
every problem and stated that she represented people who
experienced substance abuse disorders, the providers of
services, and the famlies and comunities. She offered
that she was not saying that the board s perspective was
nore inportant or valid than that of |aw enforcenent, DCC,
or policy makers, but that it was part of the many facets.
She concluded that bal ancing all of the conpeting
experiences and perspectives was why policy naking was
hard. She added that the board had approached the bill from
its own perspective, but recognized that |aw enforcenent
had a different one.

10: 24: 41 AM

Senator Bishop expressed appreciation for the work of the
Advi sory Board on Al coholismand Drug Abuse.

Senator Dunleavy inquired if there were nore violent crines
associated with alcohol or with people under the influence
of the drugs that were covered in the bill. Co-Chair Meyer
stated that the commttee would finish taking public
testi mony before the question was addressed.

10: 26: 01 AM

RI CHARD SVOBODNY, SELF, expressed concerns about the
unf oreseen consequences of SB 56. He discussed the revision
of drug laws in Alaska in 1982 and observed that the state
had followed a nodel that was simlar to the federal
government's nodel . He explained that the state's
"Schedul es” on controlled substances were generally the
sane as the federal governnent's system Alaska had six
schedul es and the federal system had five. He related that
a schedule of a drug was based on what the perceived danger
of that substance was. The past history, use, t he
bi ochem stry, toxicity, the history of abuse, and how it
related to other crines were taken into consideration when
formulating the perceived danger and scheduling. He
expl ained that Schedule IA controlled substances, which
i ncluded heroin and oxycontin, dealt wth substances that
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were viewed as the nost serious. He stated that a Schedul e
VI substance was narijuana. He stated that the nethodol ogy
in determning which schedule a drug fell wunder was laid
out in statute. He noted that testinony regarding the
reasons for the bill's proposed change was based on a
factor of cost, which was not envisioned by the 1982
| egi sl ature when it had nade the criteria. He related that
the cost of incarceration had not been considered when the
schedul es were established and offered it could be added to
the bill as a determining factor in scheduling.

M. Svobodny stated that one elenent of state's drug |aw
pertained to the nature of the offense and that the other
part dealt with the prohibited conducted, which consisted
of six difference degrees. He pointed out that just Ilike
the schedul es, the nost serious degrees started on top. He
related that M sconduct Involving a Controlled Substance in
the First Degree (MCS-1) was an unclassified felony and
included things like distributing heroin to children or
being involved in a continuing crimnal enterprise. He
stated that M sconduct Involving a Controlled Substance in
the Sixth Degree (MCS-6), which was the |east serious
degree, was the possession of |ess than one ounce of
marijuana. He stated that the bill only addressed M CS-4
and M sconduct Involving a Controlled Substance in the
Fifth Degree (MCS-5) offenses. He offered that bill
attenpted to balance the prohibited conduct versus the
danger of the drug. He wondered if it was appropriate or a
good policy decision to say to «children and other
prospective users that using heroin or other Schedule |A
and IlA drugs was not all that serious of a matter. He
added that the overriding policy question was bal ancing the
nmessage that would be sent to the public with the cost of
i ncarceration.

M. Svobodny stated that reclassifying the prohibited
conduct was not sane nodel that was used for DU offenses
and related that there were several differences. The first
difference was that the | ook back period in the |egislation
was five years, while the |ook back period was ten years
for DUs. He noted that DU offenses had mandatory m ni mum

sentences, which did not exist in the bill. He shared that
the bill's structure was simlar, but was not the sane as
DU offenses. He related that the bill may be the death

knell of the therapeutic courts and explained that it m ght
result in a substantial reduction in the nunber of people
involved in those courts. He asserted that there were
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basically three groups of people who were in therapeutic
courts and that they were people with felony DUs, people
with felony property offenses that resulted from drugs, and
people with a MCS-4, which was currently a felony. He
shared that the therapeutic courts offered an SIS for
felony drug offenses for people that went through the
system but that the courts were currently having trouble
getting felons to accept those terms. He explained that
drug addicts would rather do 20, 30, or 60 days at a tine
in jail and that the state was currently having difficulty
getting participants; furthernore, if the offense was a
m sdeneanor, "it's just not going to happen.™

M. Svobodny recalled the coments of a previous testifier
who had indicated that there was not enough incentive in
Bethel for people to go into the therapeutic courts and
related that if the felony drug offenses were changed into
m sdeneanors, there would be substantially |ess incentive
for people to go into those courts. He noted that it was
i nport ant to r emenber t hat t he t her apeutic court
represented zero jail time and that what was offered was 24
nont hs of probation and a set aside conviction as |long as
the person stayed in the court; people who did not do this
may get a small anpunt of time in jail for the small-
guantity felony drug possession and probation afterwards.
He offered that one of the reasons that the offense had
been a felony in the past was because the offender was put
on felony probation and was getting help. He explained that
the state did not have probation officers for m sdenmeanors
and that the offenders would be on their own. He pointed
out that California had m sdeneanor probation officers, and
surm sed that Colorado Ilikely had m sdeneanor probation
officers as well. He stated that if the state wanted to
deal with the problem of spending too nuch noney on
incarceration, there needed to be a nechanism that was not
currently in the bill that dealt with getting people into
treatment. He pointed out that the bill nmght be, in nmany
respects, a disincentive to treatnent.

Co-Chair Meyer noted that the conmmttee had questions for
M. Svobodny and wondered if he could summarize his
t houghts. M. Svobodny replied that he had one nore subject
to qui ckly discuss.

10: 39: 42 AM
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M. Svobodny shared that prosecutors had to prove cases by
the "elements of the crinme" and that the bill added two
elements that would be required to be proved for the
possession of a small-quantity of ~certain drugs. He
expl ai ned that |egislation added the el ements of weight and
prior offenses. He noted that the Al aska Court System had
been claimed that the bill would result in a small
reduction in the anount of time for juries, but shared that
dealing with the prior offenses could be very difficult and
would result in bifurcated trials. He explained that there
would be two trials on the sanme offense because of concerns
regarding prejudice. He related a hypothetical scenario

that illustrated the potential difficulties of dealing with
prior offenses and offered that the bill would increase
litigation issues. He referenced a previous conment by
Vice-Chair Fairclough and stated that if the bill passed

everyone who was already in jail for a MCS-4 would be
asking the court for a nodification of sentence under
Crimnal Rule 35; this represented unforeseen increases in

costs. He discussed additional potential litigation issues
involved with the bill. He related that DCOL had an
indetermnate fiscal and surm sed that that the bill would
result in cost savings for the DOC, however, it would

result in increased costs for DOL early on. He related that
typically, the current treatnment was that a young, first-
time of fender who was charged with a MCS-2 or a MCS-3 was
often plea bargained down to a MCS-4 because the
presunptive sentences were viewed as too high; he thought
that this would no | onger happen under the bill.

Senator Dunleavy inquired if the current laws in the books
were working as intended. M. Svobodny replied in the
negative and related that the state was not currently
dealing with the addiction problenms that people had.
Senator Dunleavy asked if harsher |aws, easier triggers,
and longer sentences would elimnate the problem and
fulfill the original intent of the law. M. Svobodny
replied in the negative.

Senat or O son observed that M. Svobodny was not in favor
of the bill and inquired if that assunption was correct

M. Svobodny replied that sonething had to be done about
t he anobunt of people that were incarcerated in Al aska, but
opi ned that w thout a substantially greater revision of the
state's drug laws and a reallocation of resources from
ot her departnents, the bill would not solve anything. He
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concluded that the bill had potential hidden consequences
t hat needed to be consi dered.

Senator Bishop inquired if there was a potential [|oss of
federal funding to the state's police departnents or
treatnent facilities with the bill. M. Svobodny responded
that he had not thought about that aspect, but that U S
Attorney General was dealing with that kind of issue in the
State of Washington and the State of Col orado regarding the
decrimnalizing marijuana because the U'S. had treaties
that dealt with drugs on certain levels. He offered that it
may affect federal funding, but that he had not | ooked into
that particul ar area.

10: 46: 40 AM

Co- Chair Meyer CLOSED public testinony.

SB 56 was HEARD and HELD in commttee for further
consi derati on.

Co- Chair Meyer discussed the format of the joint House and
Senate Finance Conmittee neeting the follow ng day, as well
as the commttee's agenda for the rest of the week.

SB 22 was SCHEDULED but not HEARD
10: 47: 56 AM

#
ADJ OURNVENT

The neeting was adjourned at 10:48 a. m
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