SENATE FI NANCE COW TTEE
February 26, 2013
9:10 a. m

9:10: 37 AM

CALL TO ORDER

Co-Chair Meyer called the Senate Finance Commttee neeting
to order at 9:10 a. m

VEMBERS PRESENT

Senator Pete Kelly, Co-Chair
Senat or Kevin Meyer, Co-Chair
Senator Cick Bishop

Senat or M ke Dunl eavy

Senat or Lyman Hof f man

Senat or Donny O son

VEMBERS ABSENT

Senat or Anna Fai rcl ough, Vice-Chair

ALSO PRESENT

Dani el Sul |'i van, Comm ssi oner, Depar t ment of Nat ur al
Resour ces; Larry Harti g, Comm ssi oner, Depart nment of
Envi ronnent al Conservati on

PRESENT VI A TELECONFERENCE

Joseph Sebastian, Kupreanof, Self.

SUMVARY

SB 26 LAND DI SPOSALS/ EXCHANGES; WATER RI GHTS
SB 26 was SCHEDULED but not HEARD

SB 27 REGULATI ON OF DREDGE AND FI LL ACTI VI TI ES

SB 27 was HEARD and HELD in commttee for further
consi derati on.



Co- Chai r Meyer clarified that Comm ssi oner Sul l'i van
presented a general overview on permtting in the state
that related to both bills.

9:13: 00 AM

DANI EL  SULLI VAN, COWM SSI ONER, DEPARTMENT OF NATURAL
RESOURCES, stated that SB 27 was part of an inportant
multi-year effort from the Parnell admnistration on
permtting reform and nodernization that had "strong
bi parti san support” fromthe legislature. In addition to SB
26 and SB 27, the governor introduced SB 59 - Gl & Gas
Expl or ati on/ Devel opnent Ar eas t hat al so deal t W th
permtting issues. He explained that his presentation
titled "Statewide Permtting Reform (copy on file under SB
26) placed the permtting reform and nodernization efforts
by the Parnell admnistration in a broader perspective of
the three bills, how they fit together, and in the context
of trends throughout the country.

9:14: 24 AM

Conmi ssi oner Sullivan di scussed Slide 2:

"I nmpor tance of Permtting Reform for Al aska's
Conpetitiveness."

Permtting reform has bipartisan, national and [ ocal
recogni tion and support.

ePermtting reform is a  bipartisan effort as
policymakers realize the econom c benefits of allow ng
| arge-scale developnent projects to proceed in a
responsi ble, tinmely manner

*States as politically di verse as California,
Massachusetts, Indiana, and Kansas are fully engaged
in nodernizing their permtting processes

*The Federal governnent also recognizes the issues and
has undertaken initiatives to reduce costs, sinplify
the system and elim nate redundancy and i nconsi stency

eLast year (February 2012), The Econom st ran a cover
story called “Over-regulated Anmerica” in which it
concluded that “Anerica needs a snarter approach to

regulation” that will “mtigate a real danger: that
regulation may crush the life out of Anerica’'s
econony”
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eIn Newsweek (June 2011), President Bill dinton
|amented that it can take three years or nore to
permt major econonm c devel opnent projects. One of his
top recomendations to put Americans back to work was
to speed up the regulatory approval process and grant
state waivers on environnental rules to hasten start
ti mes on construction projects

Comm ssioner Sullivan pointed out that the admnistration's
permtting reformwas part of a national, bipartisan trend.
After the economc downturn many states primary focus
becanme permtting reform and nodernization.

Conmi ssioner Sullivan turned to Slide 3:

"I npor tance of Permtting Reform for Al aska's
Conpetitiveness."

Permtting reform is a national issue affecting U S.
conpetitiveness.

sPotential investors sonetines express reluctance to
pursue projects in the U S and Al aska because of the
ever-present risk of permtting delays and litigation

eIn 2012, the investnment firm Behre Dol bear G oup,
whi ch undertakes an annual gl obal survey of mineral
sector investnent, ranked the United States last (tied
with Papua New QGuinea) out of 25 countries in the
category of “permtting del ays”

o0 “Permitting delays are the nost significant
risk to mning projects in the United States”

o States are negatively inpacted by federal rules
that they are bound to enforce resulting in a
7- to 10-year waiting period before m ne
devel opnent can begin

o Australia is one of the countries with the
fewest permitting del ays

*Contrast Al can H ghway construction
Comm ssi oner Sullivan stressed that the 1ssue was

critically inportant to the adm nistration, denonstrated by
the introduction of three permtting bills this session.
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Conmi ssioner Sullivan referenced Slide 4:

"I nportance of Permtting Reform for Al aska's
Conpetitiveness."

Jobs and the Environnment are Underm ned by Permtting
Del ays and Overregul ation

*Wiile an overly burdensone regulatory system can
di scourage investnents and job creation, it can also
under m ne, not enhance, environnental protection

*\WWhen conpanies forgo investing in places |ike Al aska
and the U S —places wth very high environnental
st andar ds—because of regulatory delays, it can result
in passing energy and mneral investnent to nations
with substandard environnmental regulations and little
capacity or desire to protect the environnment

0 Last year the Associated Press estinmated that 5
to 20 mllion tons of oil Ileaked a year in
Russia. At even the lower end, that would be the
equi val ent of a Deepwater Horizon blowout about
every two nonths

0 Russia experienced approximately 18,000 oi
pipeline ruptures in 2010 - the figure in the
U S for the sane year was 341

*The global environment would be nmuch better off if
hydr ocar bons and other natural resources were produced
in countries with the highest environnmental standards
rat her than sone of the | owest

Comm ssioner Sullivan expounded that the admnistration's
goal was to mmintain environnental standards and believed
that Al aska had sone of the highest environnental standards
in the world. Establishing permtting efficiency created
certainty and was not about "cutting corners".

Conmi ssi oner Sullivan noved to Slide 5:

"I mportance of Permtting Reform for Al aska's
Conpetitiveness."

Ti el y, predi ct abl e, and efficient permtting 1is
critical to other statew de strategies
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Secure Alaska's Future: Strategic & Critical Mnerals

l. Undertake a statewide assessnment of Alaska's
strategic mneral potential-—+illions budgeted for this
proj ect

1. Provide support for the developnment of known or
highly prospective strategic m neral occurrences
t hroughout Al aska through infrastructure partnerships
and incentives

L1l | nprove the structure and efficiency of
permtting processes in order to expedite mneral
devel opnent, including strategic mnerals

| V. Deepen partnership and cooperation wth the

f eder al gover nment , | ocal gover nment s, Native
corporations, and other potential new entrants to
encourage donestic exploration, devel opnent, and

processi ng of REEs and other strategic mnerals
V. Attract new investment and markets for Al aska's
abundant m neral resources

Secure Al aska's Future: Gl

l. I ncrease production by nmaking Alaska nore
conpetitive

1. Ensure the permtting process is structured and
efficient

I11. Facilitate and incentivize the next phase of
Nort h Sl ope devel opnent

V. Pronote Al aska s resources and positive investnent
climate to world markets

i ssioner Sullivan reviewed Slide 6:

"Statewi de Permitting Reform-Strategy-."

DNR has been working with a team from DEC, ADF&G and
LAWto devel op and advance strategies that aimto:

|. Inprove agencies’ internal permtting structure to
create a nore efficient, tinely, and certain process
. Enhance coordination wthin different state
departnents and wth di fferent entities and
st akehol ders t hroughout the state

I11. Seek input from the public about the permtting
process including input from municipalities, industry
and non-gover nnental organizations
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V. Inprove coordination between the state and the
federal governnent—+federal permtting issues have a
strong influence on state projects

V. Anticipate and plan for permtting the next phases
of resource devel opnent, e.g. the Shale O Task Force

bjective: Inmprove the State of Alaska’s permtting
processes in order to advance the public interest by
ensuring proj ects are permtted in a tinely,
predictable and efficient nanner while safeguarding
t he environnent.

Comm ssioner Sullivan enphasized that the permtting bills
were essential for acconplishing the permtting reform
strat egi es.

9: 20: 26 AM

Conmi ssioner Sullivan turned to Slide 7:

"Statewide Permtting Reform -Significant Progress
Made- . "

In FY12, the Legislature provided approximtely $2.7
mllion in operating funds for the Division of Mning,
Land & Water to create efficiency, tineliness and
certainty in the permtting process

W utilized capital funding from FY12 ($2.5M for the
Unified Permt Project and Docunment Mnagenent) to
focus on busi ness managenent software and services

In FY13, the Legislature approved the continuation of
FY12 operating funds as part of the ongoing base for
permtting and an additional $950.0 to cover increased
personnel costs and fill vacant positions focused on
permtting

o FY13 capital budget included $3.3M to continue
work on the Unified Permit Project, including the
continuation of IT strategies and Business
Process Managenent

W reclassified and wupdated over 50 position
descri ptions
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*Since the beginning of FY12, the backlog has been
reduced by 38.2% (1,015 aut horizati ons)

W have conducted public neetings statew de for input
on state permtting processes

W are evaluating internal processes to identify and
fix inefficiencies

Comm ssioner Sullivan spoke to Slide 8 titled, "Statew de
Permtting Reform -Significant Progress Mide-." The slide
depicted a graph that portrayed the Departnent of Natura
Resources permtting backlog from FY 2006 through FY 2012.
He reported that the departnent was focused on reducing the
backl og. He noted that the backlog was reduced by
approximately 1000, from a high of 2,658 in FY 2011 to
1,643 by the end of 2012. The departnent's goal was to
elimnate the backlog within three years.

Commi ssi oner Sullivan addressed Slide 9:

"Statewide Permtting Reform -Significant Progress
Made- . "

2012 Statutory Changes — HB 361

*The Division of Mning, Land and Water identified
over 30 statutory changes that would help reduce
appl i cant costs, Create ef fici enci es, reduce
r edundanci es, and reduce opportunities for |egal
chal | enges

eDuring the 2012 Legislative session, the GCovernor
i ntroduced HB 361, which included the highest priority
changes related to |easing and disposal prograns that
would help reduce the permtting burden on the
applicant and free nore tine for staff to work on
processi ng applications

*The Legislature passed HB 361 and it has been signed
by the governor.

Comm ssioner Sullivan noted that HB 361 passed wth

bi parti san support but was only one piece of the ongoing
reformeffort.
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Conmi

ssioner Sullivan identified Slide 10:
"Statewi de Permitting Reform-2013 Legislature-"
2013 Statutory Changes — HB 77 & SB 26

*Building on the success of 2012, the D vision of
Mning, Land and Witer has identified additional
statutory changes t hat woul d hel p stream i ne
permtting requirenments for the public to use and
enjoy Al aska s |land and resources

*Governor Parnell has introduced HB 77, which would
reform and streamline procedures for obtaining,
i ssuing, and appealing permts, |eases, best interest
findi ngs, and other DNR authorizations

It would allow DNR to establish a general permt for
an activity on state land unlikely to cause
significant and irreparable harmto the State

It would prevent non-agency entities from being able
to apply directly for a reservation of water; this
does not affect holders of, or applicants for,
standard water rights, tenporary water use permts or
wat er

1 ssioner Sullivan exam ned Slide 11

"Statewi de Permtting Reform-2013 Legislature-"
2013 Statutory Changes — HB78 & SB27

*Section 404 of the Cean Water Act (CWA) requires a
permt from the Corps of Engineers for discharge of
dredged or fill material into waters of the U S.
ePurpose is to provide the State authority to eval uate
and, potentially, assume primacy for permtting of
dredge and fill activities in waters and wetlands in
the State, as provided for in the CWA

eState primacy would still be subject to federa
oversight and nust be as stringent as the current
federal program but should help ensure funding and
staffing for the program provide greater state
participation and control, enable the State to focus
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resources where nost needed, and better insulate the
program from national politics

Comm ssioner Sullivan voiced that primacy was a critical
element for permtting nodernization. He stressed the
inportance of the state to take "control over its own
destiny" in regards to projects. He appreciated the
| egi sl ature's support of permtting reform

Senat or Hof fran cited slide 8. He referenced the
| egislature's previous efforts to help reduce the
permtting backlog through budget appropriations. He asked
whet her  addi ti onal appropriations would expedite the
process. Conm ssioner Sullivan cited slide 7. He explained
that the slide highlighted the substantial budget requests
the Department of Natural Resources (DNR) brought to the
| egislature in FY 2012 and FY 2013 to address permtting
reform and the backlog. Starting in FY 2012 the departnent
filled vacant positions and enbarked on the Unified Permt
Project and Docunent Managenent. He reported that the $2.7
mllion fundingfor the Division of Mning, Land & Water was
adequate. He appreciated the |egislative support. He felt
that the "informal" goal of elimnating the permtting
backlog wthin three vyears was achievable wth the
"significant"” funding already received.

9:27:51 AM

Senat or Hoffman referenced the 5th bullet point on slide 5,
"Attract new investnment and markets for Alaska s abundant
m neral resources”, and questioned what the prospects for
new investnents were. Conmm ssioner Sullivan responded that
DNR was very aggressively pronoting the state's "greatest
natural resource basins in the world" both wthin and
outside the United States. He inforned the commttee that
over the last two years DNR hosted a strategic and critical
mnerals sunmit in Fairbanks resulting in a trenmendous sold
out response. He elaborated that the issue of permtting
reform played a role in pronmoting Alaska's natural
resour ces.

Senator O son acknow edged DNR efforts. He questioned how
much addi ti onal revenue t he streani i ned permtting
processes brought to the state in the l|ast year or two.
Comm ssioner Sullivan deemed that the departnent had
"enor nbus success" attracting conpanies to Al aska. He noted
a "quiet boom' in the mnerals sector. He stated that "one

Senat e Fi nance Comm ttee 9 02/ 26/ 13 9:10 A M



third of all exploration investnment in the United States in
the past two years"” occurred in Alaska. QI and gas
conpanies were showng a lot of interest. He pointed out
that the largest LNG [liquid natural gas] consumer in the
worl d; Korea Gas travelled to Alaska as a direct result of

the admnistrations aggressive outreach efforts. He
remarked that the oil and gas industry, in search of
favorabl e or nor e conpetitive i nvest ment cl i mat es,

nmonitored the state's permtting and tax reformefforts. He
believed the strategy was "bearing fruit."

Senator O son appreciated DNR' s efforts to reach out to
investors and noted that "responsible devel opnent™ fostered
the Alaskan lifestyle. He noted the streamlined permtting
efforts and expressed concern over keeping industry in the
"realm of responsibility" whi |l e devel opi ng nat ur a
resources. He observed that the oil industry recently
denonstrated that it was not acting responsibly. He
exenplified the 2012 Shell [Royal Dutch Shell] accidents
with the drill ship Kulluk [in Kiliuda Bay, Alaska] and
noted a natural disaster was narrow y avoided. He wondered
how DNR was finding a balance between responsible
devel opnment and industry mstakes. Comm ssioner Sullivan
reported that DNR enphasized Alaska's strong record of
devel opi ng resources and environnmental protection as part
of the departnment's outreach. He voiced that the state
wasn' t i nterested in i nvestors who di sregar ded
envi r onnent al st andar ds. Conversely, he cited t he
Kensi ngton M ne, where it took 10 to 20 years to permt, as
an argunent for the streamined processes. He thought that
the federal governnment's permtting process was flawed

[wWwth regard to off shore drilling permtting]. The [Artic]
permtting effort took five years and did not result in any
successf ul exploration drilling. He voiced that the

departnment agreed wth maintaining high environnenta
standards. He thought that efficiencies, certainty, and
timelines in the permtting process and sustained
environmental standards were not nmnutually exclusive and
attracted nore investnent with conpanies who wanted to
uphol d hi gh standards.

9: 35: 45 AM

Senator Bishop expressed satisfaction wth the reduced
permtting backl og. He inquired whether DNR had a
met hodol ogy or ranking of permt applications. Comm ssioner
Sullivan replied that DNR did prioritize applications, and
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that the process was evol ving. The departnment was
attenpting to fix its internal permtting processes. He
exenplified DNR s prioritizing of Pt. Thonson permtting.
The departnent worked closely with multiple state agenci es,
Army Corp of Engineers, and the North Slope Borough to
achieve a permt and avoid further delays in construction

The departnent devoted a big portion of its resources in
the Pt. Thonpson permtting effort. He stated that the
departnment wanted to create a balance between smaller
conpanies waiting for permts and the |arge developers in
line for permts. The ultimate goal was to nake the whole
systemnore efficient for all applicants.

Senat or Dunl eavy questioned what the state was giving up to
the federal governnent with SB 27. Conm ssioner Sullivan
replied that the state stood to gain nore control over
wetland permtting. He offered that wetland permtting
often took the longest anobunt of time. The state would
process wetland permts on its own schedul e and end del ays.

Co-Chair Meyer appreciated the departnent's hard work
addressing the permtting backl og. He nentioned his
interest in helping small business thrive in Al aska and not
rely on the major oil conmpanies. He pointed out that the
hi gh cost of doing business in Alaska due to l|location and
conditions coupled with its Ilengthy permtting process
proved challenging for small businesses. He offered that
nmost small conpanies could not wait years to develop a m ne
or new oil field. He concluded that making the permtting
process easier in Alaska helped small businesses and
diversified Al aska's econony.

#sb27
SENATE BI LL NO. 27

"An Act establishing authority for the state to
evaluate and seek prinmacy for administering the
regul atory program for dredge and fill activities
allowed to individual states wunder federal I|aw and
relating to the authority; and providing for an
effective date.”

9:41: 37 AM

LARRY HARTI G  COW SSI ONER, DEPARTMENT OF ENVI RONVENTAL
CONSERVATION, introduced SB 27. He related that the
| egislation authorized the Departnment of Environnental
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Conservation (DEC) and DNR to evaluate and pursue primcy
for Section 404 of the Clean Water Act, Regul ati on of Dredge
and Fill Activities.

Conmmi
WAt er

ssioner Hartig defined the 404 Program of the C ean
Act and explained the legislation. He read from

prepared testinony, "Senate Finance Commttee Testinony of
Al aska Departnent of Environnental Conservation" Senate

Bill

Senat

27 “404 Primacy", February 26, 2013 (Copy on file).
VWhat is a 404 progran?

Section 404 of the Clean Water Act requires that all
dredge and fill activities in surface waters (the
ocean, | akes, rivers, streans) and wetlands be
permtted. This permtting is done by the US. Arny
Corps of Engineers under what is known as the “404
program” Per the Cean Wter Act, EPA retains
oversi ght over the Corps’ 404 program

Wet |l ands provide valuable functions that include
habitat for plants and animals, wldlife corridors,
i nprovenents to water quality, and flood and storm
attenuation. Wetlands in Al aska range from North Sl ope
tundra to forested wetlands in the nountains of
Sout heast. Wth over 174 nmllion acres of wetlands
(65% of all wetlands in the nation), Alaska s stake in
adm ni stering the 404 programis unlike that of

any ot her state.

Exanples of activities requiring 404 permts include
filling in wetlands for any purpose such as roads, or
resi denti al or commer ci al bui | di ng pads; and
construction of breakwaters, dams, and |evees. The 404
permtting process itself involves an evaluation of
the dredge and/or fill activity to identify the “|east
envi ronnental |y damagi ng practicabl e alternative”
(LEDPA) for a project. An

authorization for a dredge or fill activity mnust be
acconpani ed by what is known as 404(b)(1) findings on
pot enti al short-term or long-term effects of a
proposed discharge of dredged or fill material on the

physi cal, chemi cal, and biological conmponents of the
aquatic environnent. This also includes an eval uation
of cunul ative i npacts.
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The goal of 404 permitting is to avoid or mnimze
inmpacts to aquatic resources, including wetlands.
Where inpacts are unavoidable, actions are taken or
required to mtigate those inpacts. The Cean Wter
Act intends for states to inplenent (to assune primacy
for) the 404 programwth

the Corps of Engineers and the Environnental
Protection Agency (EPA) acting in an oversight role.
States seeking primacy for the 404 program require
EPA s approval .

SB 27 gives the authority to DEC and DNR to eval uate
the costs and benefits of a state run progranm begin
the application developnent process and to seek
approval to inplenent the programif it nakes sense to
do so.

Comm ssioner Hartig enphasized that the legislation was a
multi-step process to evaluate the costs and benefits of
assum ng primacy. The legislature would ultimately nake the
decision to nove forward with prinmacy based on the costs
and recomrendati ons by the departnent.

9:47:13 AM

Comm ssioner Hartig continued with the testinony.

How do states assune the 404 program and what can
states gain authority over?

The C ean Water Act spells out the requirenents for a
state’s application for 404 primcy. These include a
formal request by the governor; a description of the
program as the state will run it; the state Attorney
Ceneral’s declaration that +the state program is
consistent with the federal program nmenoranda of
agreenent with EPA and the Corps; a description of

staffing and funding; and copies of all applicable
state st at ut es, regul ati ons, and adm ni strative
procedures. EPA wll not approve a program that is

| ess stringent than the federal program

Comm ssioner Hartig informed the commttee that in 2012 the
state gained total primacy over Section 402 of the Cean
Vat er Act , Wast ewat er Permtting Pr ogram Nat i onal
Pol | utant Discharge Elimnation System (NPDS). Prinmacy was
i npl enented over a five year period wth Environnental
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Protection Agency (EPA) oversight. The departnent gained
experience with the prinmacy application through the 402
pri macy process. The agency mandated that the state devel op
an equivalent to the federal program He explained that
during the 402 process DEC had to seek |egislative approval
several tinmes for new authorities or statute changes in
order to conply with EPA requirenents. The |egislation was
the first step in the primcy process. He assured the
commttee that the legislature remained the "gatekeepers”
to seeking primacy.

Comm ssioner Hartig continued with the prepared testinony.

States may assune primacy for the permtting and
conpliance program for all waters and wetl ands except
tidally influenced waters and waters that are or could
be wused for interstate and foreign commerce and
wet |l ands adjacent to those waters. The Corps wll
retain authority for permtting dredge and fil
activities in these waters in Al aska even after Al aska
formal |y assunes the 404 program

Two other states already have primacy for the program
New Jersey and Mchigan, while other states are

considering it. The Departnent  of Envi r onnent al
Conservation (DEC) currently plays a secondary role in
t he 404 program in Al aska, revi ewi ng perm t
applications, in sone cases applying Al aska-specific

conditions, and “certifying” that the Corps’ pernits
neet State water quality standards.

Wiile | have described the formal process for 404
assunption fromthe Corps, there is a second mechani sm
where states can admnister Section 404 dredge and
fill permts. This is done by partnering with the
Corps in the issuance and admi nistration of what are
known as State programmatic general permts, or State
PGPs. These permts are general pernmts for dredge and

fill actions that are simlar in nature and have
m ni mal i ndi vi dual or cunmul ati ve effects. The
Department |ikely already has statutory authority to

adm nister State PGPs, but the proposed |egislation
and fiscal note provide for the state to explore and
pursue both this option and the formal prinmacy option.

Mul tiple Alaska admnistrations over nmany years have
considered primacy for the 404 program with the nost

Senat e Fi nance Comm ttee 14 02/ 26/ 13 9:10 A M



9:

55:

serious consideration about 10 years ago. The deci sion
at that time was to first pursue State primcy from
EPA to inplenent the federal C ean Water Act (Section
402), National Pollutant D scharge Elimnation System
Program — the wastewater discharge permtting program
DEC has conpleted that process with EPA approval of
the programin 2008 and the State’'s final step to have

full authority in 2012, when we accepted
responsibility for the final i ndustri al sector’s
permts.

Wth that recent experience, now is a good tinme for
the Alaska to expand control over its waters,
recogni zing state priorities for pronpt permtting for
econoni ¢ devel opnent while protecting water quality.

The application process for 404 primacy wll Dbe
simlar, as wi | | program devel opnent and
i mpl enent ati on. The | essons | ear ned from that
experience wll apply directly to 404 assunption. One
| esson, however, is that we know that it wll take

time. There are nmultiple opportunities along the way
for the public to weigh in on program devel opnent as
well as opportunities for the legislature to have a
say in whether the state proceeds with primcy - when
we may seek additional statutory changes to ensure the
program will be consistent with the federal program
and when we seek the budget necessary to inplenent the
pr ogram

31 AM

Way is assunption of the 404 programinportant?

Al nost half of Alaska is considered wetlands — 65 % of
the nation’s wetlands are in Alaska. Wth wetlands so
omi present in Alaska, nobst nmajor projects — and a
very |l arge nunber of mnor projects, |ike housing pads
— require 404 permtting. Yet the Corps is
experiencing budget cuts and staff reductions. In a
state like Alaska with a very narrow w ndow for
construction, such delays can and do result in project
del ays of a year or nore. A state-run program that is
accountable to Alaskans and the legislature wll
assure that it is the State that decides the |evel of
resources to devote to a programthat is so essential
to the state’s econony. The state will have control of
its permtting priorities.
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Comm ssioner Hartig elaborated that the state had primcy
over the Cean Air Act for several decades. Experience with
the Clean Air Act and Section 402 primcy denonstrated that
the state was nore flexible wth setting permtting
priorities than the federal governnent.

Conmi ssioner Hartig continued with his testinony.

Both DEC and DNR have placed significant enphasis in
recent years on permt reform From automated permt
application to inproved business processes, the State
is wel | - poi sed to apply t hese streani i ning
i nprovenents to the 404 program These faster,
streanlined practices place nore enphasis on results —
protection of wetlands and water resources — and |ess
on cunber sonme processes.

Wth a state-run program two agencies — DEC and DNR —
that have a long history of successful interaction -

will run the program rather than the four currently
i nvol ved: The Corps, EPA, DEC, and DNR Two vs. four
sinply neans |ess bureaucracy. ADF&G will, of course,

retain its Title 16 permtting authorities and DEC and
DNR will coordinate and consult with ADF&G as part of
t he 404 process.

O her benefits of a State-adm nistered program

0 Cost savings for applicants in permtting major new
proj ects.

0 G eater certainty of adequate funding and staffing
for the program

O Permits and mitigation solutions that truly reflect
Al aska’s priorities and unique conditions with Al aska
speci fic program gui dance.

0 An inproved appeals process that is tinelier and
| ess apt to stall proj ects needl essly and
indefinitely.

0 Judicial proceedings generally decided by Al aska
courts instead of outside federal courts.
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0 A stable, risk-based, and predictable enforcenent
regi e.

0 Repl acenent of f or mal f eder al ESA and EFH
consultation processes wth less formal, faster
processes while still achieving the objectives of
t hose prograns.

What does the | egislation do?

The legislation before you provides tw parallel
tracks: Study 404 primacy and prepare an application
for the program and begin capacity building from the
start. First, it directs DEC and DNR to evaluate
costs, benefits, and consequences of the state
assumng primacy for the 404 program providing
resources to the departnents to do so. At the sane
time as the agencies are performng this evaluation,
State staff can partner wth Corps staff in the
i ssuance of state Programmatic General Permts and
aut hori zations under these general permts, assist the
Corps wth priority permt i ssuance, and work
alongside the Corps in inplenenting mnitigation
projects associated with permtted projects in a way
that works for Alaska s unique situation. Thi s
capacity building provides trenmendous benefit to the
state agencies when the state does gain primcy for
the program providing trained staff and tested
processes for runni ng t he act ual pr ogram
Additionally, it

provi des benefits to Alaska’s permt applicants who
will gain from the state staffing addition: shorter
turnaround tinmes for 404 permts, while continuing to
protect water quality.

In addition, this legislation provides the authority
for DNR and DEC to adm nister the program and provides
the authority for DEC to apply to EPA for
aut hori zation for the state-run program as well as
providing both agencies the authority to issue
regul ati ons needed for the program

Because the state is still early in the process of
fully under st andi ng t he ram fications of 404
assunption, this bill will likely not be the last 404
| egislation that cones before you. As we research
statutory requirenents, it is likely that we will back
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with needed changes: Statutory change has been
required of other states seeking authority for the
program In addition, DEC and DNR will be evaluating
the resources necessary to inplenent and run a state
404 program The estimates in the fiscal notes that
acconpany this bill are for the application process
and to begin the initial capacity building 1’ ve
mentioned. By the FY16 budget cycle, however, we
expect a decision point regarding whether to advance
the primacy effort. At that point, DEC and DNR wil|
have a nmuch better understanding of the resources that
will be required for the full program W expect that
additional resources, likely significant because it is
a significant program wll be required at that tine.

Fi scal | npacts

There are three fiscal notes for SB 27. The dollar
amounts from the DNR and Law fiscal notes are includes
in the services line of the DEC fiscal note - DEC s
fiscal note represents the full funding request for
the early stages of evaluating and beginning
preparation for a potential prinmacy application; and
to increase the State’s understanding of the program
t hrough capacity devel opnent. The fiscal note does not
include the full <costs to inplenent a State 404
pr ogram (The concl udi ng par agr aphs of t he
presentation are on file.)

Conmi ssioner Hartig conmented that SB 27 did not affect the
EPA's study of the Bristol Bay Watershed Assessnent under
Section 404 of the C ean Water Act.

10: 03: 43 AM

Comm ssioner Sullivan pointed out that 404 permtting was
the major and nost |engthy piece of the permtting process
for nost of the |arge devel opnment projects in the state. He
related that DNR was declared a "cooperating agency"” by the
federal governnent. The departnment coordinated information
bet ween other state agencies with federal agencies during
the permtting process. He stated that DNR was frustrated
that despite its status as a cooperating agency, it did not
have a participatory role at the decision making |evel on
federal permtting decisions that affected the state. He
advised that primacy granted the state the ability to
affect the process and control its own destiny. He remnarked
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that recently a nunber of "vague" federal policy decisions
which affected the state were made with very little Al askan
input. Assuming primacy ensured that the state's policies
woul d not be driven by "vague" federal regul ation.

Senat or Dunl eavy questioned what the state was giving up to
the federal governnment and what it was gaining in assum ng
primacy. Comm ssioner Hartig elucidated that when the state
took over permtting responsibility with the EPA while
assum ng Section 402 Primacy, DEC discovered that the EPA
had a permtting backl og and unfinished regul atory agendas.
The EPA wanted the state to adopt and develop the
unfini shed regulations. The state declined to proceed with
any unfinished regulations that were not |egally mandated.
He offered that if primacy nmeant that the state did all the
work at the federal government's direction, then the state
gave up a lot. He comented that primacy granted the state
direct contact with the permttees and the public and the
ability to respond nore efficiently to their needs. He
stated that what Al aska gave up and what it gained was up
to the state. He believed that the state would gain
deci si on maki ng control over the federal governnent.

Senator Dunl eavy believed that the State's education system
was essentially <controlled by the federal governnent
t hrough fundi ng and nandates. He wondered whet her there was
an actual gain for the state. Conmmi ssi oner Hartig
delineated that Alaska would not obtain funding from the
federal governnent to run the program The state had the
opportunity to apply for federal grants for the evaluation
and application process. The assunmed 404 Primacy program
woul d operate on state funds from permtting fees and state
gener al f unds. W t hout f eder al funding the federal
government would lack the leverage to control or mnmandate
the process. He concluded that federal agencies maintained
a certain anount of oversight, but that the state gained a
“fair amount" of discretion.

10: 11: 59 AM

Senator Dunleavy warned that the state needed to proceed
with caution. Even though federal funding was dim nishing,
federal nmandates were still enforced.

Co- Chair Meyer wondered whether the state would be getting

enough benefit to offset $1.8 million costs to the state
for assum ng prinacy.
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Co-Chair Kelly conmended Conmi ssioner Hartig for his
informative presentation. He referred to the term
"capacity" in the presentation and questioned whether it
was a fiscal term He wondered whether "capacity" related
to other general permtting |egislation. Conmm ssioner
Hartig relayed that the DEC fiscal note contained five
positions for DEC and two for DNR The positions would be
dedicated to evaluating 404 Primacy. He explained that
capacity was being built during the evaluation phase of the
process. The departnment |earned from the 402 program that
it needed to start building capacity from the evaluation
stage. If primacy was assunmed experienced staff was
immnently necessary to fulfill the responsibilities of the
permtting process. He anticipated nore positions would be
necessary. He added that if primcy was likely DEC would
submt a detailed proposal to the legislature including the
costs to conpletely build the capacity to run the program

Co-Chair Kelly inquired whether statutory authority was
necessary to proceed wth primacy or if it could be
achieved through the appropriation process. Comr ssioner
Hartig believed that DEC possessed the authority to pursue
primacy, but that DNR clearly did not. He indicated that
primacy was a nulti-agency effort and that DEC and DNR
would share duties. Historically, DEC was the natural
resource regulator and DNR s expertise was in land
managenent and mtigation. He thought the arrangenent would
continue, but that the delineation of duties would evolve
as capacity was built.

10:17: 41 AM

Senator Bishop shared that the Arny Corps of Engineers
required small mnes to do over flights and photograph
their properties for mtigation purposes. He believed that
placed a financial strain on mners. He asked whether
primacy allowed the state to advocate on its own behalf in
simlar instances. Comm ssioner Hartig responded that the
| egislation was intended to help small business as well as
large. He was aware of the problem with placer mners
obtaining permts. He reported that one problem was the
renmote locations of the mnes and how the Arny Corps of
Engi neers devel oped a process to make determi nations and
identify wetlands with a declining budget. The departnent
was working with DNR and the corps to obtain state
assi stance to help the m ners.
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10: 19: 54 AM

Comm ssioner Sullivan added that primacy would allow
consideration of |ocal insight and issues into the
mtigation process.

Senat or Hof fman  supported Section 402 Prinacy. He
conmmuni cated that Section 404 Primacy entailed taking on 65
percent of the nation's wetlands. The state's program nust
be as stringent as the federal governnments. The state did
not know the total costs of taking over the program He
related that Alaska had sonme of the highest tida
fluctuations in the world. He recalled that Al aska would
not control tidal influence wetlands wth Section 404
primacy. He called for the clear delineation of Al aska's
responsibilities in such cases. He pointed out that there
were many unanswered questions in seeking 404 prinmacy. He
wonder ed what the exact benefits and actual financial costs
of primacy were. He cautioned that careful evaluation of
the costs and  benefits of primacy was paranount.
Comm ssioner Hartig replied that he strongly agreed. The
state was currently not in the position to answer the
unanswer ed guesti ons. The | egi sl ation provi ded an
opportunity to proceed nethodically. He rem nded the
commttee that in 2016 a detailed analysis would be
provided to the legislature. He felt that industry and the
public would also weigh in on whether it was advantageous
for the state to assunme prinmacy by evaluating the state's
performance in pernmitting and regul atory oversight.

10: 25: 06 AM

Senator Hoffman remarked that state assumed prinmacy
required that the state "pay the tab" for the program and
significantly expand its bureaucracy while the federal
governnment mai ntai ned ultinmate oversight.

Co-Chair Meyer judged that the state was not anxious to
assunme the costs of the program but expediting the
permtting process offered benefits. He relayed that the
state received federal funding for dredging the Port of
Anchorage and other ports. He asked whether the |egislation
i mpacted the dredging funding for the port. Conmm ssioner
Hartig thought that the 404 program was outside of the
scope of dredging harbors and the Arnmy Corps of Engineers
would continue to provide the service. He opined that
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primacy allowed a maturing state to control its destiny on
key progranms that inpacted the state.

Comm ssioner Sullivan agreed with Senator Hoffman regarding
federal oversight and the budgetary inpact. He reiterated
that prinmacy established state control over decision making
on very inportant projects.

10: 30: 08 AM

Co- Chair Meyer OPENED public TESTI MONY

JOSEPH SEBASTI AN, KUPREANOF, SELF (via teleconference),
testified against SB 27. He shared concerns over the tota
and cunul ative costs of assuming primacy for many years,
expanding state bureaucracy, and the need for nore
personnel wth specialized expertise. He opined that
assumng prinmacy was a "duplication of efforts" that the
federal governnent currently provided. He did not feel that
the benefits of primcy would yield benefits that were
commensurate with the costs and "burden" to the state.

10: 32: 22 AM

Co- Chair Meyer CLOSED public TESTI MONY

Co-Chair Meyer requested a witten response from DEC
regarding any potential inpact from SB 27 on the Port of
Anchor age dr edgi ng.

Co-Chair Meyer asked for clarification on the fiscal note.
Comm ssioner Hartig explained the DEC fiscal note. The
total anount of $1,434,700 was appropriated for five
positions in FY 14; the out years increased to $1, 854, 300
in FY15 with 3 additional positions and future years at
$1.828.800 through 2019. He restated that in FY 2016 the
total costs to assunme prinmacy would be known. He pointed
out that the DEC fiscal note contained appropriations for
DNR and the Departnent of Law (DOL) in the services
category for $870,000 which included two positions for DNR
He added that two additional DNR positions would be
necessary in FY 15.

Co- Chair Meyer asked what woul d happen to the positions if
the program was not approved. Conmm ssioner Hartig replied
that the departnment mght need to retain sonme of the
additional resources for the permtting program The
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majority of the additional positions would not be retained
resulting in budget reductions. He envisioned that the
process woul d devel op increnentally.

Senator Hoffman asked how nmuch the federal governnent
currently spent on admnistering the program in Al aska.
Comm ssioner Hartig responded that he obtained partial
information regarding the full program He voiced that the
state would not assune the full program because of
geographic limtations. Navigable rivers, tidal influence,
and adjacent wetlands were not included. He ascertained
that the state would assune 20 to 50 percent of the
permtting. He did not know what |evel of expertise was
necessary. He offered the information from the Arny Corps
of Engineers. The district maintained 49 enployees with a
budget of $7.9 mllion annually. The  anount of
adm ni strative support was unknown. The corps was
headquartered in Anchorage with field offices in Fairbanks,
Juneau, Kenai, and Sitka. Approximately 1,500 to 1,800
permt applications were processed each year and 85 percent
were Section 404 applications.

Senat or Hof f man queried how many federal positions would be
| ost under state assunmed prinmacy. Conmi ssioner Hartig
replied that he did not know Senator Hoffnman asked whet her
25 additional enployees were necessary for the state to
acconplish the program Comm ssioner Hartig thought that
was a ball park estimate.

10: 40: 44 AM

Co-Chair Meyer referenced the DEC fiscal note and rel ayed
that some costs were anticipated to be offset by program
receipts. He requested clarification. Conm ssioner Hartig
replied that permtting fees were associated wth the
program and provided a "nechanism to recover a portion of
the state's costs.

Co-Chair Meyer comented that he shared the commttee
menbers concerns with the fiscal note.

SB 27 was HEARD and HELD in commttee for further
consi derati on.
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10: 44: 21 AM

#
ADJ QURNVENT

The neeting was adjourned at 10:44 a. m
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