ALASKA STATE LEG SLATURE
ADM NI STRATI VE REGULATI ON REVI EW COW TTEE
March 21, 2013
1: 04 p. m

VEMBERS PRESENT

Representative Lora Reinbold, Chair
Senator Cathy G essel, Vice Chair
Representative Geran Tarr

Senator Gary Stevens

MEMBERS ABSENT

Representati ve M ke Hawker
Senator Hollis French

COWMM TTEE CALENDAR

REVIEW OF ALASKA'S ADM NI STRATI VE REGULATI ONS PROCESS AND
POSSI BLE | MPROVEMENTS

- HEARD
PREVI QUS COMM TTEE ACTI ON
No previous action to record
W TNESS REG STER

DEBORAH BEHR, Chief Assistant Attorney GCeneral - Statew de
Section Supervisor

Legi sl ati on & Regul ati ons Secti on

Cvil Division (Juneau)

Depart nent of Law

Juneau, Al aska

PCSI TI ON STATEMENT: Revi ewed Al aska' s adm ni strative
regul ati ons process.

TERRI LAUTERBACH, Legislative Counse

Legal Services

Legi sl ati ve Research and Legal Services

Legi slative Affairs Agency

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT: Reviewed the |egislative regulations review
process.

ARR COW TTEE -1- March 21, 2013



ACTI ON NARRATI VE
1: 04: 35 PM

CHAI R LORA REINBOLD called the Administrative Regul ation Review
Commttee neeting to order at 1:04 p.m Representative Reinbold
and Senators G essel and Stevens were present at the call to
order. Representative Tarr arrived as the neeting was in
pr ogr ess.

CHAI R REINBOLD began by noting that often the public is not
aware that the Al aska Admi nistrative Code (AAC) has the force of
law until 1t inpacts their business, profession, or |life.
Therefore, the goal of this commttee is to inprove the process
by providing nore transparent information to the public and
conmmuni ties.

Revi ew of Al aska's Admi nistrative Regul ati ons Process and
Possi bl e | nprovenents

1: 05: 52 PM

CHAI R REI NBOLD announced that the only order of business would
be review of Al aska's Adm nistrative regul ati ons process.

1: 06: 11 PM

DEBORAH BEHR, Chief Assistant Attorney General - Statew de
Section Supervisor, Legislation & Regulations Section, GCvil
D vision (Juneau), Departnent of Law, directed attention to the
docunent in the conmttee packet entitled "Presentation by
Department of Law, Regulations Section,” which includes a flow
chart entitled "Steps in the Regulation Adoption Process" and
the statutory definition of "regulation.” M. Behr related that
the first question she receives 1is regarding what are
regul ations, many of which she noted come directly from the
courts. The statutory definition of regulation is found in the
Adm ni strative Procedures Act (APA), AS 44.62.640, which she
foll ows when review ng regulations and advising agencies. She
highlighted that Alaska has probably one of the broadest
definitions of regulation in the nation. The broad nature is
good for consuners, although it nmeans that many things have to
go through the [regul ation] process. The definition specifies
that a regulation is "every rule, regulation, order, or standard
of general application", which neans that it's a standard of
general use. For instance, if a state agency uses a standard
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for a grant program that's not in statute, the standard has to

be in regulation or sonme place so that the public will be aware,
have a right to comment, and know that wll be applied when
grants are awarded. The second standard of the definition of

"regul ation" specifies that these standards are adopted by the
State of Al aska. The definition of "regulation" specifies that

the goal of a regulation is "to inplenent, interpret, or nake
specific the law enforced or admnistered by it". Ther ef or e,
there nmust be a state statute that the legislature wanted a
state agency to interpret or inplenent. Ms. Behr highlighted

that the legislature provided clear guidance for state agencies
when in doubt and regardl ess of nane, a regulation is covered by
the definition in AS 44.62.640 when it affects the public or is
used by the agency in dealing with the public. Therefore, the
definition of "regul ation" i ncl udes manual s, pol i ci es,
instructions, guides to enforcenent, interpretative bulletins,
interpretations, and the |iKke. Furthernore, different | anguage
can't be used to avoid or circunvent this chapter. Ms. Behr
opined that this is an advantage to the public as they are
provi ded notice and the ability to comment prior to their rights
bei ng effected. The only exception is the internal mnagenent
of a state agency.

M5. BEHR, referring to the flow chart entitled "Steps in the
Regul ati on Adoption Process,"” noted that it's presented in the
order in which a state agency should review and consider it.
She further noted that this flow chart is in the Mnual of
Legislative Drafting and is on the Departnment of Law s web site.
Each step in the regulation process has its own description in
the manual. M. Behr reminded the committee that the regul ation
adoption process is a legislative process. The first step in
the process is planning and decision making. She pointed out
that the state agency can work with the public to develop
regul ati ons through workshops. In fact, the l|egislature has
aut hori zed negotiated rule meking, such that stakeholders can
negoti ate regul ations. The negotiated rule mnmaking has been
successful with the nore contentious regul ations. As nentioned
earlier, new projects for nost state agencies are generated from
statutes, court decisions, or new issues that arise upon the
i npl enentation of existing statutes and regul ations. Blocks 2-4
of the regulation adoption process is the point at which the
agency develops the regulations, the additional notice, and
fiscal note. Al though an attorney works with the agency, the
bulk of the work at this stage is perfornmed by the state agency.
She noted that assistance of the attorneys at this stage depends
upon access to an attorney or the cost, particularly for the
occupational licensing boards. The occupational |icensing
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boards want to be sure that every hour an attorney is used is
for devel oping regul ati ons because it goes into the base fee of
the license. Last year the legislature passed new statute that
has resulted in brief descriptions in the notices of regulations
in order to provide the public wth a snapshot of the
regul ati ons. She informed the conmttee that she provides
trai ning for agencies each year.

1: 16: 35 PM

M5. BEHR noved on to block 5, which is the publication stage

At this point, the agency publishes notices in a newspaper of
general circulation and the Al aska online public notice system

There is also a mjor miling list for projects, including
distribution to legislators, the Legislative Affairs Agency, and
the Adm nistrative Regulation Review Commttee. She referred to
the aforenentioned as the early warning |legal review process
during which legislative counsel has the opportunity to advise
| egislators what Jlegal issues may be enconpassed in the
regul ati ons. The goal of public notice is to encourage public
comment, which is considered during the public comment period as
noted in block 6. M. Behr turned to block 7, which deals wth
t he adoption of regulations. The conm ssioner has the duty to
seriously consider all the comments, then adopt the regulations,
and informthe public of the adoption. She highlighted that the
| egi sl ature has decided that regulations nust be adopted in a
publicly noticed public neeting of those who the |egislature has
confirmed on the [relevant] board or conmm ssion. In block 7
there is often confusion because existing statutes require state
agencies to pay special attention to the cost to private parties
whi | e consi dering conments. Exi sting statutes also require that
the Departnment of Environnental Conservation (DEC) provide
special alternative practical neans to acconplish the goal when

devel oping pollution control standards. She then directed
attention to block 8, which is when the regulations are
submtted to DOL for legal review and approval. Al aska is
fortunate in that DOL reviews regulations for |egal sufficiency
prior to them going on the books. This legal review is very
different than the earlier nentioned early warning review by
| egi sl ative counsel. The early warning review is performed

during the public coment period when issues can be addressed.
She assured the commttee that the nenorandunms from | egislative

counsel are reviewed by DOL during its legal review Duri ng
this step, block 8, the governor's office conducts its review as
wel | . The | egi sl ature i ncl uded a provision in t he

Adm ni strative Procedures Act (APA) that allows the governor to
review certain regulations for faithful execution of the |aw and
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to review for coments from this conmttee. The governor's
office can delegate the aforenentioned to the |ieutenant
governor's office. However, the sitting governor has chosen not
to delegate that job and instead the governor's staff is doing
the review She clarified that this provision for review ng
regul ations applies to non-board regul ati ons because boards neet
infrequently. Mwving on to block 9, the agency attorney reviews
the regulations. Upon the [agency attorney] relating to Ms.
Behr that the regulations neet the substantive requirenents, she
reviews the regulations to ensure they all |ook the sane and the
| anguage is being used in the sane fashion throughout. |If a set
of regulations is found not to neet the standards, she discusses
it wwth the agency attorney and commi ssioner regarding the need
to fix whatever is necessary prior to becomng a regulation.
The aforenentioned, she opi ned, is a powerful consuner -
protection tool.

1:24: 38 PM

M5. BEHR continued with block 11, which is when the |ieutenant
governor's office files the approved regul ati ons unl ess returned
to the state agency by the governor. Regulations typically take
effect 30 days after filing, although they can take |onger. The
| i eutenant governor's office also is charged with sending the
filed regulations to this commttee for its staff to review and
sending them to the publisher to be published in the Al aska
Adm ni strative Code. Under block 12, state agencies have a duty
to notify the public that regulations have been adopted. The
agency posts summaries on the Alaska Online Public Notice
System She highlighted that constituents can sign-on to the
af orenenti oned public notice system and get on the mailing |ist
in order to interface with regard to the regulations. She then
mentioned that the |egislature can hold an oversight hearing on
any regulation at any point. Furthernore, every regulation is
subject to review by the court system which uses independent
j udgment on many of the regul ations. Ms. Behr pointed out that
there is a petitioning procedure in the APA, which is simlar to
the initiative process.

1:27: 30 PM

CHAIR REINBOLD related her understanding that between blocks 6
and 7, the state agency can nmeke inportant changes that have the
force of law wthout additional public comrent. She then
inquired as to whether there is a boundary as to when additional
public [comrent/process] should be taken on inportant changes.
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M5. BEHR said that when she teaches this area she encourages
folks to review the public notice in terns of what the public
was i nformed would occur and whether the public is going to be

surpri sed. If the public is going to be surprised [by the
actions or regulations], then it should probably go out to
public [comment] again. Most regul ati ons have sone deadline,

she noted. Furthernore, the legislature has the ultimte say
over any regulation via |egislation. The legislation, that is
statute, always trunps regul ations. Mor eover, the comm ssioners
seriously listen at oversight hearings.

1:30:17 PM

CHAI R REI NBOLD questioned whether the conmttee is interested in
having hearings on itens such as cost containnent of Medicaid
and energy issues. She expressed the goal of making Al aska a
better place to do business, particularly since she recalls
[constituents] saying that the regulations are posing a problem
Therefore, she expressed interest in holding hearings throughout
the state in order to hear the needs of the state, particularly
where regul ati ons are burdeni ng comunities.

1: 31: 32 PM

SENATOR STEVENS requested further explanation of the petitioning
pr ocess.

M5. BEHR rem nded the commttee that the petition process is in
the APA, and thus includes standards that nust be followed.
Petitions are rare, such that she's seen only 10-12 in the over
20 years she been in the position.

1: 33: 12 PM

TERRI LAUTERBACH, Legi sl ative Counsel , Legal Servi ces,
Legislative Research and Legal Services, Legislative Affairs
Agency, Alaska State Legislature, directed the comittee's
attention to her March 14, 2013, nmenorandum She said in
general the review process established in AS 24.20.105 was
established in 2004. She highlighted that she doesn't have the
authority to say anything about the policy within a regulation
However, sonetines there can be a [question of] legislative
intent if the statute isn't clear enough. Ms. Lauterbach
enphasi zed that when she does issue a neno she is nerely saying
there is a possible |legal problem per the statute before her and
legal mnds can differ. She further enphasized that there has
been good faith efforts by the agencies to consult and discuss
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with her any of the issues. As long as the |egislature provides
authority to a department to establish certain standards, that's
as far as her review goes. The technical aspect of where the
standard is set is a policy choice. Ms. Laut erbach highlighted
the statistics in the past three biennia during which 200-240
packets of regulations were proposed each two-year period and
they were fairly evenly split between the two years. As
mentioned earlier, there are many factors other than state
| egi sl ation that inpact regul ations. For exanple, there can be
changes in federal |aw, program standards, and court deci sions.
As the nmenorandum specifies, only one-fifth or so of proposed
regul ati ons i npl enent new state |egislation, which  she
attributed to the reason the amount of packets of regulations
are so consistent.

1: 38: 10 PM

CHAIR REINBOLD inquired as to the process that ensues when a
state agency or private business has a problem with an existing
regul ati on.

M5. LAUTERBACH reiterated Ms. Behr's earlier testinony regarding
the petition process and the ability to contact a legislator to
request a hearing or the introduction of legislation to change
t he regul ati on.

1: 38: 56 PM

CHAIR REINBOLD inquired as to wth whom M. Laut er bach
communi cat es when she has a question about a regulation and what
actions they take or don't take regarding the comunicati on.

M5. LAUTERBACH clarified that the review process under which she
falls is AS 24.21.105, which only allows her to consult with the
state agencies that are proposing the regulation. The
aforenentioned is a confidential process of review that doesn't
i nvolve the public. The candid nature of the enmmil exchange she
has with the agencies depends upon the confidentiality. The
statute would have to be rewitten in order to have any other
i nput invol ved. She noted that she does consult attorneys in
LAA, particularly those who drafted the original |egislation.
Ms. Lauterbach said she is just advising the |egislature.

1: 40: 42 PM
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SENATOR STEVENS inquired as to how the Ilegislative intent
factors into M. Lauterbach's regulation review process,
particularly in ternms of |legislative intent versus statute.

M5. LAUTERBACH answered that it depends wupon the type of
|l egislative intent as sonetines there is a letter of intent from
a commttee, an intent section of the legislation, or a letter

of intent from the floor. Those all have different |evels of
i nportance or useful ness. Ms. Lauterbach stated that statute
al ways takes precedent, no nmatter the letter of intent.
Therefore, if the statute isn't clear enough, nothing in the
letter of intent will override what's in the statute. A letter

of intent could help if there is vagueness in the statute, but
it won't be determ native, she said.

1:43: 06 PM

CHAIR REINBOLD inquired as to how the legislature can inprove
the regulatory process and identify issues in the community.
She noted that she has introduced HB 140, which makes changes
such that the agency not only has to [consider] the inpacts of
the regulations on the agency as well as other agencies, the
private sector, and nunicipalities. The desire is for nore
transparency and openness in the process. In 2012, |Indiana
| egi sl ati on was passed that substantially rewote their existing
regul atory cost-benefit analysis law, which is included in the
commttee packet along with its fiscal note. She noted that the
highlighted material in Indiana's |egislation she considers to
be universal principles of good regulation policy, including an
assessnent of the rules effect on Indiana business. Chair
Rei nbol d highlighted the |anguage in Indiana s |egislation that
says, "The OMB shall make the cost benefit analysis and other
related public docunments available to interested parties,
regul ated persons, and nonprofit corporations whose nenbers my
be affected by the proposed rule at least thirty (30) days
before presenting the cost benefit analysis to the governor and
the administrative rules oversight commttee under subsection
(a)." The aforenentioned offers the public the opportunity to
read and respond to the cost-benefit analysis. She further
highlighted that Indiana's legislation also required the OMB to
submt a cost-benefit analysis to the governor and the
admnistrative rules oversight conmttee not |ater than six
nmonths after the third anniversary of the rule's effective date,

whi ch she characterized as a | ook-back provision. Al aska may
want to consider doing the sane, she opined. She then
highlighted that it was estimated that Indiana' s requirenents
could be [covered] with existing [OVB] resour ces. In
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conclusion, Chair Reinbold summarized that the principles of
paying careful attention to the cost to businesses, the cost-
benefit analysis, transparency, and the opportunity to comrent
on costs and benefits are areas this conmmttee may want to
consider in Alaska in order to have a nore open and transparent
regul ati on process.

1:46: 29 PM
SENATOR G ESSEL inquired as to Ms. Lauterbach's opinion.

MS. LAUTERBACH stated that those principles are a policy call on

whi ch she has no opi nion. However, she informed the conmittee
that the upfront cost-benefit analysis [in Al aska] is supposed
to occur during the public coment period. The | ook-back

provi sion, she offered, would be new
1:47: 42 PM

REPRESENTATI VE TARR noted that she has been contacted about
recent regulations with regard to pesticide applications and
elimnating the associated public process prior to pesticide
application on public lands. She related that she has al so been
cont act ed regar di ng Depar t ment of Educati on and Early
Devel opnent regul ations related to boardi ng school s.

1:49: 24 PM

CHAIR REINBOLD informed the conmittee that May 15th is the
deadline for topics for the next neeting. She concl uded the
meeting by thanking M. Behr and M. Lauterbach for their
avail ability.

1:50: 27 PM

ADJ QURNVENT

There being no further business before the conmttee, the

Adm ni strative Regulation Review Commttee neeting was adjourned
at 1:50 p. m
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