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"An Act providing for the Departnent of Transportation and
Public Facilities to hold the surface estate of certain state
land; relating to the transfer of <certain state land and
materials from the Departnment of Natural Resources to the
Departnment of Transportation and Public Facilities for the
construction or nmintenance of the state highway system state
airports, and state public buildings and facilities; relating to
the lease or sale of <certain marine or harbor facilities;
relating to the |lease or disposal by the Departnent of
Transportation and Public Facilities of rights-of-way, property
interests, or inprovenents that are no longer required; relating
to the grant of certain easenments over subnerged state land to
the federal government; relating to the transfer of certain
mai nt enance stations on the James Dalton Hghway to the
Department of Transportation and Public Facilities; relating to
t he conveyance of land for right-of-way purposes fromthe Al aska
Railroad Corporation to the Departnment of Transportation and
Public Facilities; and providing for an effective date."

- HEARD & HELD

SPONSOR SUBSTI TUE FOR HOUSE BI LL NO. 194

"An Act vacating a portion of the Copper Center - Valdez right-
of -way; relating to rights-of-way acquired under former 43
US C 932 that cross land owed by a private |andowner; and
relating to the use of emnent domain to realign a right-of-
way. "
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W TNESS REG STER

REBECCA ROONEY, Staff

Representati ve Peggy W1 son

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT: Testified on behalf of the sponsor of HB
371, the House Transportation Standing Commttee, Representative
Peggy W/ son, Chair.

JOHN BENNETT, Ri ght-of-Way Chi ef

Nort hern Regi on

Departnment of Transportation & Public Facilities (DOT&PF)

Fai r banks, Al aska

POSI TI ON STATEMENT: Testified during the discussion of HB 371.

SEAN LYNCH, Assistant Attorney General

Transportation Section

Departnent of Law

Juneau, Al aska

PCOSI TI ON STATEMENT:  Answered questions during the discussion of
HB 371.

ED FOGELS, Deputy Conmi ssioner
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Depart ment of Natural Resources (DNR)

Anchor age, Al aska

PCSI TI ON STATEMENT: Testified and answered questions during the
di scussi on of HB 371

REPRESENTATI VE NEAL FOSTER

Al aska State Legislature

Juneau, Al aska

PCSI TI ON STATEMENT: Testified as prine sponsor of HB 194.

PAUL LABOLLE, Staff

Represent ati ve Neal Foster

Al aska State Legislature

Juneau, Al aska

PCOSI TI ON STATEMENT: Presented a section-by-section analysis on
behal f of the sponsor of HB 194, Representative Neal Foster.

JOE BOVEE, Vice-President

Land and Resources

Aht na, | ncor por ated

d ennal | en, Al aska

POSI TI ON  STATEMENT: Presented a PowerPoint presentation on
[revised statutes] R S. 2477 rights-of-way during the discussion
of HB 194.

ACTI ON NARRATI VE
1: 05: 36 PM

CHAIR PEGGY WLSON called the House Transportation Standing

Commttee neeting to order at 1:05 p.m Represent ati ves
| saacson, Kreiss-Tonkins, Feige, Lynn, Gttis, and P. WIson
were present at the call to order. Representative Johnson

arrived as the nmeeting was in progress.

HB 371- STATE LAND AND MATERI ALS

1: 06: 11 PM

CHAIR P. WLSON announced that the first order of business would
be HOUSE BILL NO 371, "An Act providing for the Departnent of
Transportation and Public Facilities to hold the surface estate
of certain state land; relating to the transfer of certain state
land and materials from the Departnment of Natural Resources to
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the Departnment of Transportation and Public Facilities for the
construction or maintenance of the state highway system state
airports, and state public buildings and facilities; relating to
the lease or sale of certain marine or harbor facilities;
relating to the |lease or disposal by the Departnent of
Transportation and Public Facilities of rights-of-way, property
interests, or inprovenents that are no longer required; relating
to the grant of certain easenments over subnerged state land to
the federal governnment; relating to the transfer of certain
mai nt enance stations on the James Dalton Hghway to the
Departnent of Transportation and Public Facilities; relating to
t he conveyance of land for right-of-way purposes fromthe Al aska
Railroad Corporation to the Departnment of Transportation and
Public Facilities; and providing for an effective date."

1: 06: 56 PM

REPRESENTATI VE | SAACSON noved to adopt a proposed commttee
substitute (CS) for HB 371, |abeled 28-LS1545\N, Bull ock,
3/10/14 as the working docunent. There being no objection,
Version N was before the commttee.

1:07: 21 PM
REBECCA ROONEY, Staff, Representative Peggy WIson, Al aska State

Legi sl ature, on behalf of the House Transportation Commttee,
Representative P. WIson, Chair, explained the changes in the

proposed CS, Version N. She reported that a conpanion bill is
in the other body and the changes in Version N were made to
conform to the other bill. She related that the title was

shortened and she characterized the changes as being technical
or cosnetic changes.

M5. ROONEY described HB 371 as a collaborative effort between
the Departnent of Transportation & Public Facilities (DOT&PF)
and the Departnment of Natural Resources (DNR). The purpose was
to reduce anbiguity and streamine the rights-of-way processes
between the two departnents. This bill represents a "no cost
solution" that wll save tinme and resources for transportation
projects. Additionally, it will reduce contracting requirenents
between DOT&PF and DNR when accessing road materials for
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transportation projects. She noted a reciprocal renoval of the
55-year |limt on US. Forest Service (USFS) transportation
easenents and DNR s log transfer priority easenents. Finally,
under the bill, DNR would transfer two DNR sites to DOT&PF for
use as mmi ntenance stations and airstrips to accommobdate recent
resource devel opnent. She identified the sites as Franklin
Bl uffs and Happy Valley on the Dalton Hi ghway.

CHAIR P. WLSON reiterated that this bill 1is an agreenent
between the two aforenentioned departnents to streanmline the
process when a right-of-way exchange i s necessary.

1:10: 18 PM

JOHN BENNETT, Right-of-Wy Chief, Northern Region, Departnent of
Transportation & Public Facilities (DOT&PF), stated that HB 371
will change the relationship between the DOT&PF & the DNR with
respect to the acquisition, managenent, and disposal of |[|ands
necessary for airports, highways, and public facilities. He
pointed out that 30 percent of the land in Alaska is owned by
the state and nanaged by DNR Thus, the DOT&PF' s interaction
with DNR for lands and naterials is extensive. The bill
sections repeat |anguage for each of the DOT&PF s three areas of
authority.

1:11: 21 PM

MR. BENNETT said the bill clarifies that DOT&PF has the primary
authority to manage the surface estates for the highway rights-
of -way, airport properties and public facilities. That primry
authority relates to existing rights-of-way and existing |ands.
First, this bill would help clarify the managenent authorities
and roles of each departnent. Second, the bill would provide
uni form | anguage across all of the authorities for the disposal
of land interests that the DOT&PF has deenmed excess to its
needs. This conbination would work to solve sone issues that
adj oining | andowners have when encroaching into the rights-of-
way. Under the bill, the DOT&F would have the wunilateral
authority to dispose of Ilands, which can help solve these
| andowner i ssues. Third, this bill would set up a new process
for transferring land and land interests from the DNR managed
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public domain into the DOT&PF. Essentially, this bill was
nodel ed after a federal process the departnent uses with the
Federal H ghways Adm nistration (FHWA) to assist the DOT&PF in
appropriating land from the Bureau of Land Managenent (BLM and
the U S. Forest Service. For exanple, when the departnent
determines it needs right-of-way properties, the affected
parties can go to the agency and tell them they have four nonths
to conment or the FHWA will appropriate it directly. He pointed
out the FHWA will actually issue the deed to the state. Thi s
bill would set up a simlar process that wll streanmine the
process of acquiring DNR managed | ands. Furthernore, the DOT&PF
would like to streamline and create a new process for acquiring
sand and gravel materials for its projects. Under the current
process one state [departnent] contracts with [another] state
[ depart nment]. The DOT&PF enters into a material sales contract
with Departrment of Natural Resources (DNR) that includes paynent
for materials. Typically these contracts have a limted term
and a limted quantity of material. However, the authorizations
often |apse and the departnent nmust request addi ti onal
authorization to expand the quantity or the term  This process
has created an admnistrative burden for both agencies
especially since the state is requesting state-owned naterials
to construct state-owned infrastructure. The process under the
bill would result in a nore efficient process.

1:14: 24 PM

MR. BENNETT identified additional provisions that relieve the
Al aska Railroad Corporation (ARRC) from the necessity to obtain
| egi sl ative approval when the DOT&PF requires fee title fromthe
ARRC. Currently, the DOT&PF can negoti ate and apprai se property
just as it would with any private owner, but the ARRC nust
subsequently seek |egislative approval. This requirenent for
additional |egislative approval can add one to two years to the
project delivery process, which the departnment believes results
i n uni ntended consequences. Additionally, one provision of HB
371 would transfer the Happy Valley and Franklin Bluffs Trans-
Al aska Pipeline System (TAPS) canpsites from the DNR to DOT&PF.
M. Bennett pointed out that the DOI&PF applied for these
properties twenty years ago. Al t hough these canps provide an
efficient delivery of maintenance services, additional resource
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devel opnent along the corridor and the potential for a natura
gas line makes it inportant for DOT&PF to acquire these sites
NOw. However, these canp transfers have been hanpered by
conpeting nunicipal entitlenment selections by the North Slope
Bor ough ( NSB). He deferred to the Departnent of Law (DOL) to
di scuss the issues related to these reciprocal easenents.

1:15:58 PM

SEAN LYNCH, Assistant Attorney General, Transportation Section

Departnent of Law (DOL), stated that the Congress granted
easenents across the Tongass National Forest connecting towns in
Sout heast Al aska in exchange for the state granting the U S
Forest Service easenents across the state's subnerged |ands for
log transfer facilities, access to USFS cabins, and recreationa

facilities. The easenents were prepared and exchanged between
the state and the federal governnent but because of the
Department of Natural Resources (DNR)'s regulations the state

easenents to the federal governnent are limted to 55 years. In
the reciprocal exchange, the USFS has limted the states' road
and utility easenents to the same 55 years. Section 16 [of HB

371] would allow the DNR s comrissioner in a best interest
finding to renove the 55-year limtation. Further, the USFS has
assured the state that it wll give an equal term of years

whi ch would allow the extension of the state's easenents across
USFS | ands.

1:17: 54 PM

REPRESENTATI VE | SAACSON recal l ed that Section 16 was disputed by
muni ci pal governnents. He asked whether the departnent has
resol ved the munici pal disputes.

MR. BENNETT answered yes; he is correct that conpeting interests
exist. The departnent applied for this authority 20 years ago
based on the assertion that the existing state |land was nore
appropriately wused for public purposes rather than to be
al l ocated under the nmunicipal entitlenent program He estinated
between one-third and one-half of the land selected wll stil

be available after the departnent has "carved out" |ands needed
to enclose airstrips, material sites, and the existing building
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pl ant s. He related this is based on a review of a graphic
representation of the lands previously selected by the North
Sl ope Borough (NSB). One reason this matter has not progressed
is due to the conpeting interests. He nmaintained the DOT&PF
believes the public's interest and use of this property is
greater and nore significant than nunicipal interests.

1:19:42 PM

REPRESENTATI VE | SAACSON said he understood that this could be
construed as another nethod of obtaining nunicipal revenue
sharing since the Dalton H ghway serves a statew de interest,
al though one nunicipality obtains an extra advantage. For
exanple, it would be simlar to the City of North Pole claimng
sonme facilities along the Richardson H ghway to tax or gain
revenue from the activities. He asked whether this is part of
the consideration and to identify any di sadvant ages.

1: 20: 33 PM

MR. BENNETT agreed the North Slope Borough's intent is revenue
generati on. These sites would be very sought after since they
were selected as TAPS sites for a good reason. He suggested the
NSB would seek to select and receive title to these sites and
| ease them back to the state on an as-needed basis. However,
the DOT&PF seeks to avoid these situations since it nmaintains
that retaining the properties is in the public's best interest.

1: 21: 18 PM

REPRESENTATI VE | SAACSON asked whether the provisions in Section
16 will resolve the issue.

MR.  BENNETT answered this language wll declare that this
property has been transferred to DOT&PF and is not inmediately
avai l able for nunicipal entitlenents. However, he envisioned
that over time the use of the sites will no |onger be necessary
and the sites nmight be available for NSB sel ection or conveyance
at a later date.

1: 22: 09 PM
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REPRESENTATI VE KREI SS- TOWI NS commented that this bill was read
across the floor yesterday so he has not yet had an opportunity
to review this sonewhat conplex bill. He hoped the conmittee
wi |l have nore opportunity to ask questions beyond today.

CHAIR P. WLSON acknow edged that HB 371 is a sinple yet
conplicated bill that will allow land transfers between the two
depart nment s. In further response to a question, she
acknow edged the comm ttee nenber's request for additional tine.

1: 23: 29 PM

REPRESENTATI VE JOHNSON recalled some railroad acts allow the
ability to transfer rights-of-way |ands back to the adjacent
| andowner s. He remarked he is never opposed to transferring
lands to private |andowners. He asked whether the land should
be transferred to private | andowners instead of to the state.

MR. BENNETT answered that [Section 16] is narrowWy tailored to
only relate to the relationship between the ARRC and the DOT&PF
to allow the departnent to obtain fee title on certain railroad
| ands. He understood the rights-of-way being re-conveyed to
adj oi ni ng | andowners. However, he did not believe this is the
situation being addressed today. This provision relates solely
to properties the railroad owns or intends to own.

1:24: 42 PM

REPRESENTATI VE JOHNSON renmarked that at sone point the railroad
must not want the land or they wouldn't be interested in
transferring it.

MR. BENNETT answered that it is not a question with respect to
the railroad wanting to dispose of land but rather that the
DOT&PF requires the ARRC s land for an airport or highway
proj ect . He clarified that the departnent identifies the need,
apprai ses, and negotiates the land transfer, but the ARRC does
not volunteer to sell it to the DOT&PF until that point.
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REPRESENTATI VE JOHNSON suggested the ARRC is not in great
financial shape right now so it may be in the ARRC s interest to
lease the land instead of transferring it by a fee sinple
process.

MR. BENNETT acknowl edged the point, but the DOI&F tends to
avoid |eases since the term of the lease will end, yet the
public funds for a new project nmay not be in place yet. This is
the reason the DOT&PF seeks to purchase permanent right-of-way
or land interests, whether it is through easenents or fees.
This provides the basis for future know edge of when funds are
needed.

1: 26: 15 PM

REPRESENTATI VE JOHNSON suggested that either the ARRC will seek
funds or else the DOT&PF will seek nore funds to |ease [|ands
from the ARRC He was unsure whether it would be best for the
| egislature to [appropriate funds to] the ARRC or the DOT&PF.
He questioned whether the DOT&PF has nore opportunities to
obtain federal funds. He said he has questions on the best way
to ensure the future of the ARRC and the DOT&PF.

1: 27: 09 PM

CHAIR P. WLSON asked for further clarification that this isn't
a special case since this is the process DOI&F uses wth
respect to right-of-way acquisitions.

VR. BENNETT answered that the best public policy for
acqui sition, maintenance, and operations of public projects is
to avoid recurring costs, which having a permanent interest in
the rights-of-way acconplishes. He related his understanding
that the ARRC supports this |anguage.

1: 28: 13 PM

CHAIR P. WLSON related her understanding that under the bil
t he DOT&PF woul d purchase | and fromthe ARRC.
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MR. BENNETT agreed. He summarized that this provision would
advance project delivery by not requiring |egislative approva
of the land transfer [between the ARRC and the DOT&PF].

1: 28: 53 PM

REPRESENTATI VE | SAACSON understood this would expedite projects
in order to develop the state, but the bill does not extend rai

| ines or reconvey properties. For exanple, under the bill, if
the state decided to build the railroad to Delta Junction or
sone other location the legislature would authorize the DOT&PF
to negotiate the |and needed for right-of-way acquisition. This
could help speed up projects if the |legislature has approved the
right-of-way acquisition in advance.

MR. BENNETT related an exanple in which the DOI&F need to
acquire substantial property on the Illinois Street project in
Fai r banks. Since the rights-of-way acquisition required
| egislative approval it took one or two additional years to
secure legislative permssion. Although the DOT&PF can appraise
property, and negotiate prices, the railroad cannot execute
deeds for fee sinple title without |egislative approval.

1: 30: 26 PM
REPRESENTATI VE | SAACSON understood that the bill would help
contain devel opnent costs and this bill also represents one of

t he best ways to save the railroad noney.

MR. BENNETT acknow edged that one of the benefits would be to
advance projects.

1: 30: 53 PM

REPRESENTATI VE | SAACSON asked whether the bill mght create
uni nt ended consequences and for any downsi des.

MR. BENNETT answered that he considered this provision of the
bill to be the nobst benign. He offered his belief that this is
essentially an unintended consequence of the enabling statutes
for the railroad. He felt certain the |egislature couldn't have
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intended to delay projects between one state-owned entity and
t he DOT&PF.

CHAIR P. WLSON remarked that the projects in question have
al ready received legislative approval, but the way the ARRC s
statutes were witten requires the railroad [or DOT&PF] nust
seek additional |egislative approval.

MR. BENNETT agreed, noting typically these projects are major
capital inprovenent projects.

1: 32: 17 PM

REPRESENTATI VE GATTIS remarked that this bill affects state
property and does not relate to the state acquiring private

property.

VMR. BENNETT agreed. He said the portions that relate to the
transfer of properties from DNR s public domain to the DOT&PF
would be considered transfer of "state property"” to "state
property.” The railroad was established as a state-owned
corporation so it is treated a little differently.

REPRESENTATI VE GATTI S asked for further clarification that this
is not affecting individual property rights.

MR. BENNETT agreed it does not affect individual property
rights.

1: 33:19 PM

REPRESENTATI VE JOHNSON recalled that at the tinme the railroad
was transferred, the legislature wanted control over the
transfer of any railroad land. He surmised this body still has
an unwi |l lingness to give up control. He remarked that "nothing
is sinple”™ with respect to the railroad.

CHAIR P. WLSON remnded nenbers that this bill rel ates
specifically to the DOT&PF and not with any private entity.

MR. BENNETT agr eed.
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1: 35: 00 PM

ED FOCGELS, Deputy Conm ssioner, Departnent of Natural Resources
(DNR), stated that DNR has worked with DOT&PF for many nonths on
the bill and DNR does not have any issues with the bill. The
fundanmental concept enbodied in HB 371 is simlar to the DNR s
efforts to inprove its permtting processes and to elimnate
duplicative bureaucracy and unnecessary processes. He asked why
the state should have to contract with itself for materials if
the DOT&PF needs to use materials within the right-of-way for
its road projects. Under the bill, the DNR would still rmanage
the subsurface rights and lands within the right-of-way for
other uses while prioritizing by keeping DOT&PF s needs at the
t op. He suggested that HB 371 is one nechanism to elimnate
repetitive work for both agencies.

1:36: 11 PM

CHAIR P. WLSON asked whether HB 371 will save the state noney.
MR. FOGELS answered yes.

1: 36: 20 PM

REPRESENTATI VE GATTIS renmarked that tinme is noney and she
understood this bill will save tine.

MR. FOGELS answered yes; that HB 371 will save staff tine.
1:36:45 PM

CHAIR P. WLSON asked for an estimate of the average staff tine
that will be saved.

MR. FOGELS answered that the tine savings is difficult to

guantify. However, the DNR spends significant energy and tine
within the departnent to adjudicate material sales relating to
roads or highway projects. He estimated that several staff

spends nost of their tine on these issues which could be used to
reduce the DNR s backl og sonewhere el se.
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1: 37: 53 PM

CHAIR P. WLSON asked whether this staff could work on
permtting in sone other area.

MR. FOGELS agr eed.
1:37:59 PM

REPRESENTATI VE  JOHNSON asked whether the materials would
primarily be gravel.

MR. FOGELS answered that the materials would be gravel, rock,
and sand.

1: 38: 18 PM

REPRESENTATI VE JOHNSON asked whether private conpanies primarily
hol d t hese | eases.

MR. FOGELS answered that DNR has material sales contracts for
materials sites with nultiple contracts between the private
sector and DOT&PF on sone sites. He agreed the departnent would
need to sort this out but new sites would be under the DOT&PF
and the DNR would work with the DOT&F on any preexisting
contracts.

1: 39: 04 PM

REPRESENTATI VE JOHNSON enphasized that he'd like to avoid the
situation with a private conpany bidding on a state job but the
state has a "sweetheart deal" for the materials. He suggested
it has been proven that the private sector projects cost |ess
than the state to acconpli sh. He summari zed that he would |ike
to avoid the state taking away private jobs due to a "sweetheart
deal " on material costs.

MR. FOGELS said DNR views it that third party contractors wl

work on the projects regardless. This bill would only elimnate
the DNR conponent from the chain. The DOT&PF woul d adm ni ster
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third-party contracts to perform road construction and use
mat eri al s.

1: 40: 29 PM

REPRESENTATI VE JOHNSON mai ntained his goal to ensure that this
bill doesn't establish a DOT&PF bureaucracy that can overcharge
a private contractor for materials so the contractor doesn't
have any chance to win the bid. He would further |like to ensure
that everyone is on equal footing. Currently, the private
sector perforns quite adequately so he doesn't want to sacrifice
private industry jobs, he said.

MR. FOGELS offered to review the nmaterials process wth DOT&PF
and report back to the conmttee.

1:42: 32 PM

REPRESENTATI VE KREI SS-TOWKI NS referred to Sections 2, 4, and 10,

specifically in Section 4, lines 15-17 of the bill, which allows
the departnment the ability to dispose of land. He asked whet her
t hat nmeans the DOT&PF will receive revenue for the | and sale.

MR. FOCGELS answered that Section 4 refers to DOT&PF s statutes.
He related that DNR has nechanisns for |and sales, including a
| and disposal incone fund. He was unsure of the DOT&PF' s
mechani snms, but speculated that the funds may go to back to the
general fund.

1:43: 47 PM

REPRESENTATI VE KREISS-TOWKINS said he is interested in an
established protocol to ensure that DOT&PF will not need to set
up a process that DNR al ready does well.

MR. FOGELS answered that DNR s authority is for land sales to
t he public. This provision relates to little remants of |and
| eftover from projects such as highway realignnment, such as a
sliver of right-of-way land is not used. Currently, DOT&PF
can't dispose of the aforenentioned sliver of land so the |and
reverts back to DNR who nust then dispose of it. The current
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process adds unnecessary tinme and bureaucracy. It's clear that
this bill would elimnate the bureaucracy and allow the DOT&PF
to directly handl e the remants, he said.

1: 45: 00 PM

REPRESENTATI VE FEI CE referred to Section 4 of HB 371 and asked
whether any inplied priority exists. He read paragraph (1),

which read, in part, "transfer the land, property interests, or
i nprovenents to the Departnent of Natural Resour ces, i f
requested by the comm ssioner of natural resources; or ...." He

asked whether this |anguage inplies that DNR would have the
first right of refusal or if DOT&PF can dispose of the land as
it sees fit without any priority.

VR. FOGELS answered that the intent is for the DNR s
comm ssioner to agree to take the |land back before the land is
transferred. The DNR wants to be part of the decision to ensure
the departnent agrees to the land transfer.

1:46: 14 PM

CHAIR P. WLSON pointed out this language is also in Section 2,
4, and 10.

MR. FOGELS agr eed.
1:46: 23 PM

REPRESENTATI VE FEI GE suggested that an instance may arise in
which the DNR m ght want the | and, but the DOT&PF nay decide to
sell it to soneone else. He asked whether this section should
be structured with a clear priority to allow DNR the first right
of refusal on |and transfers.

1:46: 52 PM
CHAIR P. WLSON read subsection (b) [, which read, in part, "..
shall notify the conm ssioner of natural resources"” on any

transfer of Iland or disposal of land so she envisioned the
conmm ssi oner woul d know i n advance.
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MR. FOCGELS agreed, but the provision also requires the DNR to
"request" the | and.

REPRESENTATI VE FElI GE questioned whether the DNR automatically
woul d receive any requested land or if it is still up to DOT&PF
He asked whether the first right of refusal |anguage should be
stronger.

MR, FOCGELS deferred to the bill drafter or the Departnent of Law
to respond.

1: 47: 53 PM

REPRESENTATI VE FElI GE asked whether the DNR would want the first
right of refusal.

MR. FOCELS answered that he did not think it would be an issue.
Again, the lands in question are |ands used for transportation
purposes and typically the remaining land would entail snall
remnants. He envisioned that the departnent would offer to sel
the land to an adj acent | andowner.

1: 48: 39 PM

CHAIR P. WLSON related an instance in which the DOT&PF
straightened a road and renoved a curve, which left a sliver of

land it didn't need for the road project. She didn't imagine
anyone woul d want the piece, but she recalled the |and was given
to the borough. She read subsection (b), in part, "If the
depart ment determ nes that | and, property interests, or
i nprovenents are no |onger necessary, the departnent shal

notify the comm ssioner of nat ur al resour ces of t he
determ nation and may ...." At that point the departnment may
transfer or dispose of the |land yet the DOT&PF nust still notify

the DNR, she said.
1: 50: 00 PM

REPRESENTATI VE JOHNSON acknowl edged the bill's intention is to
give the DNR first right of refusal, but he pointed out sone
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i nstances in which condemati on has occurred. Under the bill,
| and that had been condemed would revert to the DOT&PF instead
of to the original property owner.

MR. FOGELS thought that it would be best to have the Departnent
of Law present. Still, as he reads subsection (b), it requires
the DOT&PF to notify the comm ssioner of natural resources of
the determnation and the departnment may transfer the land to
DNR or dispose of the land by sale, |ease, vacation, or
exchange. Therefore, the DOT&PF has the choice, he said.

REPRESENTATI VE  JOHNSON suggested that i f the departnent
condemmed the | and, the DOT&PF shoul d not have any choice if the
land is not wused. Instead, he maintained that in those
i nstances the | and should be offered to the private party.

1: 51: 50 PM
REPRESENTATIVE FEIGE interpreted Section 1 to give the

departnment the choice. The |anguage requires the DNR to request
the land if the departnment wants it, but it is up to the DOT&PF

REPRESENTATI VE JOHNSON di sagr eed. Regar dl ess of t he
interpretation, if land 1is condemmed and not used the
conm ssi oner should not have a choice to decide. | nstead, the

private owner should have the choice to buy the l|and back, he
sai d.

1:52: 41 PM

CHAIR P. WLSON suggested there are circunstances in which |and
is condemmed since the private party did not want to pay the
t axes. Thus, instances occur in which the party no |onger
wi shes to continue to nake paynents [and doesn't want the |and.]

1:53: 05 PM
REPRESENTATI VE JOHNSON agr eed. However, an agreed buyout
represents different situation than a condemmation procedure.

He mai ntained that the private party should have the first right
of refusal and not a conm ssioner.
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CHAIR P. WLSON agreed. She offered her belief that the
departnment probably already has rules it follows but it's
inmportant to find out.

1:54: 11 PM

REPRESENTATI VE FEI GE referred again to [Section 4] paragraph (1)
[on page 3, |lines 12-14], which indicates the DOI&F nmay
transfer the land, but the departnent cannot arbitrarily do so
since the DNR nust first request the |and. Par agraph (2) would
allow for the disposal of the land. He maintained his question
on whether DNR should have an automatic preference and if the
| anguage inplies a preference. For exanple, if DNR requests the
| and, should the land automatically be transferred or is it
still up to the DOT&PF conmi ssioner to deci de.

[HB 371 was held over.]

HB 194- Rl GHTS- OF- VAY

1: 56: 15 PM

CHAIR P. WLSON announced that the final order of business would
be the SPONSCR SUBSTITUTE FOR HOUSE BILL NO 194, "An Act
vacating a portion of the Copper Center - Valdez right-of-way;
relating to rights-of-way acquired under former 43 U S.C. 932
that cross land owned by a private |andowner; and relating to
the use of em nent domain to realign a right-of-way."

1:57:46 PM

REPRESENTATI VE NEAL FOSTER, Al aska State Legislature, Juneau,
Al aska, as prinme sponsor, stated that the goal of HB 194 is to
preserve public access via the [Revised Statute] R S. 2477. He
explained that the bill would mnimze the negative effects on
private |andowners with respect to R S. 2477 rights-of-way. He
related R S. 2477s are rights-of-way that include public trails,
roads, and hi ghways. He enphasized that this bill won't prevent
the public from using public transportation routes to travel
from points "A" to "B" but will limt usage to "point to point"
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transportation and energency stopping. Many of the R S. 2477
trails go through private |ands, he said. He expressed concern
that if rest stops, pullouts, and canpgrounds are constructed
along these routes, it would open public access and use of the
surroundi ng private |ands.

1: 59: 11 PM

PAUL LABOLLE, Staff, Representative Neal Foster, Alaska State
Legi sl ature, provided a section-by-section analysis of HB 194.
Section 2, subsection (a) would reduce the R S. 2477 rights-of-
way from 100 feet to 60 feet to balance |andowner property
rights with the access rights of the state. Subsection (b)
would limt the use of R S. 2477 to transportation purposes. He
briefly discussed the history, such that R S. 2477s stem from
the Mning Act of 1866. Section 8 of that act would establish

that rights-of-way are for construction of highways. Al aska
statutes related to the state highway system identify the
purpose as for vehicular transportation. This section would

clarify how R S. 2477 should be used. Subsection (c) would set
up the conditions for secondary easenents to inspect, repair,
mai ntain, and inprove a right-of-way. It would also set up
gui delines for dispute resolution. Subsection (d) would allow
real i gnment of rights-of-way through the existing em nent domain
statutes and subsection (e) defines routine naintenance and
repair.

2:01:12 PM

MR. LABOLLE said that Section 1 will vacate a specific R S. 2477
right-of-way which is overlapped by a [43 U S C 1616(b)]
easenent created during the Alaska Native Clains Settlenent Act
(ANCSA), which is simlar to R S. 2477 rights-of-way easenents.
2:02:22 PM

The committee took an at-ease from2:02 p.m to 2:04 p. m

2:04: 15 PM
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REPRESENTATI VE FOSTER commented that this issue is a private
| andowner issue and is not limted to Native corporations.

2: 05: 02 PM

JOE  BOVEE, Vi ce- Presi dent, Land and Resour ces, Aht na
| ncorporated (Ahtna), began his presentation by explaining RS
2477 is an obscure civil war mning statute that grants rights-
of -way across unreserved federal lands, primarily in the Wstern
states and territories and Al aska. The map shows the public
| ands in Alaska prior to 1971 [slide 1].

2:05:40 PM

REPRESENTATI VE | SAACSON asked whether all lands in Al aska were
either state or federal lands prior to 1971.

MR. BOVEE answered that 99 percent of the |land was under federa
or state ownership.

2:06:19 PM

REPRESENTATI VE | SAACSON pointed out it was difficult to
di stinguish lines on the map in nenbers' packets.

CHAIR P. WLSON agr eed.

MR. BOVEE turned to legal definitions obtained from the state's
websi t e. He said that R S. 2477 was a congressional grant of
rights of way which provided, "The right of way for the
construction of highways over public |ands, not reserved for
public wuses, is hereby granted."” The Departnent of Natural
Resource's website indicates that the word "highway" was
historically used to refer to foot trails, pack trails, sled dog
trails, crudely built wagon roads, and other corridors for
transportation. The term "highway" is defined in state statutes
AS 19.59.018 (8), as foll ows:

"hi ghway" includes a highway (whether included in

primary or secondary systens), road, street, trail,
wal k, bridge, tunnel, drainage [structure and other
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simlar or related structure or facility, and right-
of -way thereof, and further includes a ferry system
whet her operated solely inside the state or to connect
with a Canadian highway, and any such related
facility;].

MR. BOVEE explained that the process to assert an R S. 2477 is

far from consistent and has been the subject of litigation
between the state and private I|andowners and the federal
government in North Anmerica. In 1998, the Alaska legislature

instructed that while providing for the public's right to use
these historic access easenents, "every effort should be nade to
mnimze the effect on private property owners."

2:07:39 PM

MR. BOVEE stated that DNR has identified 669 R S. 2477 trails in
in Al aska. For exanple, DeBarr Road in Anchorage and Farners
Loop Road in Fairbanks began as R S. 2477 trails. Additionally,
nunerous foot trails are RS. 2477 trials, many of which may not
be visibly identifiable on the ground. He reported that over
142 R S. 2477s are |located on Ahtna | and al one.

MR. BOVEE pointed out the Ahtna | ands overlaid on an Al aska nmap.
The next slide, entitled "Private Lands Present” shows private
and public lands, wth private land ownership in blue, and
federal or state ownership depicted in yellow The R S. 2477
trails are shown by bl ack |ines.

2:08:51 PM

CHAIR P. WLSON asked for further clarification that the R S
2477 were old trails.

MR. BOVEE answered yes; noting nost were adopted or used during
mning in the late 1800s or early 1900s.

2:09:23 PM

MR. BOVEE highlighted Ahtna |ands include 402 linear mles of
R S. 2477 trails, which would enconpass 9,406 acres. The next
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slide entitled, "Ahtna Lands Regional Location" shows Ahtna
owned | ands in red.

2:10: 12 PM

MR. BOVEE turned to the slide entitled "R S. 2477 Landowner
Probl ens, Icy Roads Caused by Incised Roads "across Ahtna | ands.
This slide identifies [in black lines] the RS 2477 trails
| ocated on Ahtna | ands. In response to a question, he answered
that the 402 linear mles on Ahtna land with a 100-foot right-
of -way woul d consune 9, 406 acr es.

MR. BOVEE continued. Ahtna, Inc. lands contain over 221 |inear
mles 17 (b) easenents. As the sponsor identified earlier, part
17 (b) ANCSA defines a trail or public use across Native
Cor poration | ands. He pointed out sone trails overlap with an
exi sting easenent totaling 529 mles.

2:11:45 PM

CHAIR P. WLSON asked for further clarification on the duplicate
trails.

MR. BOVEE answered that two easenents cross private property on
Native Corporation land and on sonme non-ANCSA | ands. He
explained the wdth and range from 25-60 feet whereas an R S
2477 is typically 100 feet wide. The R'S. 2477 rights-of-way
often fall on the 17 (b) trails so they are duplicative.

CHAIR P. WLSON clarified that the 17 (b) trails are narrower
ones than the R S. 2477 trails.

MR. BOVEE answered yes.
2:12:41 PM

MR. BOVEE said that approximately 98 linear mles of 17 (b)
easenments are duplicative of R S. 2477 roads.

2:13: 30 PM
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VR. BOVEE explained that R S. 2477 trails represent a

significant burden on the |andowner. In response to a question
M. Bovee answered that the R S. 2477 easenents were federal
rules originating from the 1866 mning |aw. He further

clarified that the federal governnent has recognized only three
or four necessary trails of the aforenmentioned 669 R S. 2477
trails.

2:14:41 PM

CHAIR P. WLSON asked whether the state or federal governnent
has authority over the trails.

MR. BOVEE answered that the state has authority.
2:14:52 PM

MR. BOVEE turned to the next slide entitled "R S. 2477 Landowner
Probl ens I cy Roads Caused by Incised Roads."” This trail |ocated
near Cantwell is called the Wndy Creek Trail and was the old
access to the Denali National Park until the 1960s. He said the
100-foot wide trail doesn't have any restrictions on vehicle use

depending on the tine of year. The next slide shows a trai
into Bear Valley that is overlaid with a 17 (b) easenent w thout
any restriction on use. In response to a question, he answered

no; that the land is not DNR land, but is Ahtna land with a
publ i c easenent.

2:15: 44 PM

MR. BOVEE showed several photographs of other R S. 2477 trails
not in nenbers' packets. Since these trails used the shortest
route many of them such as the one near Copper Center, RS
2477 T 633, did not consider erosion, flooding events, or best

| ocati ons. He explained that Ahtna has made a concerted effort
to work with various agencies on the issues surrounding the R S
2477 trails. The state agencies refer to the federal statute

and basically respond that their "hands are basically tied."
The trails can be relocated if natural conditions nake the route
i npassabl e or unsafe. The state can enter property to perform
mai ntenance and repair wrk such as paving, | evel i ng,
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installation of culverts and other duties such as clearing
vegetation or realigning roads. The state nmintains that the
public has extensive use rights within the right-of-way that
include not only transportation but also rest stops, pullouts

boat | aunches, fishing access, and canpgrounds.

2:18: 23 PM

MR. BOVEE explained the Kl utina Lake Road starts on the
Ri chardson H ghway and goes to the head of Kl utina Lake,
crossing 18 private | andowners, non-ANCSA | andowners and crosses
driveways. In response to a question, M. Bovee explained that
the private | andowners did not even know the trail existed unti
about five or six years ago when the state asserted its rights
over the R S. 2477s. Thus, the issue has arisen since the RS
2477 trail wth its 100-foot w de easement wll consunme the
private | andowner's acreage.

2:19:40 PM

CHAIR P. WLSON rel ated her understanding that Ahtna didn't know
their land allotnments fell on RS. 2477 trails.

MR. BOVEE answered yes. He explained the 18 |andowners in the
af orenenti oned area own the |and, which was previously a Native
al | ot ment . The | and was subdivided and the private |andowners
didn't know R S. 2477 would cross their front yards

2:20:16 PM
CHAIR P. WLSON asked for clarification on the state's position.

MR. BOVEE answered that the state asserts it is a public
easenent and the public can use the roads indiscrimnately, any
time of the year, using any kind of equipnent. In further
response to a question, M. Bovee agreed access is wthout any
rul es or regul ations.

MR. LABOLLE, in response to a question, clarified that the bil

has an additional referral to the House Resources Standing
Comm ttee.
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2:21: 27 PM

MR. BOVEE identified potential solutions. One alternative
proposes limting the scope of use of R S. 2477 trails. He
enphasized that Ahtna is not opposed to |limting access.

Al t hough Ahtna encourages resource developnent, the 100-foot
right-of-way and unregulated use within the right-of-way opens
access. One issue is who will performroad maintenance once the
roads are public roads during tinmes of budget constraints.

MR. BOVEE turned to a slide entitled "Well Maintained R S. 2477
Road" that enconpasses a hunting area north of Cantwell. He
advised that Ahtna has been working with DOT&PF and DNR to
realign the trail around a gravel pit near the Parks H ghway.
He offered his belief that the departrment wll reroute the
trail. In further response to a question, he answered that
Ahtna owns the material site.

2:23: 55 PM

MR. BOVEE stated that Ahtna signed a Menorandum of Understandi ng
with DNR, Alaska Departnent of Fish & Ganme and DOT&PF | ast
sumer . This agreenent requires quarterly neetings wth the
state agencies to try to resolve issues and to pool and use
resources nore Ww sely. This bill would require consultation
with the private |andowner prior to engaging in other than
routi ne mai ntenance and represents a "good nei ghbor” policy. It
woul d al so require the state to consult with the |andowner if an
R S. 2477 right-of-way has been danaged beyond repair and is to
be realigned. He nentioned several trails have been realigned
several tines.

2:25:19 PM
MR. BOVEE woul d specifically vacate portions of R S. 2477 right-
of -way along the Klutina Lake road effectively ending litigation

with the state. He t hanked nenbers.

2:25: 47 PM
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REPRESENTATI VE FOSTER offered to provide a chart to better
describe the R S. 2477 right-of-way as conpared to the 17 (b)
provi si ons. The goal of the bill is to mnimze the inpact to
t he | andowner. He related a scenario in which he owned a farm
at Kenny Lake with an R'S. 2477 crossing his |and. As a
| andowner he would want to minimze the inpact on his private
| and. He would not want a right-of-way wth a canpground
| ocated on his |and, but would prefer a point to point access so
peopl e aren't stopping on his |and.

2:27:26 PM
CHAIR P. WLSON asked for the status of the current | awsuit.

MR. BOVEE reported that the case started nediation but nmnust
follow state |law so the process hit a "brick wall."

2:28: 06 PM

CHAIR P. WLSON asked whether this bill wwuld anend it to
sati sfy Ahtna.

MR. BOVEE answered that it would not restrict access to state
land but would limt easenents and define the width of the
right - of - way.

2:28: 39 PM

REPRESENTATI VE FEI GE asked whether plat naps exist for Kl utina

Lake. He wunderstood interest exists wth respect to |ake
access. He further understood that the federal 17 (b) easenent
but not the R S. 2477 continues through the private | ands.
Since it doesn't appear to be overlapping this bill would not

vacate the R S. 2477 easenents.

MR. BOVEE offered to provide a detailed plat map of the area.

2: 30: 05 PM
REPRESENTATI VE JOHNSON referred to page 2, line 9; paragraph
(1), which read, "... routine nmaintenance and repair nmay only
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preserve the condition of the right-of-way as it existed on

Cct ober 21, 1976; ...." He asked whether the state is
advocating all the R S. 2477 lands if the trail has not been
mai ntai ned. He understood that the state is still in litigation
with the federal governnent and the trails have not been
resol ved. He asked whether the state would be giving up on
t hose | ands. For exanple, if a trail went from Fairbanks to

None and it crosses private land, this |anguage would not allow
the trail to be maintained any differently than it was in 1976
He asked whether that neans these rights-of-way wll not be
devel oped.

2:31: 08 PM

MR. BOVEE answered that he was not aware of all RS 2477
easenents in the state; however, he is famliar with
approximately 90 percent of ones in the Ahtna region. He said
approxi mately 95 percent are not devel oped, but are foot trails,
pack trails, or sled trails.

REPRESENTATI VE JOHNSON remarked that is his point. The bill
would mean the trails would never be npbre than the current
st at us.

MR. BOVEE answered that is the point of the bill. If the RS
2477 right-of-way is currently an all-terrain vehicle (ATV)
trail or a foot trail, that it should be left as such and have

roomto develop it later.

REPRESENTATI VE JOHNSON nmmi ntained the |anguage would restrict
further devel opnent. If the road is a walking trail then it
cannot be nore than a walking trail even if gold is discovered.
He expressed concern about the restriction. He di scussed sone
of the history of the R S. 2477 trails such that the state has
had to litigate each trail. He did not want to advocate limted
access across federal | ands. Secondly, if an R S. 2477 runs
along a river and a boat launch is not permtted, wouldn't that
l[imt access to a publically-owed resource based on Al aska's
Consti tution. He expressed concern about Ilimting future
devel opnent . He suggested there mght be a way to conprom Se;
however, he nmaintained his concern about limting access that is
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provi ded by Al aska's Constitution. He did not want to send a
message to the federal governnent that Al aska has limted access
by freezing the R S. 2477 right-of-way to 1976 conditi on.

2:34: 59 PM

REPRESENTATI VE | SAACSON offered his belief that this bill goes
too far since the state is devel oping. One way would be to
recognize that sonme right-of-way wll not be used. He
acknowl edged that there isn't a managenent plan and that seens
to be the biggest issue. He agreed that managi ng the rights-of-
way is inmportant and to ensure that property owners are aware of
the use. He pointed out that Farmers Loop Road was an R S. 2477
right-of-way and currently in nmany places is a four-Ilane
hi ghway. He noted several other roads in Alaska that were
devel oped on R S. 2477 trails. He cautioned against inpeding
devel opment. He acknow edged that a R S. 2477 right-of-way wll
likely become a road and devel opnent occurs along the road and
Ahtna, Incorporated will likely need those roads in the future.
He asked whether Ahtna has a bill before the Congress on this
same subj ect.

MR. BOVEE answered yes; but it does not have anything to do with
R S. 2477s.

2:38: 33 PM

REPRESENTATI VE | SAACSON asked how the federal bill wll affect
this bill. He suggested the federal bill asserted groups within
the state as having nore rights to the transportation corridors.

He asked whether this was rel ated.

MR. BOVEE answered that he was not aware of +the federa
transportation bill.

REPRESENTATI VE | SAACSON said he would further research it.

2:39:11 PM
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REPRESENTATI VE | SAACSON said he would be interested in solving a
specific issue rather than "locking up" the lands globally in
Al aska.

REPRESENTATI VE JOHNSON referred to the fiscal note which
identifies 20,000 linear mles of R S. 2477 rights-of-way, which

could increase to 26,600 once settl ed. He expressed concern
that the bill could jeopardize 26,000 nmles of access for 400
mles of Ahtna trail. He agreed the R S. 2477 right-of-way

issue is not just an Ahtna issue, but is a statew de issue that
could affect Al aska's future. He said he would hate to give up
this access.

MR. LABOLLE referred to the fiscal note and clarified that of
the 20,000 linear mles, 50 percent is on private |land, and so
about 10,000 mles applies to R S. 2477s that cross privately-
owned | and.

REPRESENTATI VE JOHNSON pointed out the checkerboard of private
| ands, noting one acre in the mddle could i npede devel opnent.

2:42:28 PM

CHAIR P. WLSON, referring to the DNR fiscal note of 3/8/14,
noted that dimnishing the right-of-way to 40 feet would equate
to 48,500 acres.

2:42:50 PM

REPRESENTATI VE | SAACSON suggested this issue goes back to the
muni ci pal nodel, noting it is the state's policy to encourage
the settlement of the land based on maxi mum use and benefit.
Al though the cities have private land until the land is used for
public interest, the advantage for the historical trails is that

they provides access to private lands and that will continue to
evol ve over time. He expressed concern about restricting access
to a time certain. He said he could not get past that hurdle,

particularly since the state is required to settle the land. He
suggested that Ahtna try to find a way to solve the specific
problem w thout wunintentionally restricting access throughout
t he state.
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2:44: 40 PM

CHAIR P. WLSON remarked that she has not seen inprovenent
during the tine she has served in the legislature. At the tine

she was initially elected the state was in a deficit. Since the
state's population is so low a sales tax or an inconme tax
doesn't solve the financial issues. She concluded that the

state needs nore population in order to grow.
2:45.: 45 PM

REPRESENTATIVE FEIGE referred to a Bureau of Land Managenent

(BLM docunment in nenbers' packets entitled, "Public Access
| nf ormation. " He asked whether the Klutina Lake Road referred
to as the Brenwick-Craig Road and the Klutina Trail in the

docunent are different or are these easenents part of the sane
access to Klutina Lake.

MR. BOVEE answered that the Brenw ck-Craig Road is nore commonly
referred to as the Klutina Lake road. The ANCSA 17 (b) easenent
stops at private property at the mouth of the |lake. The Klutina
Trail turns into an R S. 2477 trail because it is not an ANCSA
17 (b) easenent.

2:46: 51 PM

REPRESENTATI VE FEI GE related his understanding that the Klutina
Lake road goes to the outlet of Kl utina Lake and the Klutina

trail continues beyond that point.

MR. BOVEE answered that the Klutina trail waps around the north
side of Klutina Lake and continues to Val dez.

[ HB 194 was hel d over.]
2:48:21 PM

ADJ OURNVENT
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There being no further business before the commttee, the House
Transportation Standing Committee neeting was adjourned at 2:48
p. m
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