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ACTI ON NARRATI VE
1: 03: 32 PM

CO-CHAIR DAN SADDLER called the House Resources Standing
Commttee nmeeting to order at 1:03 p.m Representatives Seaton,
P. WIlson, Tarr, Kawasaki, Feige, and Saddler were present at
the call to order. Representati ves Johnson and Hawker arrived
as the nmeeting was in progress.

OVERVI EWS) - DEPARTMENT OF ENVI RONMVENTAL CONSERVATI ON

1: 04:11 PM

CO CHAI R SADDLER announced that the only order of business is an
overview by the Departnent of Environnental Conservation.

1: 04: 36 PM

LARRY  HARTI G, Comm ssi oner, Depart ment of Envi r onnment al
Conservation (DEC), began by introducing DEC s senior managenent
per sonnel present for the overview Lynn Kent, Deput y
Comm ssioner; Kristin Ryan, Director of the Division of Spill
Prevention & Response (SPAR); Tom Cherian, Director of D vision
of Administrative Services; Mchelle Bonnet Hale, Director of
Division of Water; and Brandon Brefczynski, Legislative Liaison.
He said his presentation wll be focused on DECs QI and
Hazar dous Substance Release Prevention and Response Fund,
Section 404 primacy effort, and cruise ship wastewater discharge
general permt.

1: 07: 22 PM

COWMWM SSI ONER HARTI G, regarding the O and Hazardous Substance
Rel ease Prevention and Response Fund ("Response Fund"), rem nded
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nmenbers that the intent language in |ast year's budget bill
directed DEC to report to the legislature, which it did on
1/21/14, regarding the status of the fund, the history of
spending from the fund, and options to nmke that fund
sust ai nabl e. He explained that the legislature created the
Response Fund sonme tine ago because the state needs to have
funds available for spills because they are likely to occur
along with resource devel opnent. In addition to responding to
spills, the state also needs to have an active spill prevention
pr ogram The Exxon Valdez oil spill underscored the need to
have a plan and to have the resources avail able, trained up, and
ready to go at a nonment's noti ce.

1:08: 54 PM

COWM SSI ONER HARTI G noted that funding for this program cones
from a b5-cent-per-barrel surcharge on crude oil production
within Alaska, this anmount being in place since the 1980s. A
predi canent, however, is that less noney is going into the fund
due to the production decline. He rem nded nenbers that over

the past eight years he has talked about this predicanent of
declining production and being able to continue to operate SPAR
at its present level to neet the original intent.

1: 10: 13 PM

COWM SSI ONER HARTI G, responding to Representative Seaton, stated
that the surcharge has remained at 5 cents a barrel despite

i nflation. Labor costs, transportation costs, and other costs
have increased DEC s cost of doing business, yet the surcharge
has remained at a nickel. At the sane tine the price per barre

has clinmbed from $25 to about $105.
1: 11: 01 PM

COW SSIONER HARTI G, returning to his presentation, explained
that the 5 cents per barrel comng into the fund is split
between the Prevention Account (4 cents) and the Response
Account (1 cent). The Prevention Account is targeted toward
prevention, but it is also used for response elenents. The 1
cent per barrel going into the Response Account is turned on and
off. A $50 million "war chest" is kept in the Response Account
so that funds are avail able whenever an inmmediate response is
needed in the field. For exanple, if a spill occurred today the
SPAR director would send a neno to the DEC conm ssioner about
the spill that includes, for the conmm ssioner's authorization,
an estimate of the anount needed from the fund. Later, DEC
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would report to the legislature for an appropriation to bring
t he balance back up to $50 million, which can be done severa
ways. One way is by cost recovery from the responsible party.
Once recovered, that noney would be appropriated back into the
Response Account by the legislature. \Wen the state cannot get
total cost recovery, the 1 cent per barrel surcharge is again
turned on and will stay on until the war chest is returned to
$50 million; thus, the war chest will always be there.

1: 13: 05 PM

COMWM SSIONER HARTIG further explained that noney in the
Prevention Account is appropriated into operating expenses in
DEC s Division of Spill Prevention & Response (SPAR). Today,
the main source of funding for SPAR is the Response Fund.
Bringing attention to the bar chart on the handout in the
committee packet entitled "Prevention Account Revenues,
Expendi tures, and Balance Projection" for fiscal years 2010-
2022, he noted that the colors within the bars depict the fund
sour ces. The pink line across the top represents SPAR s
operating budget, which goes down in fiscal year 2015 and then
flattens fromthat year forward, indicating that flat funding is
assumed for SPAR at a little above $15 mllion annually. The
green color in the bars [for fiscal years 2010, 2011, 2012,
2013, and 2015] depicts the amobunt paid out of the Prevention
Account historically. The purple color depicts the anmount of
cost recovery appropriated back into the Prevention Account by
the | egislature. The | arge amount of recovery for fiscal year
2014 is the arbitration award from the "BP corrosion case of
2006" in which there were two corrosion incidents. About $10
mllion of the recovery against BP went to DEC for cost recovery
and the rest went into the constitutional budget reserve.
Conmi ssioner Hartig pointed out that from fiscal year 2016

onward, general funds (blue color within the bars) wll replace
use of the fund bal ance (green color) because there will not be
enough production to keep SPAR going through wuse of the
Prevention Account, given that [revenue] is declining $6 mllion
annual | y.

1:15: 43 PM

COWMM SSI ONER HARTI G noted that, with the help of the legislature
and the governor's office, DEC has tried to make the account
sust ai nabl e. Referring to commttee packet handouts ["OIl &
Hazar dous Substance Release Prevention and Response Fund" and
"2014 Report on Financing and Managi ng the Prevention Account of
the G| & Hazardous Substance Release Prevention & Response
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Fund" dated 1/21/14], he said the list of changes is inconplete
but includes nost of the larger itens. The |argest change, and
one that really hel ped, was made about four ago when the formula
was changed from 3 cents into the Prevention Account to 4 cents,
and from 2 cents into the Response Account to 1 cent. Anot her
change nade sone tinme ago was when DEC stopped using the
Prevention Account to pay for state owned or state managed
contam nated sites, even though that was wholly legal wthin the
statutory authority and that passed audit. Those things were
drawi ng down the fund and did not seemto be as tied to the core
m ssion of the fund. As a result, the |egislature began seeing
a capital request from the departnment on a nearly annual basis
of usually around $3 mllion. Fundi ng out of the Response Fund
to other agencies, such as the Departnent of Transportation &
Public Facilities and Departrment of Mlitary & Veterans

Affairs, for spill response related activities was al so stopped
about five or eight years ago. It is "down to the bare bones of
operating expense for SPAR " he added.

1:17: 50 PM

COWM SSI ONER HARTI G enphasi zed that even with all of the paring
back and switching to the 4-1 split, it has reached a point
where production is down such that there are no other options to
extend the fund. Qher options that have been | ooked at include
i ncreasing the surcharge. Then the question, which is outside
of DECs purview, is whether increasing the surcharge would
di scourage production or discourage new fields and whether an
increase is appropriate given that SPAR s activities cover much

nore than crude oil. In looking at the nunber of spills in the
state and what is spilled, crude oil does not even make the top
five - at the top by far is diesel fuel. By industry sector,

oil and gas is not even near the top, yet the surcharge goes on
crude oil to pay for SPAR  Considering whether to put nore of a
burden on the oil and gas industry is a policy question.

1:19: 14 PM
COW SSI ONER HARTI G responding to Co-Chair Feige about whether

DEC can provide a breakdown by industry sector of where the
expenses go out, first said that of the volunes spilled and the

i ndustry sectors responsible for the spills, crude oil is not
near the top. However, he clarified, in terns of agency
attention that does not necessarily nean that they are not near
the top. For exanple, DEC has lots of oil spill contingency
plans for the oil and gas industry, including for the tanks and
pi pel i nes. Those plans are periodically wupdated and this
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updating requires review of all of the new technol ogy. He
agreed to provide estimates of a breakdown by sector, but said
DEC would have to use sone judgnent in how that is allocated.
The nunber of spills and volume of spills are not an indication
of the time DEC spends on a particular sector, he reiterated.

1: 21: 17 PM

COW SSI ONER HARTI G responding to Representative Johnson about
whet her Response Funds were used for the [MV Sel endang Ayu]
that ran aground in the Aleutians [in 2004], first explained
that in addition to a cargo of soybeans the ship had its own
fuel oil on board. A |arge oceangoing ship, he pointed out, can

have on board a mllion gallons of fuel as well as |ubricants.
Such ships can have a big spill despite their cargo, which is
what happened with [the MYV Sel endang Ayu]. He confirnmed that
the Response Fund was available for this spill and said funds
also cane from a joint federal/state crimnal action that was
filed. Sonme of that settlenment noney is still being used to pay
for the "Aleutian Island risk assessnent” that is currently
bei ng done. Responding further to Representative Johnson,

Conmi ssioner Hartig brought attention to the handout entitled
"Q | & Hazardous Substance Rel ease Prevention and Response Fund"
and elaborated that cost recovery received by the state is
deposited into the Response Mtigation Account and then there is
a legislative appropriation back into the Response Account.

1: 23: 37 PM

REPRESENTATI VE JOHNSON observed from the aforenmentioned handout
that the fines go into the Prevention [Mtigation Account]. He
asked whet her those fines are available for response or whether,
as a solution for the response side, it wuld be appropriate for
[the legislature] "to put all those fines into the prevention
and renove the cap".

COM SSI ONER HARTI G answered by directing attention to the
handout entitled "Prevention Account Revenues, Expenditures, and
Bal ance Projection” and noting that the cost recovery anount
(depicted in purple within the bars) is much smaller than the

general funds anount (depicted in blue). Thus, he said, the
estimated anmount of future cost recovery wll not be nearly
enough. Additionally, because it is noney in/noney out, it is

not a replacenment for declining production.

1: 25: 15 PM
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COM SSIONER HARTI G, answering Representative Johnson about
whet her the Respond Fund paid for the response to an overturned
fishing vessel in a river near Naknek, said he is unsure whether
the fund was used for the initial response and will have to get
an answer to the commttee. However, he continued, often in
those cases that need an imedi ate response, DEC wll tap the
Response Fund and then DEC will negotiate with the responsible
party to have that party start paying DECs bills in order to
avoid a cost recovery and so that paynent does not have to be
drawn from the Response Fund. At sonme point DEC will ask for
the amount that was [initially] drawn from the Response Fund

Usually it is voluntary and usually it has worked out, he added.

1: 26: 43 PM

COM SSIONER HARTIG replying to Representative Feige about
whet her $50 mllion in the Response Account is adequate, given
the cost of initial response and the tinme it takes for the state
to receive recovery, related that DEC has |ooked at that
guestion and what the risks are that could result in a response

that would go over $50 nillion. Under both federal and state
| aw the person owning or operating the facility from which the
spill occurs is ultimately primarily responsible, and is also
responsi ble for the response itself. For exanple, in the [2010]

"Deepwat er Horizon incident"” in the Gulf of Mexico, BP was the
responsi ble party and it was BP' s response, not the U S. Coast
GQuard's. The role of the Coast Guard, Environnental Protection
Agency (EPA), and states was the oversight to nmake sure that the

response was being done. Money being spent by the governnent
agencies was not being spent on the response itself, and that
woul d be the sanme in Alaska. |If a big event occurred in Al aska,

chances are that it would be a "big player” and that big player
woul d have the resources to respond or would already have a
contingency plan wth DEC that states how the player responds
and that, under state |law, puts financial assurances in place to

back up that plan. That big player would have contracts wth
oil spill response organizations that would be ready go and
those would be tied in wth national response assets.
Additionally, there is the federal QI Spill Liability Trust
Fund, which was increased by Congress after the Deepwater
Hori zon. Putting all of this together, he said he feels

confortable with the $50 mllion, but thinks it worth asking
that question as things nove forward. At sone point, but not at
this time, DEC may be back with some reconmendati ons.

1: 29: 58 PM
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REPRESENTATI VE SEATON inquired whether it is a statutory
requi r enent t hat the nonies from fines, | awsui ts, and
settlenments go into the fund. He expressed his concern that if
the state is in deficit spending those nonies nmay not be a
secure source of funding if they are voluntarily designated by
the | egislature.

COWM SSI ONER HARTI G responded that the |egislature always has

the power of appropriation - any noney spent by DEC has to be
appropriated by the legislature wultimtely. In the "BP
arbitration case" the constitutional provision relating to the
constitutional budget reserve trunped everything. While there

are state statutes that may have been able to be interpreted to
say that nore of that arbitration award could have gone into the
Response Fund, the call of the administration was that it was
not going to tinker with the constitution. The $10 mllion was
strictly cost recovery - noney that had been advanced out of the
Response Fund to the Departnent of Law (DOL) as part of the
investigation. The safety in the Response Fund agai nst year-to-
year budget changes or pressure is the initial intent that there

be a reserve - a surplus from which to work. Unl ess the
| egislature was to re-appropriate what is already in the fund
it is pretty secure. The fund will reach zero starting around

fiscal year 2015, at which point it will be appropriation only,
pl us any surcharge on new producti on.

1: 32: 56 PM

COWM SSI ONER HARTI G responding to Co-Chair Saddler, clarified
it is in statute that the fines nust go into the fund. However,
there is no dedicated fund that binds future legislatures to
make certain appropriations by statute. Since it is not in the
constitution it is subject to whatever the legislature wants to
do year to year

1: 33: 39 PM

COM SSIONER HARTI G returning to his presentation, reiterated
t hat steps have been taken over the last 8 to 10 years to try to
sustain the fund, the biggest step being the percentage swtch
from 3 cents to 4 and from 2 cents to 1, as well as not paying
for certain things out of the fund. The departnent has been
held at a flat level for sonme tine. Only two [position contro
nunbers (PCNs)] have been added over the last ten years despite
the outer continental shelf (OCS) and other new things com ng
on, the corrosion issues and cases, and upping the regul ation of
flow lines. Flow lines were the main culprit in corrosion;
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those lines go fromthe wellhead to the gathering centers where
the water and sedinents are taken out before the oil goes to the
transm ssion |ines. A lot of duties have been added to the
division, but its size and cost have been kept stable.
Efficiencies have been instituted, including efficiencies this
year in how cost recovery is tracked and collected. However, he
enphasi zed, these things just cannot overconme the fact of
declining production because it is too significant. Towards the

end of fiscal year 2015 the fund will be down to zero, absent
some other input that mght extend it for a little bit, such as
cost recovery. It will stay at zero until there is quite a bit

nor e production.
1:35:48 PM

COWM SSI ONER HARTI G, replying to Representative Kawasaki as to
whet her increasing the surcharge has been considered by the
adm nistration or considered in general, noted that an increase
was discussed last year in this commttee, which is why he
mentioned it. Last year's intent |anguage requested the Ofice
of Managenent & Budget (OVB) to respond to basically the sane
questions, so OMB is quoted in the beginning section of this

year's intent |anguage. The administration's proposal is that
it be "pay as you go" - that the year-to-year gap be filled by
appropriations from the general fund. Spreadi ng the surcharge

to refined products has also been |ooked at, he continued, but
that gets into how far down the chain to go, how nmuch noney gets
spent on instituting the program and how painful it is to the
consuner for what is received. Thus, it gets into policy
guesti ons. Up until this production issue, the system has been
pretty straight forward, although in the mnds of sone people it
is not fair to the oil and gas industry because that industry is
payi ng for everyt hing.

1: 37: 29 PM

COM SSI ONER HARTI G, in answer to Representative Kawasaki about
the departnent's success in its changes to cost recovery, stated
he wll provide the conmttee with the departnent's annual
report of actual percentages, but he believes the success rate
is in the high 90s. He cautioned that there are practicalities
to this issue however. Peopl e go bankrupt when the spil

outstrips their ability to pay even if they would want to pay.
There is the nom and-pop situation where, unbeknownst to them
the home heating fuel tank is corroded and creates a $100, 000
ness. The statute |anguage says the conmm ssioner "shall”
recover, but DEC has interpreted this to nean being able to work
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with the Departnment of Law, which always has the authority to
|l ook at the particular circunstances of the state's claim and
make adjustnments; for exanple, if it looks |like DEC is chasing
sonmebody who is bankrupt or cannot pay and it is not worth the
effort. In further response he offered his belief that the 90
percent relates to the dollar anpbunt, but advised it is not an
opportunity to get the fund back up to a sustainable |evel.

1: 39: 44 PM

COM SSIONER HARTIG  responding to Representative P. WIson
about whether the |egislature has or has not always appropriated
noney to the fund, replied that to his know edge the |egislature
has al ways provided that appropriation. Sone years, in response
to the intent |anguage, the legislature has even provided
capital infusions to try to bring the fund back up. He said he
cannot think of any instance where the |egislature has taken
funds out or not directed funds back into the fund.

1: 40: 42 PM

COW SSI ONER HARTI G, responding to Co-Chair Saddler regarding
the bar chart, explained that a general fund increnment is not
included in the bar depicting fiscal year 2015 because a bal ance
is still in the Reserve Fund for that fiscal year. Over 10
years ago sone adjustnents were made that resulted in a surplus
in the Response Fund. Wen the surcharge was unable to keep up
wi th ongoi ng SPAR expenses, DEC started going into that reserve.
Due to the BP award the reserve balance was bunped up by $10
mllion in fiscal year 2015, but by fiscal year 2016 the bal ance

will go to zero. Because there will be no noney in fiscal year
2016 to be transferred from the Response Fund, it will have to
be the noney that is collected from the declining production
that year plus a backfill from appropriation.

1:42:27 PM

COM SSIONER HARTIG  replying to Representative Seaton about
whet her DEC s cal cul ations include cost inflation over the tine
period depicted in the bar chart, explained it depends on what
| evel of service DEC is going to be providing - with inflation

and | abor costs it will not be the sanme |evel of service. The
chart is illustrative to show that, even with flat funding, a
general fund increment will still need to be added.

1:43: 34 PM
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REPRESENTATI VE SEATON posited that the purpose of the chart is
not that it is real, but that the assunption projections include
an inflation of zero over the next ten years. Therefore, the
situation is probably worse if the state is going to maintain
the same services that it is currently providing. He then
expressed his concern about smaller operators in Cook Inlet and
ot her places and the potential for bankruptcies. He asked what
the bond requirenents are for oil and gas operators and whet her
the state has increased the bonding requirenents, as has the
federal government, so as not to have to worry as nuch about
sonmebody bei ng unable to neet response costs or going bankrupt.

COM SSIONER HARTI G recalled that about a dozen contingency
plans are currently in place in Cook Inlet. A nunber of them
are for new operators conducting gas and crude exploration and
all of themare required to have financial assurances to support
their plans. He said DEC has not done anything new in terns of
uppi ng those requirenents, nor has it |owered the bar. The
expectation is that sonebody new to the state is going to be
able to perform at the sane |evel as those who have been here

for 40 years and will be backed up with financial assurances.
The bonding requirements inposed by federal |and managers m ght
be a bit different. He explained that DEC only |ooks at

response plans and the financial ability to perform that plan,
whereas the Departnment of Natural Resources and others | ook at
damage to resources and other things in terns of the bonding.

1:46:17 PM

REPRESENTATI VE SEATON requested the committee be provided wth
further information regarding oil and gas devel opment and spill
response, given the nunber of new snmaller players.

COWM SSI ONER HARTI G added that [land managers] have |ooked at
DEC s contingency plan requirenents for the new players, the
types of activities they are engaged in, and what the state
| earned from the [Gulf of Mexico Deepwater Horizon] experience.
Besides financial assurances, DEC |ooks at other aspects to
conti ngency plans. It is a challenge for DEC when new players
and conpanies cone in that are unfamliar to Al aska - DEC does
not know them and they do not know DEC and the working
envi ronnent in Al aska. Cook Inlet is unique in that it has the
second highest tides in North Anmerica, ice, volcanoes, seisnic
activity, derricks, shipping traffic to and from Anchorage, and
a world class fishery on the Kenai. The departnent is very
aware that it is a challenging area for a new operator and | ooks
at that in its contingency plans.
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1: 48: 26 PM

COM SSI ONER HARTI G, responding to Co-Chair Saddler regarding
cleanup of sites wunder federal jurisdiction, said federal
cl eanup continues to be a challenge as approximtely 2,000 new
spills are reported in Al aska each year, of which approximtely
24 rise to the level of agency response. However, many of the
2,000 sites are left over from the federal governnent's past
presence in Al aska. For exanple, about 138 |egacy well sites
are still left to be addressed. Many federal sites need
attention, but there are questions regarding federal prinacy,
sovereign inmmunity, appropriations from Wshington, DC, and
hi gher national priorities. Al though it has been a struggle,
nore progress has been nade over the |ast year. This vyear,
DEC s budget includes an increnent for federal receipts for SPAR
and the departnent anticipates an increase of about $900,000 in
federal funds for contam nated sites.

1: 50: 54 PM

CO- CHAI R SADDLER asked what the total anmount would be including
the antici pated $900, 000 i ncrease.

TOM CHERIAN, Director, Dvision of Admnistrative Services,
Department of Environnental Conservation (DEC), replied that he
di d not have the answer.

COWM SSI ONER HARTI G advi sed he would get the answer and that it
is federal receipt authority to be used by SPAR for federal
contam nated sites.

1: 51: 55 PM

REPRESENTATI VE TARR, referring to the table entitled "Departnent
of  Environnental Conservation Prevention Account Revenues,
Expendi tures, and Bal ance Projection", inquired as to the point
at which the departnment would predict an increase in the anpunt
being received on the per barrel surcharge related to new oil
devel opnent, given that some projects underway now and in the
near future wll bring new oil online. She further asked
whet her the departnent knew what it would nmean to "turn the
curve" in thousands of barrels.

COW SSI ONER HARTI G responded that DEC does not do its own

projections and relies on the Departnent of Revenue' s
proj ecti ons. There are current exploration activities, such as
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on the outer continental shelf (OCS), but the OCS is in federa
waters. The projection in the table had to be new production on
state lands or state waters and DEC does not see assurance that
that is within 10 years.

1: 53: 41 PM

COWMWM SSI ONER HARTI G, replying to Co-Chair Saddler, agreed that
1.01 mllion barrels a year, which is the nunber in the response
to intent |anguage, would generate enough revenue for each
fiscal year.

1: 53: 51 PM

REPRESENTATI VE JOHNSON, recalling earlier testinony that the oil
industry is a small portion of DECs total response, asked
whet her other industries, such as the fishing industry, have to
post the sanme kind of bonds as an oil conpany.

COM SSI ONER HARTI G responded that sone types of operations
facilities nust have contingency plans and financial assurances.
The mning industry my also have to have reclamation
requi renents with both the Departnment of Natural Resources (DNR)
and DEC. Fishing vessels and other industries do not pay a
surcharge on what is produced; however, there may be financial
assurance requirenments for contingency plan perfornmance.

1: 55: 23 PM

REPRESENTATI VE SEATON inquired as to whether DEC is receiving
contingency plans electronically and posting them online since
they are public docunents.

COM SSI ONER HARTI G deferred to SPAR director Kristin Ryan to
provide the latest information in this regard.

1:57: 23 PM
KRI STIN RYAN, Director, Division of Spill Prevention and
Response, Depart ment of Envi r onnment al Conservation (DEC)

advised that the one problem with posting contingency plans
online is that, for nost conpanies, a large portion of the
contingency plan is confidential. Oten a conpany requires DEC
to come to its location to review the contingency plans because
the conmpany knows if it provides the contingency plans to DEC it
beconmes public. Therefore, DEC does not have hard copies of all
the information in the contingency plan; DEC reviews it and
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ascertains whether the information is there. The information
conpanies give DEC is nade public. She offered to review the
process for putting the information on line, as DEC is updating
its data base that stores information to nmake the information
nore easily usable for DEC staff and the public. However, she
noted, there will always be restricted portions.

REPRESENTATI VE SEATON recalled that in the past, peopl e
interested in reviewwng plans had to go DEC s office during
wor ki ng hours to do so. Posting the public docunents on Iine,
he opined, would allow the public to review plans in a way that
woul d help the state ensure there are no holes in the docunents.

1: 58: 30 PM

COW SSIONER HARTI G added it is not necessarily confidential
business information, but rather it is Honeland Security type

i nformation. Therefore, it is a work in progress regarding
where to draw the line between confidential and public. The
conpani es are constrained by security issues and yet the state
has a strong interest in full public access. He related that

posting information online is the direction DEC wants to go, but
it is a question of resources as sone of these plans consist of
mul ti pl e vol unes.

REPRESENTATI VE SEATON said the reason for public disclosures is
because people in the various industries are probably nore in
tune to making sure that the contingency plans wll be
fulfilled. Wiile DEC s people are good, they do not have the
sanme expertise as marine pilots who would realize when there is
sonething in a contingency plan that does not make sense. The
state is protected by these plans only if they are functional
plans. |If there are portions of the contingency plans that mnust
be confidential, then those areas can be redacted and | abel ed as
to why they need to be confidential and not available for public
revi ew.

M5. RYAN infornmed the commttee that DEC is proposing sone
regul ation changes in the next few weeks to allow electronic
submttal of information for contingency plans, which it
currently does not allow. These regul ati on changes are expected
to be available for public comment in the next two nonths or so.

2:02: 04 PM
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COWM SSI ONER  HARTI G responding to Representative Johnson,
agreed to provide a breakdown by industry sector of the
proportion of response and the cost.

2:03: 20 PM

M5. RYAN, addressing Representative Kawasaki's earlier question
regardi ng percentage of cost recovery, stated it is difficult to
have a clear idea of the cost recovery as DEC is revanping its
cost recovery system but she hoped to have that answer soon.

2:03:51 PM

REPRESENTATI VE SEATON, regarding cost sharing by the other
industries or the state's citizens, asked whether, when taxing
oil on profit, that [5 cents per barrel surcharge] cones off as
an expense to the participants such that the people of the state
actual ly pay 35 percent.

COW SSI ONER HARTI G replied he does not know and deferred to the
Depart ment of Revenue.

2: 05: 43 PM

COWM SSI ONER HARTI G addressi ng Representative Johnson's earlier
request, infornmed the conmittee that in 2013, 344 spills into
water and 1,430 onto land were reported to DEC In terns of
volume, 69 percent of the spills were diesel fuel, 13 percent
aviation fuel, 7 percent hydraulic oil, 3 percent engine |ube
oil, 3 percent gasoline, and 6 percent other. He guessed t hat

"other" would be produced water associated wth mning or
anot her industry's operation, which would also include crude.
Responding further to Representative Johnson as well as Co-Chair
Saddl er, Conmm ssioner Hartig explained that those are all
refined products other than the "other" category which is nore
than crude oil. Therefore, the crude oil production is not the
big player in terns of recent spills. He then agreed to provide
the commttee with a breakdown by industry sector.

2:07:44 PM

COM SSIONER HARTI G returning to his presentation, directed
attention to two status reports, and said Section 404 of the
"Clean Water Act, Wetlands Primacy" provides that people wanting
to place fill material into waters of the United States nust
apply for a permt from the US.  Arny Corps of Engineers
(Corps). The Corps then reviews the federal statutes, including
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regulations that the Environnmental Protection Agency (EPA)
approves. Under the C ean Water Act, the state has the ability
to take primacy of Section 404 permtting and thus a state or
agency within the state would issue the pernit, rather than the

Cor ps. He remi nded committee nenbers that about six years ago
DEC obtained full primacy from the EPA for Section 402, the
wast ewat er discharge permtting program Comm ssioner Hartig

explained that the legislature authorized DEC and DNR to work
together to evaluate the pros and cons of the state taking
primacy of the Section 404 program The aforenentioned nade
sense because the mpjority of wetlands are in Al aska and nost
|arge projects involve wetlands. The DEC already oversees
ground quality as well as surface water quality wth the
National Pollutant Discharge Elimnation System (NPDES) program
and DNR oversees water quantity. Wth the Section 404 program
the state could have an integrated approach to water managenent
and permtting in the state.

2:10: 01 PM

COWM SSI ONER HARTI G expl ained that DEC and DNR have forned a
team from each agency to work on the issue of whether the state
shoul d take prinmacy. The departnents are working closely wth
New Jersey and M chigan that already have Section 404 primacy.
There have also been a lot of discussions with Oegon, which is
further along with primacy and is within Region 10 of the EPA
The EPA is the entity that approves an application for primnmacy.
He related that DEC is very engaged with EPA Region 10 and
Oregon regarding the rules to get prinmacy, the expectations,
[the deliverables], [the structure], the costs, and the staff it
woul d t ake. He reported that DEC is receiving good information
from the other states and good cooperation from the Corps and
EPA. In fact, DEC has entered into a Menorandum of
Understanding (MOU) regarding the collaboration and sharing of
information, investigation of the pros and cons, and eval uation
of the results. "They see the utility in the state taking
primacy ... so | think they are fully behind us evaluating
this,”™ he opined. Comm ssioner Hartig then reported that DEC
has been to EPA headquarters and spent tine wth the Corps, in
Washi ngton DC regarding the federal requirenents. He further
reported that the Departnment of Law (DOL) has developed a
working draft of the regulations because an application has to
include the regulations, statutes, staff organization, and
budget before the EPA will consider it. Devel opi ng regul ati ons
provides an idea of the requirenments and whether efficiencies
and i nprovenents to the federal program may be achi eved.
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2:12: 16 PM

COWMM SSI ONER HARTI G highlighted that DEC, with DNR s assi stance,
is reviewing whether there can be nore flexibility in terns of
wet | ands mitigation. | f someone disturbs or converts a wetland
in Alaska, under the federal rule it nust be replaced with other
wet | ands. The replacenent is not just one for one as it
requires nore wetland restoration than was | ost. He questi oned
whether that renmedy nekes sense in a state with so many
wet | ands. In a case in which 100 square feet of wetland on the
North Slope is disturbed, he questioned whether it would nmake
nore sense to restore other wetlands on the North Slope or
address a legacy well because in the state's mnd there nmay be
other environnental and water quality issues with a higher
priority. He then related that the department is considering
mtigation banking in-lieu of fee programs. Since there are so
few wetlands to restore in Alaska when there is not a
restoration project ready to go but mtigation has to be done

the question of what DEC should do arises. Therefore, DEC is
| ooki ng into whether funds can be banked and how the funds woul d
be managed and execut ed. If the ultimate recomrendati on of the
| egislature is not to pursue this avenue, hopefully DEC can work
with the Corps to create a better program in Al aska. To that
end, discussions continue and DEC plans to submt a full report
to the legislature in 2015.

2:14: 08 PM

COWM SSI ONER HARTI G responding to Co-Chair Saddler, clarified
that DEC is considering mtigation banking in-lieu [fee]
prograns. The EPA and the Corps are collectively reviewing on a
national level, rulemaking that would interpret the waters of
the United States |anguage in the Cean Water Act. Therefore

DEC is reviewing closely how that m ght inpact what Al aska would
receive in terns of primacy. The DEC is also review ng how the
new rule would inpact the waters of the United States definition
and what flexibility the state mght receive under the
mtigation national rule and how that m ght change in Al aska if
Al aska has the program

2:14: 57 PM

COM SSIONER HARTIG  responding to Co-Chair Saddler about
whet her any federal agencies, such as the EPA are sharing the
costs of the primacy study, advised that DEC applied for and
received sone grant noney, but said he does not recall the
anmount .
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2:15:29 PM

REPRESENTATIVE TARR recalled that last year's legislation
included funding to perform the entire review process. She
asked whether there is another request in this year's budget for
t hose staff.

COM SSI ONER HARTI G answered that DEC received sone position
control nunbers (PCNs) and increnments for them There was nobney
for DEC and a pass-through for DNR that was not PCNs but sone
nmoney for law. Al of the noney is being used for what was in
the original appropriation. Although DEC did not receive the
appropriation that would carry the program all the way to
i npl enentation, DEC is not requesting any new funds and wll
probably use the FY14 funds and not use the funds in the FY15
budget as part of the tightening environnment since DEC is set up
well with what it has for the next year or two.

2:16: 50 PM

CO CHAI R SADDLER asked whether the legislature or DEC nekes the
adm nistrative decision as to whether the state should proceed
to apply for primacy.

COWM SSI ONER HARTI G responded that the legislature will receive
a prelimnary report and then a final report wth a
recommendat i on. Al though the original |egislation contained an
aut horization if the admnistration went forward wth an
application, the legislature is the gatekeeper and has to
appropriate the noney. Therefore, DEC could apply for the
permt, but it would not be accepted because EPA requires that a
state have the staff hired and the program ready to inplenent
before it will consider an application.

2:18: 10 PM

COWM SSI ONER HARTI G, responding to Representative Seaton, stated
that 14 enployees were hired for the Section 402 wastewater
program However, at the tinme DEC had an existing program under
Section 402 and issued state wastewater discharge permts under
a separate state requirenent, and thus [Section 402] started
with a higher nunber of enployees than would be the case wth
Section 404 enployees. Therefore, Sections 402 and 404 are not
good conpari sons. In further response to Representative Seaton,
Comm ssioner Hartig presuned that the Section 404 program would
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require fewer staff than the Section 402 program but said the
departnent is analyzing that now.

2:19:19 PM

COW SSI ONER HARTI G noved to his status report on the cruise
ship wastewater discharge general permt. He rem nded the
commttee that passage of HB 80 changed state law to extend the
general permt that existed at the tinme to 2015 and provi ded DEC
the authority to allow cruise ships to apply to DEC for m xing

zones, assumng the application net DECs mxing zone
requirenents. The departnment is in the final process of
devel oping a new general permt wunder the authorization it
received from HB 80. The legislation did not change the
application of mxing zone regulations and state water quality
st andar ds. Therefore, DEC s standards and regulations wll be
applied to cruise ships the sane as to |and-based facilities
requesting a permt. The draft general permt is in internal
departnental review and upon conpletion of that review DEC will
issue the permt in draft form for public review After an

extensive public review of the draft general permt, DEC wll
take the public's coments under consideration, finalize the
permt, and issue the general permt. Comr ssioner Hartig noted
his preference to issue the permt during the 2014 season, but
acknow edged it is a tight tinmeframe and if it is not issued,
the existing general permt is still in place to 2015.

2:22:02 PM
COWM SSI ONER HARTI G, responding to Co-Chair Saddler, inforned

the commttee that there are approximately 17 different
conditions within DEC s regulations that nust be net in order to

authorize a mxing zone. The conditions include no bio-
accurmul ation, no lethality to passing fish, and no |oss of
designated wuses for the water body. A mxing zone, he

explained, is limted spatially in terns of where the discharge
neets the receiving water to allow sone mxing there to neet
water quality standards. The water restrictions require
entities to do the maxi num possible to Iimt their discharge and
to Iimt the size of the mxing zone to make it as snall as

practical. Entities nust also protect all the surroundi ng areas
so there are no unintended consequences outside that limted
ar ea. Conmmi ssioner Hartig reiterated that within HB 80 there

were no changes to the water quality standards or the m xing
zone requirenents. However, HB 80 did place cruise ships under
the purview of DEC s water quality standards.
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2:23:46 PM

CO CHAI R SADDLER asked whet her there have been any technol ogica
advances over the last year that would allow for nobre stringent
di scharge standards.

COMWM SSIONER HARTIG said within the last year DEC has not
prepared a full review of available technology, although a
science advisory panel did neet for a couple of years |eading up
to the bill. As with oil and gas, DEC will periodically review
best available technology and it will be part of the permtting
process when DEC reviews the specific ships.

2:24: 50 PM

REPRESENTATI VE TARR referred to the letter from Mchell e Bonnet
Hal e dated January 22, 2014, contained within the commttee
packet , and requested information regarding the various
communities' responses and coments during the sunmer neetings
that took place regarding the new general permt.

M CHELLE BONNET HALE, Director, Division of Water, Departnent of
Envi ronnental Conservation, informed the conmmttee she travel ed
to Ketchikan, Sitka, and Juneau and tailored her talks to what
was going on in the different communities. The conmunities were
given an idea of what the discharges were and their
characteristics. Conmunities were advised that the discharges
were not as extreme as previously believed and the comrmunity
response was positive.

2:26: 11 PM

REPRESENTATI VE SEATON related that DEC requires mariculture
farmers, shell fish farnmers, in Kachemak Bay to sanple water not
at their site but at 9 points around Kachemak Bay and send the
sanples to DEC within 12 hours. He questioned from where the
authority for this requirenment cane.

COMM SSI ONER HARTIG clarified that that is required through the
Food Safety & Sanitation Program in the Dyvision of
Environnental Health, which oversees safety concerns with the
maricul ture program He offered to provide Representative
Seaton with the full answer to the purpose of that sanpling,
whi ch he surmsed is probably unique to that particular harvest
area and stens froma food safety requirenent.

2:27:55 PM
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REPRESENTATI VE TARR recalled the House Finance Subcommttee on
DEC discussing intent |anguage that would nake information
available to the public regarding the cruise ship routes. She
asked whether that occurred and has been presented to the public
in that manner.

M5. BONNET HALE explained that although the presentations were
not that conprehensive, DEC has responded to that intent
| anguage. The departnment is providing nore information on the
web as it receives it. However, DEC is not at the point where
it can show the route of the cruise ships and what is being
di scharged at any | ocation. The departnment has a page on its
web site that is updated with information as it is available
i ncluding informati on on m xi ng zones.

2:29:31 PM

COW SSIONER HARTI G in closing, advised he would followup on
all of the questions and would provide that information to the
conmittee.

2:29: 43 PM

ADJ QURNVENT

There being no further business before the commttee, the House
Resources Standing Commttee neeting was adjourned at 2:30 p. m
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