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HOUSE BI LL NO. 77

"An Act relating to the Alaska Land Act, including certain
aut hori zations, contracts, |eases, pernmts, or other disposals
of state l|land, resources, property, or interests; relating to
authorization for the use of state land by general permt,;
relating to exchange of state land; relating to procedures for
certain admnistrative appeals and requests for reconsideration
to the conm ssioner of natural resources; relating to the Al aska
Water Use Act; and providing for an effective date.”

- MOVED CSHB 77(RES) OQUT OF COW TTEE
PREVI QUS COW TTEE ACTI ON
BILL: HB 77

SHORT TI TLE: LAND DI SPOSALS/ EXCHANGES; WATER RI GHTS
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01/ 30/ 13 (H) Heard & Hel d

01/ 30/ 13 (H) M NUTE( RES)

02/ 01/ 13 (H) RES AT 1: 00 PM BARNES 124
02/ 01/ 13 (H) Heard & Hel d

02/ 01/ 13 (H) M NUTE( RES)

02/ 06/ 13 (H) RES AT 1: 00 PM BARNES 124
02/ 06/ 13 (H) Heard & Hel d

02/ 06/ 13 (H) M NUTE( RES)

02/ 08/ 13 (H) RES AT 1: 00 PM BARNES 124

W TNESS REG STER

WYN MENEFEE, Chief of Operations

Di vision of Mning, Land and Water (DWMLW

Depart ment of Natural Resources (DNR)

Anchor age, Al aska

PCSI TI ON  STATEMENT: During hearing of HB 77, answered
guesti ons.

ASHLEY BROWN, Assistant Attorney General

Ol, Gas & Mning Section

Nat ural Resources Section

Depart ment of Law (DQL)

Anchor age, Al aska

POSI TI ON  STATEMENT: During hearing of HB 77, answer ed
guesti ons.

CHARLES SWANTON, Director

Di vision of Sport Fish

Al aska Departnent of Fish & Gane ( ADF&G

Juneau, Al aska

PCSI TI ON  STATEMENT: During hearing of HB 77, answered
guesti ons.

ACTI ON NARRATI VE
1: 03: 54 PM

COCHAIR ERIC FEIGE called the House Resources Standing
Commttee neeting to order at 1:03 p.m Representatives Hawker,
Tuck, P. WIlson (via teleconference), dson, Tarr, Seaton,
Saddler, and Feige were present at the call to order.
Represent ati ve Josephson was al so present.

HB 77- LAND DI SPOSALS/ EXCHANGES; WATER RI GHTS
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1: 04:18 PM

CO CHAIR FEIGE announced that the only order of business is
HOUSE BILL NO. 77, "An Act relating to the Al aska Land Act,
including certain authorizations, contracts, |eases, permts, or
other disposals of state | and, resour ces, property, or
interests; relating to authorization for the use of state |and
by general permt; relating to exchange of state land; relating
to procedures for certain admnistrative appeals and requests
for reconsideration to the conmm ssioner of natural resources;
relating to the Al aska Water Use Act; and providing for an
effective date."

1: 04: 41 PM
The conmmittee took a brief at-ease.
1: 05: 54 PM

CO- CHAIR FEICGE directed attention to the commttee packet, which
includes responses from DNR regarding previous questions
pertaining to HB 77. In response to Co-Chair Saddler, Co-Chair
Feige pointed out that the commttee packet does contain a |ist
of the various water reservations termnology and the
definitions for them He then announced that the conmttee
woul d entertain anendnent s.

1: 07: 21 PM

REPRESENTATI VE HAWKER noved that the commttee adopt Anmendnent
1, | abeled 28-GH1524\ A. 1, Bullock, 1/31/13, which read:

Page 7, line 28:

Del ete "The"

Insert "Unless the remainder of the purchase
price is paid in full at the tine of the sale, the

[ THE] "

Page 8, line 4:

Del ete "contracts"

Insert "a contract that provides for install nent
paynments [ CONTRACTS] "

Page 8, line 5:
Del ete "for each sale"
I nsert "[FOR EACH SALE]"
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Page 8, line 7:
Del ete "contracts”
Insert "a contract [ CONTRACTS]"

REPRESENTATI VE TARR obj ect ed.
1: 07: 49 PM

REPRESENTATI VE HAWKER then noved an anendnent to Anendnent 1
such that on line 4 of Anmendnent 1 "the" would be changed to
"a".

REPRESENTATI VE SEATON inquired as to the effect of the amendnent
to Amendnent 1.

REPRESENTATI VE HAWKER rel ated that the admnistration requested
the amendnment to Anmendnent 1 in order that the full context of
t he | anguage would refer to the nore neutral "a contract"”.

There being no objection, the anendnent to Anmendnent 1 was
adopt ed.

1: 09: 35 PM

REPRESENTATI VE HAWKER, speaking to Anmendnent 1, as anended,
expl ai ned that the changes clarify in statute that the purchase
price at the tinme of sale may be paid in full without utilizing
an installnment contract. Amendnent 1, as anended, inproves the
guality of statute by clarifying the intent of the statutes.

1:11: 42 PM

CO- CHAIR SADDLER related his wunderstanding that the changes
proposed to page 8, Iline 5  wuld have the net effect of
del eting the | anguage "for each sal e".

REPRESENTATI VE HAWKER agreed that the net effect is to delete
the |anguage "for each sale". Therefore, the |anguage woul d
read: "set out in contract the period for the paynent of
installnments”". The "for each sale" is superfluous |anguage that
would no longer apply to soneone who pays cash up front. In
further response to Co-Chair Saddler, Representative Hawker
stated that the amendnent is editing the |legislation, which
itself edits statute.

1:14: 04 PM
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REPRESENTATI VE TARR renoved her objection. There being no
further objections, Anendnment 1, as anended, was adopt ed.

1:14:18 PM

REPRESENTATI VE TARR noved that the commttee adopt Anmendnent 2,
| abel ed 28- GH1524\ A. 3, Bull ock, 2/7/13, which read:

Page 21, lines 14 - 23:
Delete all material.

Renunber the followi ng bill sections accordingly.

Page 22, lines 11 - 109:
Delete all material.

Renunber the followi ng bill sections accordingly.
Page 23, line 2:
Del ete "Section 45"
| nsert "Section 43"
Page 23, line 3:
Del ete "sec. 47"
| nsert "sec. 45"
REPRESENTATI VE HAVKER obj ect ed.
1:14: 34 PM

REPRESENTATI VE TARR expl ai ned that Amendment 2 ensures that the
water rights granted before the water reservations have

precedence over those reservations. There is a conflict
regardi ng how the aforenentioned will work, and thus Anendnent 2
woul d allow individuals to apply for water reservations. |If the

stream needs an anmount of water, that [anount of water] would be
preserved, she further explained.

1: 15: 38 PM
The conmttee took a brief at-ease.
1:16: 56 PM

CO- CHAIR FEICGE then inquired as to the admnistration's position
on Anendnent 2.
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1:17: 04 PM

WYN MENEFEE, Chief of Operations, D vision of Mning, Land and
Water (DMLW, Departnent of Natural Resources (DNR), responded
that the admi nistration does not support the change enbodied in
Amrendnent 2.

1:17:25 PM

REPRESENTATI VE TUCK inquired as to what would happen if that
section was del et ed.

MR. MENEFEE related his understanding that the proposed change
in Amendnment 2 would renmpve Section 40 in its entirety, which
removed "or a person" from the water reservations, and del etes
the transition |anguage that was a result of having Section 40.
Amendnment 2 would return to the original Ianguage in statute
such that "or a person" would be able to apply for a water
reservation. In further response to Representative Tuck, M.
Menefee clarified that w thout Section 40, existing |aw remains.

1:19: 11 PM
REPRESENTATI VE HAVWKER nai nt ai ned his objection to Arendnent 2.

A roll call vote was taken. Representatives Tuck and Tarr voted
in favor of the adoption of Anendnent 2. Represent ati ves
Hawker, d son, Seaton, P. WIlson, Saddler, and Feige voted
against it. Therefore, Anendnent 2 failed by a vote of 2-6.

1: 20: 12 PM

REPRESENTATI VE TARR noved that the commttee adopt Anendnent 3,
| abel ed 28- GH1524\ A. 4, Bul |l ock, 2/7/13, which read:

Page 22, lines 13 - 14:

Del ete "The Departnent of Natural Resources shal
return any applications and fees for applications”

| nsert "Not wi t hst andi ng t he amendnent to
AS 46. 15. 145(a) by sec. 40 of this Act, an
appl i cation”

Page 22, |ine 15:
Delete "to persons”
I nsert "by a person”

Page 22, lines 16 - 19:
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Delete ". The conm ssioner of the Departnment of
Nat ural Resources may refer applications that are no
| onger authorized to other state agencies for an
i ndependent eval uati on and consi deration of subm ssion
of a simlar application to request a reservation to
t hat agency"”

Insert "shall be considered and acted on by the
Department of Natural Resources under AS 46.15.145
unti | withdrawmm by the applicant or a final
determ nation is nmade"

REPRESENTATI VE HAVKER obj ect ed.
1: 20: 20 PM

REPRESENTATI VE TARR expl ai ned that Amendnment 3 would allow those
who have already applied for water reservations to be able to go
t hrough the process and the departnment would be allowed to nake
a deci sion. She noted that departnent docunentation specifies
that there are 35 outstandi ng applications.

1: 21: 18 PM

MR. MENEFEE related that the admnistration is opposed to
Amendnent 3.

REPRESENTATI VE SEATON informed the committee that he is opposing
Amendnent 3 not because he opposes the idea but because there is
a better way in which to address it [via another amendment in
the conm ttee packet].

1: 22: 07 PM

REPRESENTATI VE TUCK asked if the departnent is seeking a better
approach to this issue.

MR. MENEFEE answered that he believes there is another amendnent
that woul d address this nore effectively.

REPRESENTATI VE TUCK commented that he did not want to pull the
rug out from under those who have already started a fairly

expensive permtting process. Therefore, he wanted to ensure
that sonme grandfather rights are provided to those who have
nmoved through the process per existing statute. He announced

t hat he woul d support Anmendnent 3.

1: 23: 17 PM
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REPRESENTATI VE TARR expressed hope that should no changes be
made to this, the departnent will do a good job in contacting
[those who have an outstanding application] as there are
nongovernnental organizations (NGO as well as several tribal
entities who are the true Alaskans that have been here for
several thousand years. She then pointed out that the earliest
application was in 1992, and that there were also applications
from 1993 and 2000. The Eklutna Village, for exanple, has been
waiting a decade to hear about its application, which she
i magi ned would be frustrating enough not to nention if HB 77
passes and the application [is deenmed invalid]. Al t hough the
departnment has expressed concern to her regarding outside
organi zati ons having influence over Al aska projects, she refuted
that in ternms of tribal entities in the state.

CO CHAI R SADDLER appreci ated Representative Tarr's comments, but
took sone unbrage with the term "true Al askans" referring to
Al aska Natives because one of the beauties of Alaska and its
constitution is that "we are all true Al askans."

1:24:45 PM
REPRESENTATI VE HAVWKER nai nt ai ned hi s obj ection.
1:24:52 PM

A roll call vote was taken. Representatives Tarr and Tuck voted
in favor of the adoption of Anendnent 3. Represent ati ves
Hawker, d son, Seaton, P. WIson, Saddler, and Feige voted
against it. Therefore, Anmendnent 3 failed by a vote of 2-6.

1:25: 47 PM

REPRESENTATI VE TUCK noved that the commttee adopt Anendnent 4,
| abel ed 28- GH1524\ A. 2, Bull ock, 2/7/13, which read:

Page 21, |ine 15:
Delete "or"

Page 21, |ine 16:
Del ete "[ OR A PERSON| "

I nsert ", or a person”
Page 21, |ine 19:

Delete "or"
Insert ", [CR]"
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Page 21, line 19, following "tines,"
Insert "or indefinitely,"

Page 22, lines 11 - 19:
Delete all material.

Renunber the follow ng bill sections accordingly.
Page 23, line 2:
Del ete "Section 45"
| nsert "Section 44"
Page 23, line 3:
Del ete "sec. 47"
| nsert "sec. 46
REPRESENTATI VE HAVWKER obj ect ed.
1: 26: 00 PM

REPRESENTATI VE TUCK said he was trying to grandfather those who
have already applied for permts.

1: 26: 51 PM

MR. MENEFEE related that the admnistration is opposed to
Amendnent 4.

1:26: 57 PM

REPRESENTATI VE HAVWKER nai nt ai ned his objection to Arendnent 4.
1:27:10 PM

A roll call vote was taken. Representatives Tuck and Tarr voted
in favor of the adoption of Anendnent 4. Representatives O son,
Seaton, P. WIson, Hawker, Saddler, and Feige voted against it.
Therefore, Amendnent 4 failed by a vote of 2-6.

1:27:55 PM

REPRESENTATI VE TARR noved that the commttee adopt Anmendnent 5,
| abel ed 28- GH1524\ A. 5, Bull ock, 2/7/13, which read:

Page 6, line 24:
Del ete "substantially and”
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Page 9, line 31:
Del ete "A substantially and"
| nsert " An"

Page 11, line 5:
Del ete "substantially and"

Page 11, |ine 25:
Del ete "A substantially and”
| nsert "An"

Page 18, |ine 6:
Delete ", or substantially and
I nsert "or is"

Page 18, |ine 15:
Del ete "substantially and

Page 19, line 3:

Del ete "substantially and
Page 19, line 5:

Del ete "substantial and"

Page 19, line 7:
Del ete "substantial and"

REPRESENTATI VE HAVWKER obj ected to Anmendnent 5.

1:28: 03 PM

REPRESENTATI VE TARR explained that she had difficulty finding
any definition of "substantially and adversely affected" in
statute. In reviewing court rules, the aforenentioned standard
is applied in each individual case, but there is not a set
st andar d. Del eting "substantially" |eaves "adversely affected"

as the standard, which she characterized as clearer in terns of
t he out cone.

1:29: 02 PM

REPRESENTATI VE SEATON noted that the forthcom ng Amendnent 9,
which he will offer, is exactly the same as Anendnent 5. He
explained that the reason for either anendnent is that it
provides clarity.

1: 30: 03 PM
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MR. MENEFEE related that the admnistration is opposed to
Amendnent 5.

1: 30: 08 PM

REPRESENTATI VE SEATON i nquired as to how DNR woul d determ ne the
cut-off line of "substantially and adversely affected".

MR. MENEFEE answered that DNR woul d use standard definitions of
"substantial"”, which is defined in MrriamWbster's New Wrld
Dictionary as "of having substance, real, actual, true, not
i magi nary, strong, solid". The Black's Law Dictionary defines
"substantial" as "of real worth and inportance belonging to
substance, actually existing, real, not seemng or inaginary,
not elusive, solid, true, veritable". The departnent believes
that having the language in the legislation, helps to clarify
that when one applies for an appeal that the appealer states
that they are adversely affected and there is sonme backing to
t he appeal because it is real, true, and supportable.

1: 31: 38 PM

REPRESENTATI VE SEATON surmsed then that a fisherman, for
exanple, would not have to pass a threshold that 10 percent of
his/her catch is from a stream with a water reservation
Rat her, the fisherman would have to denonstrate from sone sort
of reasonabl e standard that they are going to be affected.

MR. MENEFEE replied that Representative Seaton is correct in the
sense that it is a reasonable standard in that one can support
why he/she is adversely affected in a substantial manner. There
is no definition or level in statute that specifies a nunber of
reports. M. Menefee related that the departnent has to
evaluate [clains] based on the information provided for each
case.

1:33: 06 PM

CO CHAIR SADDLER stated his wunderstanding that ["substantial”
refers] to whether [the clain] is substantive, real or not. He
then inquired as to the definition of "aggrieved" under which
the departnent is currently operating.

1: 33: 43 PM
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ASHLEY BROW, Assistant Attorney General, QIl, Gas & Mning
Section, Natural Resources Section, Departnent of Law (D),
expl ai ned that although "aggrieved" is also applied and defined
on a case-by-case basis, courts in Alaska have found it to mean
adversely affected.

1: 34: 08 PM

REPRESENTATI VE TARR inquired as to whether it would be helpfu
to have "substantial" defined in statute.

M5. BROWN responded that "substantial™ and "substantially" are
words of conmmon use and there is a dictionary definition, and
therefore she is not sure it is necessary to define it further
in statute.

1: 35: 45 PM
The conmittee took a brief at-ease.
1: 36: 27 PM

REPRESENTATI VE SEATON said that since "substantial"” is not a
particular level, but rather a denonstration of actual adverse
effect, he will not support Amendnent 5. Having to show that
one is adversely affected in a nonspecific way, with sonme facts
and evidence, is a reasonabl e standard.

1:37:12 PM

REPRESENTATI VE TUCK inquired as to whether this would streamnline
the process or would those who have been aggrieved be able to
bring back an appeal based on the definition of "substantially
and adversely affected.”

MR. MENEFEE, regarding streamining, opined that the changes
suggested in HB 77 would provide better substantiated appeals
that show a direct inpact that it can address. However, if the
question is in regard to how Amendnent 5 would streanline the
process, he said that it does not necessarily streamine [the
process] .

1: 38: 07 PM

REPRESENTATI VE TUCK inquired as to why the change if nodern day
| anguage is nerely being used to achi eve the sanme purpose.
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MR. MENEFEE explained that the regular connotation of the term
"aggrieved" is that one does not |ike sonething and does not
necessarily encourage the appellant to substantiate that charge
or specify a direct relationship of how he/she might be

af f ect ed. However, wuse of the |anguage ["substantially and
adversely affected"] encourages the appellant to bring forth
information illustrating how they are affected. In further

response to Representative Tuck, M. Menefee clarified that the
| anguage change is an attenpt to communicate to the appellant
what the departnent wants in order to appropriately address the
appeal .

CO CHAI R SADDLER surm sed that the "substantially and adversely
affected" standard tries to avoid the situation in which the
only reason for the appeal is a "vague disquiet, disagreenent."
Therefore, he announced that he would not support Amendnent 5.

REPRESENTATI VE TARR remarked that "substantially and adversely
affected" could be applied as a fairly broad standard that would
renove access to nuch of the process.

1:41:.26 PM

REPRESENTATI VE HAVWKER nai nt ai ned his objection to Arendnent 5.
1:41: 33 PM

A roll call vote was taken. Representative Tarr voted in favor
of the adoption of Anmendnment 5. Representati ves O son, Seaton
P. WIlson, Hawker, Tuck, Saddler, and Feige voted against it.
Therefore, Amendnent 5 failed by a vote of 1-7.

1:42:18 PM

REPRESENTATI VE TUCK noved that the commttee adopt Anmendnent 6,
| abel ed 28- GH1524\ A. 6, Bul |l ock, 2/7/13, which read:

Page 9, lines 7 - 109:
Delete all material.

Renunber the followi ng bill sections accordingly.
Page 22, |ine 16:

Del ete "sec. 40"

| nsert "sec. 39"

Page 23, line 2:
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Del ete "Secti on 45"
| nsert "Section 44"

Page 23, line 3:
Del ete "sec. 47"
| nsert "sec. 46"

REPRESENTATI VE HAVKER obj ect ed.
1: 42: 31 PM

REPRESENTATI VE TUCK rem nded the conmittee that the purpose of
HB 77 is to streanline the permtting process. He then pointed
out that the |anguage on page 9, lines 7-19, grants a two-year
extension on an existing |ease. Representative Tuck enphasized
the need for the | easeholder to be responsible for keeping track
of their |ease deadlines. He opined that the two-year extension
woul d create nore work rather than | ess work for the departnent.

1:44: 05 PM

MR. MENEFEE related that the admnistration is opposed to
Amendrent 6. In response to Co-Chair Feige, M. Menefee
expl ained that the |ease extension is provided in cases in which
[the | easeholder] is applying for a preference right for a sale
or applying for a new | ease, one that substantially changes the
purpose or operation of the existing |ease, on the sane
| ocati on. He then pointed out that AS 38.05.102 specifies that
at the termnation of a |lease, the |easeholder may apply for a
preference right to sell the land to them Therefore, the two-
year period 1is necessary so that the buildings or other
i mprovenents to the land can renmain in a long-term | ease type of
agreenent, giving long-term site control during the two-year
period. This allows the continuation of the financing.

1: 45: 26 PM

REPRESENTATI VE HAWKER cautioned the conmttee to consider the
[proposals in the] context in the entire body of |anguage.
While the legislation addresses allowing a one-tine extension of
up to two years, the full context of the statute specifies "if
the director determnes it to be in the best interest of the
state and the extension is necessary to prolong the |lease while
the departnment considers ...". Representative Hawker opined
that the proposal in HB 77 creates an adm nistrative efficiency
that protects the interest of the |essee and |essors.
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Therefore, he expressed strong opposition to Amendnent 6 that
woul d conprom se the rights and privileges of either party.

1:46: 48 PM

REPRESENTATI VE TUCK surm sed then that at the term nation of the
| ease, the |l essee can file for an extension of the |ease.

MR. MENEFEE read AS 38.05.102, which states:

Sec. 38.05.102. Lessee preference. If land within a
| easehold created under AS 38.05.070 - 38.05.105 is
offered for sale or long-term|ease at the term nation
of the existing |easehold, the director nmay, upon a
finding that it is in the best interest of the state

allow the holder in good standing of that |easehold to
purchase or lease the land for its appraised fair
mar ket value at the time of the sale or long-term
| ease.

The inplication is that one nust wait for the termnation and it
cannot be done in advance. Furthernore, it takes up to two
years to go through another formal best interest decision to
ensure whether to allow or disallow the preference right.

1:48:11 PM

REPRESENTATI VE TUCK inquired as to why the departnent did not
all ow the | easeholder to file two years earlier.

MR. MENEFEE said that the |easeholder could be allowed to apply
earlier, but pointed out that Section 10(f)(3) deals wth
substantially changing the |ease. Sonetinmes it takes the full
| ease period for the |easeholder to naximze and refine the
operation. He opined that [the | anguage in Section 10] provides
DNR the liberty to address the request when it cones in. In
response to Representative Tuck, M. Menefee confirned that the
consideration process could start prior to the termnation of
the lease, but [an extension] could not be granted until its
term nati on. However, from his experience, he related that
there are enough instances in which there is a situation that
causes it to be dealt with at the end of the |ease.

1: 49: 43 PM

REPRESENTATI VE TUCK asked whether the one-tinme renewal for up to
two years can only happen once for a particular |ease. He then
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asked whether a renewal of a |lease would be all owed for another
t wo- year one-tine extension.

MR. MENEFEE clarified that a renewal is not the sane as a re-
i ssue. The | ease statute specifies that a renewal is one-tine
renewal that allows renewal for a period not to exceed the sane
period of the original |lease term A re-issue is a new decision
on the lease and is a new lease; it does not renew or continue
the old |ease. Therefore, he interpreted Section 10 to nean
that the extension could be used at the end of a first |ease or
a re-issued | ease.

1: 51: 30 PM

REPRESENTATI VE TARR recalled M. Mnefee's testinony regarding a
scenario in which there are substantial changes at the end of a
| ease, which seens to contradict extending the |ease. A | ease
with substantial changes at the end of it should be reviewd
prior to applying a two-year extension to it.

MR. MENEFEE offered the follow ng hypothetical exanple in which
there is a |lease for comercial recreation mning, but it is
actually changed to a golf course and other aspects not included
in the original application. He noted that the departnent
receives a developnent plan specifying what the applicant
intends to do and they are approved per their devel opment plan
and whatever the departnent nodifies on it. Al though it would
be conceivable to say that the |easeholder should not do
substantial changes, but the |easeholder may be in the process
of relating that the business plan has changed. In such a
situation, the public has to be inforned how the land will now
be used and a re-issue occurs.

1:53: 47 PM

REPRESENTATI VE TARR asked whether M. Menefee had an exanple of
a smaller mning operation that becanme quite |arge under the
previous terns of the |lease and the | ease was extended for two
years.

MR. MENEFEE said he was not sure exactly what Representative
Tarr was saying. He clarified that his prior exanple was one in
which a |easeholder <could change their operation and the
departnment would have to extend in order to go through the
process of deciding whether that was appropriate.

1:54: 17 PM
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REPRESENTATI VE TARR pointed out that exanple was one in which
the change was to a totally different business plan. She
clarified that she is referring to an exanple in which the
| easehol der did not have the funding originally necessary, but
has since brought in investors and can develop a broader
proj ect .

MR. MENEFEE replied it is conceivable that there is a |lease for
whi ch the plan was to devel op four structures for |odging on the
property and then [upon termnation of the |ease] the
| easehol der wants to build a lodge that has other anenities
beyond what was originally presented to the public. In such a
situation, there would be a re-issue process.

1:55: 31 PM

REPRESENTATI VE TUCK opined that in situations in which at the
end of a contract there are substantial changes, those need to
be brought to the public. He further opined that he would
rather the Ilegislation be witten such that the applicant
provi de his/her application two years earlier.

1:56: 27 PM
REPRESENTATI VE HAWKER nai nt ai ned his objection to Arendnent 6.
1:56: 33 PM

A roll call vote was taken. Representatives Tarr and Tuck voted
in favor of the adoption of Anendnent 6. Represent ati ves
Seaton, P. WIlson, Hawker, dJdson, Saddler, and Feige voted
against it. Therefore, Amendnent 6 failed by a vote of 2-6.

1: 57:19 PM

REPRESENTATI VE TARR noved that the commttee adopt Anmendnent 7,
| abel ed 28- GH1524\ A. 7, Bull ock, 2/7/13, which read:

Page 11, lines 9 - 11:

Delete "[THE DECISION OF THE COWM SSI ONER UNDER
THIS SUBSECTION MAY BE APPEALED TO THE SUPERI OR
COURT. ] "

Insert "The decision of the conm ssioner under
this subsection my be appealed to the superior
court."
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REPRESENTATI VE HAVKER obj ect ed.
1:57:27 PM

REPRESENTATI VE TARR explained that Amendnent 7 ensures that
there would be access to appeal to the Superior Court as there
was sone confusion wth Legislative Legal Services regarding
whet her that right is maintained in the existing |egislation.

1: 58: 07 PM

MR. MENEFEE related that the admnistration is opposed to
Amendnent 7. Upon consultation with the Departnment of Law, the
departnent was inforned that Anmendnent 7 would insert redundant
| anguage because AS 44.37.011 provides the capability to go to
court. There is the right to go to court, but it is not
necessary to state it in this provision.

1:58:45 PM

REPRESENTATI VE SEATON said he is very supportive of ensuring
there is an appeal process. If the aforenentioned is already
provided in statute, then he finds the legislation appropriate
as it is laid out for this matter. Representati ve Seaton

clarified that his vote against Amendnent 7 is not a vote
agai nst having the commissioner's decisions appeal ed because he
bel i eves that to be crucial.

1:59: 43 PM

REPRESENTATI VE TARR enphasized that in her discussions wth
Legislative Legal Services, it was not interpreted the sane way
and the suggestion was to put forth this amendnent.

2:00: 31 PM

M5. BROWN agreed with M. Menefee. She then directed attention
to Section 31, which anmends AS 44.37.011. She directed further
attention to page 18, lines 19-22, which is |anguage from
existing statute that read: "The comm ssioner's decision mde
upon reconsideration or the comm ssioner's failure to act on the
request [PETITION] for reconsideration is a final admnistrative
order for purposes of filing an appeal of the administrative
decision to the court."

2:01:18 PM
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REPRESENTATI VE HAWKER nai nt ai ned hi s objection to Arendnent 7.
2:01:25 PM

A roll call vote was taken. Representatives Tarr and Tuck voted
in favor of the adoption of Anendnent 7. Representatives O son
Hawker, P. WIson, Seaton, Saddler, and Feige voted against it.
Therefore, Arendment 7 failed by a vote of 2-6.

2:02:12 PM

REPRESENTATI VE SEATON noved that the committee adopt Anmendnent
8, | abel ed 28- GH1524\ A. 8, Bull ock, 2/7/13, which read:

Page 1, line 11:
Del ete "and irreparable”

REPRESENTATI VE HAVWKER obj ect ed.
2:02: 21 PM

REPRESENTATI VE SEATON opi ned that there needs to be a bal ancing
act and the conmi ssioner's decision should be made based on harm

that would occur to state land or resources. However, the
qualifier of "irreparable” goes far beyond what should be in
statute because having the standard of “"significant and

irreparable harm would allow [general permts] to be issued
nore easily.

2: 03: 50 PM

COCHAIR FEIGE inquired as to how Amendnent 8 would work in a
situation in which a tree is cut. Such a situation could be
characterized as "significant harm" although since the tree can
grow back it is not necessarily "irreparable harm"

REPRESENTATI VE SEATON related his belief that the harvest for
renewabl e resources would not be considered "significant harm"”
He clarified that what he is addressing is a situation in which
the side consequences can be very significant and damage ot her
resources of the state.

2: 05: 27 PM
REPRESENTATIVE P. WLSON pointed out that mning [I|eases]

specify that at the end [of the lease] there is a reclamtion
process in which everything is returned to how it was initially.
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Wthout the ["irreparable harmi'] |anguage, [the |easehol ders
woul d not be able to do reclamation].

2:06:19 PM

MR. MENEFEE related that the admnistration is opposed to
Amendnent 8. He highlighted the need to renenber that a general
permt is not the end all. A general permt is issued when
there is a certain activity that can fit a certain paraneter and
if the activity fits, then a general permt is issued. However,
if something does not fit under a general permt, it does not
prohi bit the departnment from authorizing it. He clarified that
using the "irreparable harnf standard does not nean that the
comm ssioner cannot still nake a decision through delegated
authority to authorize the action. M. Menefee rem nded the
commttee that there is a public process through which the
public is informed of the type of activity that is authorized by
t he general public. Furthernore, the public has an opportunity
to appeal the departnent's decision, if it so chooses.
Therefore, M. Memnefee opined that [the proposed statute]
provi des the appropriate bal ance.

2:07:51 PM

REPRESENTATI VE SEATON pointed out the distinction between a
general permt, which could be statewide, and a specific-

permtted project. A specific-permtted project wll have
hearings, public notice on that particular activity whereas a
general permt wll allow operations to be conducted anywhere
the general permt covers. Therefore, he opined that the

standards for a general permt should be nuch nore closely
aligned with preserving not having significant harm to state
 and and resources. Any tinme those activities [of a general
permt] that would be of significant harm want to go forward in
a specific area, the activity should have a specific permt
because it will be very concentr at ed.

2:09:39 PM

COCHAIR FEIGE requested that M. Menefee elaborate on the
definition of a general permt as he has a different
interpretation of what a general permt covers and is issued.

MR. MENEFEE, referring to land wuse permts, clarified that
hearings are not held for those and, in fact, it is not required
to be noticed to the public, although the departnment does
provi de noti ce. In terns of Representative Seaton's comments,
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M. Menefee specified that when nmaking a decision on a genera
permt, it is a decision saying that in the future a certain use

Wil | be allowed so long as it follows the prescribed
stipulations and such. Each subsequent wuse of that general
permt will not be noticed unless it has l|lasted 10 years. The
original notice is still good for those permts continuing on
under a general permt, whereas the notice for a | and use permt
woul d occur at the tinme of the application. |In further response
to Co-Chair Feige, he said that when general permts are
created, the public is informed as to how it will be authorized
and the general permt is authorized to an individual. There

could be general permts wthout notification, such as the
generally allowed uses in regulation for which individuals are
allowed to perform different things on state |and wthout
notifying the departnment. Therefore, there are different |evels
of general permts. He then informed the commttee that a
general permt can be prescribed to a very specific |ocation.
For exanple, there could be a general permt for a stream
crossing that is allowed at a specific area because there are no

beddi ng areas for sal non. On the other hand, the area [of a
general permt] may specify a broader area, such as Southcentral
Al aska, because it typically has the sane ecosystem

Furthernore, there could be a statew de general pernmt, such as
for the non-tinber forest products for which there is enough
gui dance that it does not matter the location in the state. M.
Menef ee stated that there are varying geographic references in a
general permt based on how specific the departnment can get with
regard to what is being allowed.

2:13: 27 PM

CO CHAI R SADDLER inquired as to how the conm ssioner would apply
the "irreparable harm' standard and the tineline of it.

VR. MENEFEE replied that there are variable levels of
appl i cation. The definition of "irreparable" for Merriam
Webster's Dictionary says "not reparable, irrenediable,” which
means that if what is being damaged/ destroyed cannot be fixed

but he noted that there is a "reasonabl eness” that has to be
appl i ed.

CO CHAI R SADDLER remarked that he had some concerns with this
[l anguage], but now has some confort with the definition of
"irremedi able.”

2:14:54 PM
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REPRESENTATI VE SEATON opined that what is being discussed is
"significant” harm He said he did not believe that having a
tinber sale is significant harm to state resources. Al t hough
there has been discussion of a reasonableness standard, he
rem nded the conmmttee that these are statutes that will apply
to the current and future conm ssioners. He reiterated that an
"irreparable harm standard should not be placed in statute and
have that type of authority for a general permt. From his
under st andi ng, general permts are issued when one does not want
to go through all the permtting on each activity but rather the
general permt speaks to generally allowing an activity when
there is not significant harm I n conclusion, Representative
Seaton opined that the standard of significant harm is
appropriate for general permts.

2:16: 43 PM

REPRESENTATI VE HAWKER nai nt ai ned his objection to Arendnent 8.

2:16:48 PM
A roll call vote was taken. Representatives Tarr, Seaton, and
Tuck voted in favor of the adoption of Anendnent 8.

Representatives Hawker, Qdson, P. WIson, Saddler, and Feige
voted against it. Therefore, Arendnent 8 failed by a vote of 3-
5.

2:17:37 PM

REPRESENTATI VE SEATON said he would not offer Amendnent 9,
| abel ed 28-GH1524\ A .9, Bullock, 2/7/13, included in commttee
menbers' packets.

2:17:50 PM

The conmttee took an at-ease from2:17 p.m to 2:19 p. m

2:19: 33 PM

REPRESENTATI VE SEATON noved that the committee adopt Anmendnent
10, | abel ed 28- GH1524\ A. 16, Bul |l ock, 2/7/13, which read:

Page 22, lines 13 - 19:

Delete all material and insert:

"TRANSI Tl ON: TRANSFER OF CERTAI N PENDI NG
APPLI CATI ONS FOR RESERVED WATER. At the request of an
appl i cant whose application is pending on the
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effective date of this Act and who is no |onger
authorized to reserve water under AS 46.15.145(a), as
anended by sec. 40 of this Act, the Departnent of

Nat ur al Resour ces shal | transfer t he pendi ng
application to an entity identified by the applicant
t hat IS aut hori zed to reserve wat er under

AS 46. 15.145(a), as anended by sec. 40 of this Act.
The entity receiving the application shall notify the
Department of Natural Resources within two years after
receiving the application as to whether the entity
intends to pursue the reservation of water as
requested in the application. If, within tw years,
the Departnent of Natural Resources does not receive
notice that the entity intends to pursue the sane or a
smaller reservation or if the entity notifies the
Departnment of Natural Resources that the entity wll
not pursue the reservation in the application, the

Department of Natural Resources shall consider the
application void and refund the application fee to the
ori gi nal appl i cant. If the entity receiving the

application continues to pursue the reservation of
water as requested in the application, the Departnent
of Natural Resources shall consider the application,
and, if a certificate of reservation is issued, the
certificate wll carry the priority date of the
ori gi nal appl i cation. The Depart nment of Nat ur al
Resources may not bar an entity to which the
departnent transfers an application under this section
from pursuing the reservation of water that s
described in the application."

REPRESENTATI VE HAVKER obj ect ed.
2:19: 46 PM

REPRESENTATI VE SEATON noved that the commttee adopt Conceptua
Amendnent 1 to Amendnent 10, which would insert on line 4 of
Amendnent 10, followi ng "WATER " the | anguage "Wthin one year,"
and would on lines 19-21 of Anendnent 10 delete the |anguage
"The Departnent of Natural Resources may not bar an entity to
whi ch the departnent transfers an application under this section
from pursuing the reservation of water that is described in the
application.” There being no objection, Conceptual Anmendnent 1
to Anendnent 10 was adopt ed.

2:21:25 PM
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REPRESENTATI VE SEATON expl ained that Amendnment 10 allows the
transfer of a permt wthin the general paraneters of that
permt to a qualified agency that is established in HB 77. This
is neant to preserve rights and avoid harmng people already in
the [application process].

2:22:49 PM

REPRESENTATI VE HAWKER pointed out that the |language in the
anendnent refers to an eligible entity versus agency.

2:23:26 PM

MR. MENEFEE related the admnistration's support for Anendnment
10 as anended.

2:23: 52 PM

REPRESENTATI VE HAWKER wi t hdrew his objection. There being no
further objection, Conceptual Amendnent 10, as anended, was
adopt ed.

2:24:20 PM

REPRESENTATI VE TUCK noved that the comm ttee adopt Anendnent 11
| abel ed 28- GH1524\ A. 11, Bul |l ock, 2/7/13, which read:

Page 1, line 8:
Del ete "a new subsecti on”
| nsert "new subsecti ons"

Page 1, following line 13:

I nsert a new subsection to read:

"(d) The comm ssioner may reject an application
for a permt for a project the comm ssioner determ nes
is not technically feasible, or is not economcally
feasible."

REPRESENTATI VE HAVWKER obj ect ed.

2:24: 36 PM

REPRESENTATI VE TUCK explained that Amendnent 11 intends to
prevent any backlogging of speculative permtting. Prior
testinmony has related that part of the backlog can be attributed

to those who seek permts for speculative projects that are not
vi abl e. Amendnent 11 attenpts to provide the departnent wth
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the ability to filter those out and address viable projects that
are technically and econonically feasible.

2:25:36 PM

COCHAIR FEIGE inquired as to the specific types of permts
Amendnent 11 targets because one seeking potential mneral
devel opnent first needs to determ ne whether there is a mnera
resource of sufficient size to economcally justify a mne and
seek investors. Secondly, exploration has to occur for which
certain permts have to be obtained. He asked if Representative
Tuck is saying that exploration permts should not be allowed
because a mne is not on the horizon.

REPRESENTATIVE TUCK related his understanding that there are
different |evels of exploration. He recalled testinony that an
Ol ahoma firm applied for and obtained permts, which increased
the value of its stock, all the while there was no intention of
nmoving forward and the conpany left the state wth the ness.
Arendnent 11 is neant to prevent the aforenmentioned that
procedurally bogs the [division] down for the purposes of
specul ati on.

COCHAIR FEIGE inquired as to how the conpany left a ness if it
did not do anyt hing.

REPRESENTATIVE TUCK clarified that he was not the one that
testified about this case.

2:27: 50 PM

MR. MENEFEE inforned the conmmittee that the adm nistrati on does
not support Amendnent 11

2:27:59 PM

REPRESENTATI VE SEATON renarked he is unsure how the departnent
would have the ability to determne whether [a project] is
econom cal ly feasible when one applies for a permt, although he
agrees that there are sone permts the departnent could
determne are not technically feasible. Since the standard is
not appropriate for the departnment to make that determ nation
he expressed reluctance with [ Arendnent 11].

2:28: 59 PM
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COCHAIR FEIGE related his understanding that the departnent
permts activities and establishes specific conditions for those
activities, which he characterized as the nature of the
permtting system

MR. MENEFEE responded that is correct, recalling that only for a
common carrier pipeline does the departnent have to determ ne
the fit, wlling, and able ability. For just about everything
el se, the departnent does not perform an economc feasibility
study to ensure the conpany is sound enough to carry out what it
says it wll do. The restrictions are on what they have to do
and the conditions of the land once the project has concl uded.
| f the conpany does not succeed, it is obligated to take it out,
which is why there i s bonding.

2:30: 01 PM

COCHAIR FEIGE surnmised then that the bonding requirenents
provide a level of insurance to the state's interest, if the
permttee does not follow the conditions of the permt, besides
the penalties of law. The bonding requirenents would provide a
nonetary avenue to recover or finance any renediation.

MR. MENEFEE noted his agreenent.
2: 30: 30 PM

REPRESENTATI VE  TUCK recalled prior testi nony t hat t he
remedi ation did extend past the bond of the particular project.
He noted that he left it to the departnment to determne what is
technically and economcally feasible as such definitions are in
statute el sewhere. He nentioned a possible [determnation to
be] the certification of an ore body, which also provides
investors sone |evel of confidence wth regard to noving
f orward. He then offered that [the feasibility of a project]
could be determ ned by whether there is financial backing, such
as investors that have certified [the project] through their

process. Again, he reiterated his desire to leave it to the
departnment to determine that and provide the ability for the
department to reject frivolous permts. He then asked whet her

Amendnent 11 provides sonething the departnent would use and
woul d view as helping its procedures.

MR. MENEFEE characterized [the proposal in Arendnment 11] as an
encunbrance because a determ nation as to whether an ore body is
good enough t akes expl oration and sonet i mes ext ensi ve
expl orati on. M. Menefee enphasized that the departnent
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authorizes nore than just mning activities. Therefore, if
Amendnent 11 becane part of statute, the departnment would have
to determne, for exanple, if a proposed |lodge is economcally
feasible that it wll succeed. He said that AS 38.05.020
governs practically everything the departnment does, and thus
would increase the departnment's workload, require advanced
expertise, and it may not be possible if sone people were not
able to go out and do sone things under authorization to
determ ne whet her they can succeed or not.

2:32: 35 PM

CO- CHAIR FEI GE commented that the act of obtaining permts does
require investnent on the part of the applicant and has val ue

The fact that the stock price increases as a reflection of the
value is not necessarily the commttee's concern. As M.
Menefee stated, it seens inpossible to determne whether [a
project] would payout or not.

2:33: 30 PM

REPRESENTATI VE TUCK restated that the intent of Anmendnent 11 is
to streamine the system and avoid cheating the system The
hope was to free resources in order to help those projects that
really are viable. Therefore, based on the department's
comments, Representative Tuck withdrew Anrendnment 11

2:34: 10 PM

REPRESENTATI VE TUCK noved that the conm ttee adopt Anendnent 12,
| abel ed 28- GH1524\ A. 12, Bul |l ock, 2/7/13, which read:

Page 1, line 11:
Del ete "and"
| nsert "or"
REPRESENTATI VE HAVWKER obj ect ed.
2:34: 24 PM

REPRESENTATI VE TUCK explained that Anendnent 12 attenpts to
ensure that under general permtting, the departnent continues
to consider significant harm and is allowed to keep the
irreparable harm[requirenent] as well.

2:35:05 PM
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MR. MENEFEE stated that the administration is opposed Anendment

12. The existing |anguage of HB 77 specifies that a general
permt would not be issued for an activity that resulted in both
"significant and irreparable harm" Changi ng the |anguage to

"significant or irreparable harm’ would nean that [a general
permt could not be issued] for an activity if either
significant harm or irreparable harm The departnent believes
t he proposed threshold in HB 77 is appropriate.

2:35:51 PM

REPRESENTATI VE TUCK expressed the need to ensure that there is
concern about significant harm as well as irreparable harm He
further expressed the need to provide protection at the | owest
comon denomi nat or.

2:36:16 PM
REPRESENTATI VE HAVKER mai nt ai ned his objection to Arendnent 12.
2:36: 22 PM

A roll call vote was taken. Representatives Seaton, Tarr, and
Tuck voted in favor of the adoption of Anendnent 12.
Representatives O son, P. WIson, Hawker, Saddler, and Feige
voted against it. Therefore, Anendnent 12 failed by a vote of
3-5.

2:37:07 PM

REPRESENTATI VE TUCK noved that the conmttee adopt Anmendnent 13,
| abel ed 28- GH1524\ A. 13, Bull ock, 2/7/13, which read:

Page 1, line 6, follow ng "Act;":

Insert "requiring the conm ssioner of fish and
gane to apply for the reservation of sufficient water
to maintain a specified instream flow or |evel of
water in certain rivers, |akes, and streans;"

Page 1, following line 7:
Insert a new bill section to read:
"* Section 1. AS 16.05.871 is anended by adding a
new subsection to read:
(e) The conm ssioner  shall apply for the
reservation of sufficient water under AS 46.15.145 to
maintain a specified instream flow or level of water
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in the rivers, lakes, and streans that are specified
by the conm ssioner under (a) of this section.”

Page 1, line 8:
Del ete "Section 1"
| nsert "Sec. 2"

Renunber the follow ng bill sections accordingly.

Page 22, |ine 16:
Del ete "sec. 40"
| nsert "sec. 41"

Page 23, line 2:
Del ete "Secti on 45"
| nsert "Section 46"

Page 23, line 3:
Del ete "sec. 47"
| nsert "sec. 48"

REPRESENTATI VE HAVKER obj ect ed.
2:37:30 PM

REPRESENTATI VE TUCK expl ai ned that Amendnent 13 is an attenpt to
protect the state's anadronous fish regardl ess of whether anyone
applies to do so per Section 40. He related his understanding
that the Al aska Departnent of Fish & Gane publishes a book that
lists the streans in Al aska. Amendnent 13 would have the
departnment request water reservations for those fish that nay be
i npacted on those streans.

2:39: 46 PM

CHARLES SWANTON, Director, Dyvision of Sport Fish, Al aska
Department of Fish & Ganme (ADF&G, said the admnistration
opposes Anendnment 13. "The Anadronobus Waters Catal og" currently
holds 17,897 individual records of anadronobus waters in the
state, including 16,200-plus rivers, 1,500 |akes, and 69 smaller
wat er bodi es. The aforenentioned represent over 75,000 million
mles of stream reaches. Each year about 322 new listings are
added to the catal og. M. Swanton stated that this particular
request woul d represent about 16, 000-82, 000 water reservations.

2:40: 50 PM
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REPRESENTATI VE SEATON posed a scenario in which someone applies
for tenporary water use or water extraction at a level that
would be detrinental to the fish in the stream and asked
whet her ADF&G woul d receive notice of that. Furt hernore, would
ADF&G apply for a water reservation on that particular project,
he asked. He then requested that the DMWreview the priorities
for water reservations and rights.

MR. SWANTON said that the question would better be answered by
the Division of Habitat. However, he offered, "In essence, when
those sorts of activities are taking place with regards to water
a permt water extraction of those sorts of things are issued
taking into consideration, are those water needs of the fish
that are in that particular water body. So that's how it's
handled on a nore short-term basis." The water reservation
aspect is a longer process that involves about three years of
data col |l ection.

2:43: 24 PM

REPRESENTATI VE SEATON restated his question regarding whether
there is a priority tinme that a water w thdrawal woul d supersede
the necessity for a water reservation for fish.

MR. MENEFEE clarified that for a tenporary water use
authorization or tenmporary water right, the departnent has to
obtain coment s from the Depart ment of Envi r onnment al
Conservation (DEC) and ADF&G as well as other governi ng agencies
in order to understand the inpact of the tenporary water use

wi t hdrawal on fish habitat. Basically, the tenporary water use
aut hori zations would be issued with restrictions in order to
protect that. Therefore, if the fish need a certain anmount of

water, there would be restrictions to ensure that no nore than
t hat anmount of water necessary for the fish is taken. Likew se,
when granting a water right, statute requires the departnent to
consider the effect on fish and game resources and public
recreational opportunities. M. Menefee confirned that a water
reservation is a tool to ensure that there is a sufficient
gquantity of water, but individually under the water rights and
the tenmporary water use authorizations the sane thing can be
addressed individually as water is taken fromthe source.

2:45: 26 PM
REPRESENTATI VE TARR, referring to page 2, Scenario 2, of M.

Menefee's letter to the conmttee dated February 7, 2013, opined
that the response seens to contradict his testinmony that water
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rights have to deternine the effect with ADF&G and other public
uses.

MR. MENEFEE specified that a water reservation is a form of a
water right, and therefore both go under the doctrine of prior

appropriation. The doctrine of prior appropriation neans that
the first thing appropriated has the greater right, and thus the
first inline has the better right. |If a water right in a water

body is authorized and |ater sonmeone cones forth with a water
right application, the division could only issue the water
reservation up to the remainder of the water that exists after
the water right is fulfilled. Al t hough the division does not
i ssue by percentages, he offered that if 100 percent of the
water body is flowng water and then an initial water right
comes in for 30 percent of that water, a request for an 80
percent water reservation could not be issued; however, a water
reservation of only 70 percent could be issued because that is
all that is remaining in that water body. Per statute, the
prior existing rights have to be addressed and a water
reservation cannot obviate those prior rights.

2:47: 43 PM

REPRESENTATI VE TARR then inquired as to how t he departnment would
address a scenario in which a previously existing water right
would not afford the issuance of a water reservation in the
anount necessary to preserve the needed instream flow for a
heal t hy sal non run

MR. MENEFEE answered that DM.W would seek to issue a water
reservation in the greatest amount possible of the appropriable
water |eft. Still, a prior existing right cannot be violated.
He added that his staff was hard pressed to recall even one
instance in which DMW has had to reduce the anobunt of a water
reservation or a tenporary water wuse authorization by another
right. Typically, wth Al aska waters, both a water reservation
and a water right and a tenporary water use authorization can be
ful filled.

2:49: 34 PM
REPRESENTATI VE TARR asked whet her any of the pendi ng unprocessed
water reservations would fall into the category of having

existing rights that are in conflict with the reservation
appl i cations.
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MR. MENEFEE replied that he did not know, but said DMLW could

research that. Such information would require review ng every
application in terns of how nmuch was requested and determne if
there was another water right. He then posed a scenario in

which a water reservation application has not been certificated.
If there was an application for a water right in that same water
body, DMLW would have to evaluate whether [the pending water
reservation application] would be in conflict with a |later
application for a water right.

2:51: 04 PM

REPRESENTATI VE TUCK surm sed that wunder the existing process
anyone can file a water right or a water reservation for any
stream |If soneone files for a water right, a water reservation
of any sort is not activated unless a governnent entity or
division or a person applies for that water reservation. Once

the water reservation is set, it holds a right that the person
is not wusing himherself but rather is there for the four
specified purposes [in AS 46.15.145(a)(1)-(4)]. He then

surm sed that a water reservation would not preenpt an existing
water right, and asked if that is correct.

MR. MENEFEE replied yes.
2:52:11 PM

REPRESENTATI VE TUCK t hen explained that Amendnent 13 attenpts to
have a method to consider how nuch water should be present for

fish. He clarified that he did not nmean for [the passage of
Amendnent 13] to result in ADF&G having to apply for a water
reservation for every stream in the state. He expressed the

need to have a nechanism by which ADF&G can file for a water
reservation when a water right is filed for those streans in the
cat al og. He acknowl edged that Amendnent 13 does not acconplish
all that, but he expressed interest in finding a solution.

2:54: 22 PM

REPRESENTATI VE HAVWKER nai nt ai ned his objection to Anendnent 13.
2:54: 29 PM

A roll call vote was taken. Representatives Tarr and Tuck voted
in favor of the adoption of Amendnent 13. Represent ati ves

Seaton, P. WIlson, Hawker, dson, Saddler, and Feige voted
against it. Therefore, Anendnent 13 failed by a vote of 2-6.
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2:55: 07 PM

REPRESENTATI VE TUCK noved that the conmttee adopt Anendnent 14,
| abel ed 28- GH1524\ A. 14, Bul |l ock, 2/7/13, which read:

Page 21, |ine 15:
Delete "or"

Page 21, line 16, followi ng "States":

Insert ", or a Native entity in the state that is
on the list of Indian entities that are recogni zed and
eligible to receive services from the United States
Bureau of Indian Affairs, Departnent of the Interior,
published in 67 Federal Register 46328-01 on July 12
2002"

REPRESENTATI VE HAVKER obj ect ed.
2:55: 30 PM

REPRESENTATI VE TUCK expl ained that Anmendnent 14 would insert
| anguage allowing a Native entity to file for a water
reservation

2:56:11 PM

MR. MENEFEE related the admnistration's opposition to Anendnment
14. He infornmed the commttee that there is a general policy in
terms of how tribal entities and federally recognized tribes are
treated throughout statute; treating those groups inconsistently

in statute would create a chall enge. Shoul d such a change be
deened necessary, it should be a general across-the-board
change. Furthernore, Dbecause of the sovereign status of

federally recognized tribes, sovereign inmunity and other issues
that are quite conplex have to be addressed when dealing wth
aut hori zati ons. Therefore, the admnistration does not believe
t he change enbodi ed i n Arendnent 14 is appropriate.

2:58:11 PM

REPRESENTATI VE SEATON asked whether the departnent considers a
tribe "a person.™

MR MENEFEE answered that wuld be the definition because

anything that is not a federal agency, a state agency, or
political subdivision of the state would fall under "a person.”
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Therefore, "a person” would include Native corporations and
federally recogni zed tri bes.

2:59:01 PM

REPRESENTATI VE TUCK stated that currently, Native entities can
file. O the list of 35 [applicants] that have not had their
permts passed, sonme are from Native entities. He asked if the
reason sone of these permts are not passed is because there are
other locations [in statute] where the Native entities cannot do
it.

MR. MENEFEE replied, "No, that is not the reason.” There are
438 water reservation applications and the division has had
challenges with staffing to address those. Currently, DMLW is
in the process of ranping up the processing of water
reservations because it is part of the backlog. 1In the last two
years, 32 of the 62 existing water reservations in the state
wer e aut hori zed.

3:00: 26 PM

REPRESENTATI VE TUCK said Anendnent 14 would basically allow
[DMMW to do what it is already doing and he would like to
provi de Native Al askans the opportunity to preserve their areas
and be able to have the opportunity to file for a water
reservation.

3:01: 00 PM

REPRESENTATI VE TARR pointed out that elimnating 35 of the 438
wat er reservation applicants anmounts to |less than 10 percent of
the total. She then questioned whether it would be nore
effective to review the 90 percent of outstanding applications
if part of the issue is efficiency of the process.

MR. MENEFEE clarified that the other [403] applications for
wat er reservations are from agencies, which typically cone from
the Bureau of Land Managenent (BLM, the US. Fish & Wldlife
Service, and [the Al aska Departnent of Fish & Gane]. These are
applications that do not fall under the "person" category.

3:01: 51 PM

REPRESENTATI VE TARR questioned then why sonething is not being
done to nmmke it nore efficient wth those applications.
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Specifically, she inquired as to whether there are opportunities
that could make it a nore efficient process.

MR. MENEFEE related his belief that if there is supportable,
sound information from which the division can make the deci sion,
the division can go through a water reservation decision just as
it is explained in statute. The division has not been able to
"shave off" the procedure [specified in statute] because they
are good considerations for a water reservation. VWhat is laid
out in statute requires a lot of data gathering, which is
occurring and as tinme passes nore of those [water reservation
applications] will be processed.

3:02: 59 PM

REPRESENTATI VE SEATON expressed concern with the absence of [a
reference to a "Native entity"]. He reminded the commttee that
under federal |aw there are subsistence rights for fish and gane
and there is nothing nore critical to fishing activities than
havi ng adequate water preserved for that. He expressed further
concern that this is alnost requiring federal overreach to take
over water reservations in streans because Native tribes are not
being allowed to have the basis of that subsistence right to
preserve or even apply for water reservations. Representati ve
Seaton infornmed the conmttee that he would be supporting
Amendrent 14, al though not particularly for its exact |anguage.

3:05: 14 PM

REPRESENTATI VE OLSON asked whether the committee has been
contacted regardi ng Anendnent 14.

CO CHAI R FEI GE responded that he did not believe so.

REPRESENTATI VE COLSON said he has not been contacted about
Anmendment 14.

CO CHAIR FEICGE said he has not either, and then inquired as to
whet her ot her nenbers have been contacted about Anmendment 14.

REPRESENTATI VE HAVWKER sai d he has not either.

REPRESENTATI VE TARR interjected that she has been contacted
about Amendnent 14.

3:05:45 PM
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REPRESENTATI VE HAVWKER reni nded the conmittee that the underlying
proposal of HB 77 proposes to limt the applications for these
reservations to political subdivisions of the state or the
United States. He expressed concern that Amendnment 14 creates
preferential rights anongst Al askan citizens as individuals,
which is territory that should not be entered into lightly.
There has been a long-term debate in Al aska regarding granting
statutorily preferential rights anongst individual Al askans. He
said he is not willing to go into this matter wth an anmendnent
to a larger piece of legislation, as the nmtter nerits
consideration on its own.

3:06: 59 PM

CO CHAIR FEIGE presuned that tribal entities that exist within
the state still have the ability to request through DNR that
governnment al divisions request the reservations.

MR. MENEFEE noted his agreenent.
3:07: 30 PM

REPRESENTATI VE SEATON agreed, but stressed that the tribal
entities will not request [a water reservation] from a state
agency but rather a federal agency, which is permtted in HB 77.
There are federal guarantees of subsistence rights, he noted.
This legislation renoves tribal entities from being able to
apply for water reservations and Anendnent 14 does not add them
in but rather ensures they are not renoved.

3:08: 50 PM

REPRESENTATI VE TUCK reiterated that Anmendnent 14 attenpts to
allow Native entities to continue to apply for wat er
reservations.

3:09: 04 PM

REPRESENTATI VE HAVWKER mai nt ai ned his objection to Anendnent 14.
3:09:11 PM

A roll call vote was taken. Representatives Tarr, Tuck, and
Seaton voted in favor of the adoption of Amendnent 14.

Represent ati ves Hawker, O son, Saddler, and Feige voted agai nst
it. Therefore, Amendnent 14 failed by a vote of 3-4.
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3:10: 06 PM

COCHAIR FEIGE, wupon determning no one wshed to testify,
cl osed public testinony.

3:10: 37 PM

CO- CHAIR SADDLER noved to report HB 77, as anended, out of
commttee with individual recomendations and the acconpanying
zero fiscal notes. There being no objection, CSHB 77(RES) was
reported fromthe House Resources Standing Comm ttee.

3:11: 03 PM

ADJ QURNVENT

There being no further business before the commttee, the House
Resources Standing Commttee neeting was adjourned at 3:11 p. m
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