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Representative Wes Kel ler, Chair
Representative Bob Lynn, Vice Chair
Representative Gabrielle LeDoux
Representative Lance Pruitt
Representati ve Max G uenberg
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Representati ve Neal Foster
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COWM TTEE CALENDAR

HOUSE BI LL NO. 127

"An Act clarifying that the Al aska Bar Association is an agency
for purposes of investigations by the onbudsnman; relating to
conpensation of the onbudsman and to enploynent of staff by the
onbudsman under personal service contracts; providing that
certain records of comunications between the onbudsman and an
agency are not public records; relating to disclosure by an
agency to the onbudsman of comunications subject to attorney-
client and attorney work-product privileges; relating to
informal and formal reports of opinions and recomendations
issued by the onbudsman; relating to the privilege of the
onmbudsman not to testify and creating a privilege under which
the onbudsman is not required to disclose certain docunents;
relating to procedures for procurenent by the onbudsman;
relating to the definition of 'agency' for purposes of the
Onbudsman Act and providing jurisdiction of the onmbudsnan over
persons providing certain services to the state by contract; and
anendi ng Rul es 501 and 503, Al aska Rul es of Evidence."

- MOVED CSHB 127(JUD) QUT OF COW TTEE

HOUSE BI LL NO. 250

"An Act nmaking an expression of apology, responsibility,
l[tability, synpathy, comm seration, conpassion, or benevolence
by a health care provider inadmssible in a nedical malpractice
case; requiring a health care provider to advise a patient or
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the patient's legal representative to seek |egal advice before
maki ng an agreenent with the patient to correct an unantici pated
outcone of nedical treatnment or care; and anmending Rules 402,
407, 408, 409, and 801, Al aska Rul es of Evidence."

- HEARD & HELD

COWM TTEE SUBSTI TUTE FOR SENATE BILL NO. 64(FIN)

"An Act relating to theft and property offenses; relating to the
definition of 'prior convictions' for certain theft offenses;
establishing the Alaska Crimnal Justice Conmission and
providing an expiration date; relating to the crine of custodial
interference; relating to the duties of the Al aska Judicial
Council; relating to jail-tinme credit for offenders in court-
ordered treatnment prograns; relating to conditions of release
probation, and parole; relating to duties of the comm ssioner of
corrections and board of parole; establishing a fund for
reducing recidivism in the Departnent of Health and Soci al
Services; requiring the commssioner of health and social
services to establish prograns for persons on conditions of
release or probation that require testing for ~controlled
substances and alcoholic beverages; requiring the board of
parole to establish programs for persons on parole that require
testing for controlled substances and alcoholic beverages;
relating to the duties of the Departnent of Health and Soci al
Services; and providing for an effective date."

- HEARD & HELD

PREVI QUS COW TTEE ACTI ON

BILL: HB 127
SHORT TI TLE: QOVBUDSMAN
SPONSOR(s): RULES BY REQUEST

02/ 18/ 13 (H) READ THE FI RST Tl ME - REFERRALS

02/ 18/ 13 (H) STA, JUD

03/12/ 13 (H) STA AT 8: 00 AM CAPI TOL 106

03/12/ 13 (H) Heard & Hel d

03/12/ 13 (H) M NUTE( STA)

03/ 21/ 13 (H) STA AT 8: 00 AM CAPI TOL 106

03/ 21/ 13 (H <Bi |l Hearing Reschedul ed to 3/26/ 13>
03/ 26/ 13 (H) STA AT 8:00 AM CAPI TOL 106

03/ 26/ 13 (H) Heard & Hel d; Assigned to Subcommttee
03/ 26/ 13 (H) M NUTE( STA)

02/ 07/ 14 (H STA AT 3: 00 PM CAPI TOL 120
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02/ 07/ 14 (H Wrk Session on above Bill

02/ 25/ 14 (H STA AT 8: 00 AM CAPI TOL 106

02/ 25/ 14 (H) Heard & Held

02/ 25/ 14 (H M NUTE( STA)

02/ 27/ 14 (H STA AT 8: 00 AM CAPI TOL 106

02/ 27/ 14 (H) Heard & Held

02/ 27/ 14 (H M NUTE( STA)

03/ 06/ 14 (H) STA AT 8:00 AM CAPI TOL 106

03/ 06/ 14 (H) Moved CSHB 127(STA) Qut of Committee
03/ 06/ 14 (H M NUTE( STA)

03/ 07/ 14 (H) JUD AT 1:00 PM CAPI TOL 120

03/ 07/ 14 (H) <Bi |l Hearing Cancel ed>

03/ 10/ 14 (H STA RPT CS(STA) NT 1DP 1NR 3AM
03/ 10/ 14 (H) DP: LYNN

03/ 10/ 14 (H NR  GATTI S

03/ 10/ 14 (H AM KELLER, KRElI SS- TOWKI NS, HUGHES
03/ 12/ 14 (H) JUD AT 1:00 PM CAPI TOL 120

03/ 12/ 14 (H -- MEETI NG CANCELED - -

03/ 14/ 14 (H) JUD AT 1:00 PM CAPI TOL 120

03/ 14/ 14 (H) Heard & Held

03/ 14/ 14 (H M NUTE( JUD)

03/ 19/ 14 (H) JUD AT 1: 00 PM CAPI TOL 120

03/ 19/ 14 (H Heard & Held

03/ 19/ 14 (H M NUTE( JUD)

03/ 24/ 14 (H) JUD AT 1:00 PM CAPI TOL 120
BILL: HB 250

SHORT TITLE: MEDI CAL MALPRACTI CE ACTI ONS
SPONSOR(s): OLSON

01/ 21/ 14 (H) PREFI LE RELEASED 1/17/14

01/ 21/ 14 (H READ THE FI RST TI ME - REFERRALS

01/ 21/ 14 (H HSS, JUD

02/ 27/ 14 (H) HSS AT 3: 00 PM CAPI TOL 106

02/ 27/ 14 (H Heard & Held

02/ 27/ 14 (H) M NUTE( HSS)

03/ 13/ 14 (H HSS AT 3: 00 PM CAPI TOL 106

03/ 13/ 14 (H Schedul ed But Not Heard

03/ 14/ 14 (H HSS AT 8: 00 AM CAPI TOL 106

03/ 14/ 14 (H Moved CSHB 250(HSS) Qut of Committee

03/ 14/ 14 (H M NUTE( HSS)

03/ 17/ 14 (H HSS RPT CS(HSS) NT 6DP

03/ 17/ 14 (H DP: REINBOLD, PRU TT, KELLER, NAGEAK,
TARR, HI GE NS

03/ 24/ 14 (H JUD AT 1:00 PM CAPI TOL 120

BILL: SB 64
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SHORT TI TLE: OWNI BUS CRI ME/ CORRECTI ONS/ RECI DI VI SM BI LL

SPONSOR( s) :

02/ 27/ 13
02/ 27/ 13
04/ 04/ 13
04/ 04/ 13
04/ 09/ 13
04/ 09/ 13
04/ 09/ 13
04/ 09/ 13
04/ 09/ 13
04/ 09/ 13
04/ 09/ 13
07/ 25/ 13
07/ 25/ 13
07/ 25/ 13
01/ 29/ 14
01/ 29/ 14
01/ 29/ 14
01/ 31/ 14
01/ 31/ 14
01/ 31/ 14
02/ 03/ 14
02/ 03/ 14
02/ 03/ 14
02/ 05/ 14
02/ 05/ 14
02/ 05/ 14
02/ 07/ 14
02/ 07/ 14
02/ 10/ 14
02/ 10/ 14
02/ 10/ 14
02/ 12/ 14
02/ 12/ 14
02/ 12/ 14
02/ 14/ 14
02/ 14/ 14

02/ 14/ 14
02/ 14/ 14
02/ 25/ 14
02/ 25/ 14
02/ 25/ 14
03/ 06/ 14
03/ 06/ 14
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(S)
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(S)
(S)
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READ THE FI RST TI ME - REFERRALS
STA, JUD

STA AT 9: 00 AM BUTROVI CH 205

<Bi || Hearing Postponed>

STA RPT CS 1DP 1INR 1AM NEWTI TLE
DP: DYSON

NR G ESSEL

AM  COGHI LL

STA AT 9: 00 AM BUTROVI CH 205
Moved CSSB 64( STA) Qut of Conmittee
M NUTE( STA)

JUD AT 10: 00 AM WASI LLA

Heard & Held

M NUTE( JUD)

JUD AT 1:30 PM BELTZ 105 (TSBI dg)
Heard & Held

M NUTE( JUD)

JUD AT 1:30 PM BELTZ 105 (TSBI dg)
Heard & Held

M NUTE( JUD)

JUD AT 1:30 PM BELTZ 105 (TSBI dg)
Heard & Held

M NUTE( JUD)

JUD AT 1:30 PM BELTZ 105 (TSBI dg)
Heard & Held

M NUTE( JUD)

JUD AT 1:30 PM BELTZ 105 (TSBI dg)
-- MEETI NG CANCELED - -

JUD AT 1:30 PM BELTZ 105 (TSBI dg)
Heard & Held

M NUTE( JUD)

JUD AT 1:30 PM BELTZ 105 (TSBI dg)
Moved CSSB 64(JUD) Qut of Conmittee
M NUTE( JUD)

JUD RPT CS 4DP 1INR NEW TI TLE

DP: COGHI LL, MCGUI RE, W ELECHOWSKI
DYSON

NR: OLSON

FI N REFERRAL ADDED AFTER JUD

FIN AT 9: 00 AM SENATE FI NANCE 532
Heard & Held

M NUTE( FI N)

FIN AT 5: 00 PM SENATE FI NANCE 532
Heard & Held
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03/ 06/ 14 (S) M NUTE( FI N)

03/11/ 14 (S) FIN AT 9: 00 AM SENATE FI NANCE 532
03/11/ 14 (S) Heard & Hel d

03/11/ 14 (S) M NUTE( FI N)

03/ 11/ 14 (S FIN AT 5:00 PM SENATE FI NANCE 532
03/11/ 14 (S) Heard & Hel d

03/11/ 14 (S) M NUTE( FI N)

03/ 13/ 14 (S FIN AT 9: 00 AM SENATE FI NANCE 532
03/ 13/ 14 (S Moved CSSB 64(FIN) Qut of Commttee
03/ 13/ 14 (S) M NUTE( FI N)

03/ 14/ 14 (S FIN RPT CS 3DP 1NR 3AM NEW TI TLE
03/ 14/ 14 (S) DP: KELLY, MEYER, HOFFMAN

03/ 14/ 14 (S) NR: COLSON

03/ 14/ 14 (S AM FAlI RCLOUGH, DUNLEAVY, BI SHOP
03/ 14/ 14 (S) TRANSM TTED TO (H)

03/ 14/ 14 (S) VERSI ON:  CSSB 64( FI N)

03/ 17/ 14 (H) READ THE FI RST Tl ME - REFERRALS
03/ 17/ 14 (H) JUD, FIN

03/ 24/ 14 (H) JUD AT 1:00 PM CAPI TOL 120

W TNESS REG STER

ERI KA O SULLI VAN, St aff

Representative Kurt O son

Al aska State Legislature

Juneau, Al aska

PCSI TI ON STATEMENT: Presented HB 250 on behalf of the prine
sponsor, Representative Kurt O son.

MEGAN WALLACE, Attorney

Legi sl ative Legal Counsel

Legi sl ative Legal and Research Services

Legi sl ative Affairs Services

Juneau, Al aska

POSI TI ON STATEMENT: Spoke to the difference between an adm ssion
and a statenent against interest within HB 250.

M KE HAUGEN, Executive Director

Al aska State Medical Association

Anchor age, Al aska

POSI TI ON STATEMENT: Testified regarding inproved communication
in the nedical arena and in support of HB 250.

JORDAN SHI LLI NG, St aff
Senat or John Coghi |l |

Al aska State Legislature
Juneau, Al aska
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PCSI TI ON STATEMENT: Presented SB 64 as staff to the Senate
Judiciary Conm ttee, which Senator John Coghill chairs.

TRACEY WOLLENBERG, Deputy Director

Appel I ate Divi sion

Central Ofice

Publ i ¢ Def ender Agency (PDA)

Department of Adm nistration (DOA)

Anchor age, Al aska

POSI TI ON STATEMENT: Provi ded suggestions for SB 64.

ACTI ON NARRATI VE

1:20: 20 PM

CHAIR WES KELLER called the House Judiciary Standing Conmttee
nmeeting to order at 1:20 p.m Representatives G uenberg,

LeDoux, Lynn, Pruitt, and Keller were present at the call to
or der.

HB 127- OVBUDSVAN

1: 21: 51 PM

CHAIR WES KELLER announced that the first order of business
would be HB127, "An Act clarifying that the Alaska Bar
Association is an agency for purposes of investigations by the
onbudsman; relating to conpensation of the onbudsman and to
enpl oynent of staff by the onbudsman under personal service
contracts; providing that certain records of communications
between the onbudsman and an agency are not public records;
relating to disclosure by an agency to the onbudsnman of
communi cations subject to attorney-client and attorney work-
product privileges; relating to informal and fornmal reports of
opi nions and recommendations issued by the onbudsman; relating
to the privilege of the onmbudsnman not to testify and creating a
privilege under which the onbudsman is not required to disclose
certain docunents; relating to procedures for procurenment by the
onbudsman; relating to the definition of 'agency' for purposes
of the onmbudsman Act and providing jurisdiction of the onmbudsnan
over persons providing certain services to the state by
contract; and anmending Rules 501 and 503, Alaska Rules of
Evi dence. " [Before the committee was proposed conmttee
substitute (CS) for HB 127, Version 28-LS0088\D, Gardner,
3/ 19/ 14.]
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CHAI R KELLER spoke of his conviction that HB 127 is one of the
nost inmportant bills in the legislature this session.

1:22:52 PM

CHAI R KELLER noted that nore work needs to be done on the |aw
defining the onmbudsnman. He noted a constituent call he received
| ast night regarding the inportance of the |egislature having an
i nvestigative branch that can look into "the activities of where

ever we spend our noney." Chair Keller said that it is
inportant to have a strong onbudsman wth investigative
jurisdiction. "It helps the legislature maintain in a state
that ... has a strong executive/judicial elenent and a weaker
| egislature, and that is why | was determned to go slow wth HB
127. " Unfortunately, he said, he has been streamining the
process so the nore essential elenments of the bill can pass
[this session], but there is a consensus on the conmttee that
this issue will continue into the interim

1:25:13 PM

CHAI R KELLER cl osed public testinony.

1:26:19 PM

REPRESENTATI VE MAX GRUENBERG t hanked everybody who worked on the
bill. He noted that good progress has been made in comng to
where it is today. He said the commttee is down to one
anendnent, and he noved to adopt Anendnent 1, |abeled 28-

LS0088\ D. 1, Gardner, 3/20/14, which read:

Page 3, lines 9 - 10:

Del ete "construction, and office space"

Insert "and office space, and for construction limted
to providing and nai ntaining office space for the
of fice of the onmbudsnman”

1:26: 24 PM
CHAI R KELLER obj ect ed.
1:26:55 PM

The conmttee took an at-ease from1:26 p.m to 1:28 p. m
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1:28:17 PM

REPRESENTATI VE GRUENBERG wi t hdrew Amendnent 1 and noved to adopt
proposed conmttee substitute (CS) for HB 127, |abeled 28-
LS0088\ D, Gardner, 3/19/14, as the working docunent.

1:28:45 PM

CHAI R KELLER obj ect ed.

1:29:46 PM

CHAIR KELLER renoved his objection. There being no further
obj ections, Version D was before the commttee.

1: 29: 58 PM

REPRESENTATI VE GRUENBERG noved to adopt Anmendnent 1, |abeled 28-
LS0088\D. 1, Gardner, 3/20/14, [text provided previously].

CHAI R KELLER obj ect ed.

1:30: 20 PM

REPRESENTATI VE GRUENBERG stated that [CSHB 127, Version] D, page
3, line 9-10, appears to provide the onbudsman wth the
opportunity to engage in any kind of construction or to acquire
and renovate any kind of office space. It is the intent of the
conmmttee to |imt the language to office space for the
onbudsman's office, he opined. The anmendnent nakes this

clarification, he explained.
1:31:21 PM

CHAIR KELLER renoved his objection. There being no further
obj ections, Amendnment 1 was adopt ed.

1: 31: 41 PM

REPRESENTATI VE BOB LYNN noved to report CSHB 127, |abeled 28-
LS0088\ D, Gardner, 3/19/14, as anended, out of commttee wth
i ndi vidual recomrendations and the acconpanying fiscal notes.
There being no objections, CSHB 127(JUD) was reported from the
House Judiciary Standing Commttee.

1: 32: 01 PM
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The commttee took an at-ease from1:32 p.m to 1:34 p.m
1:34:24 PM

HB 250- MEDI CAL MALPRACTI CE ACTI ONS

CHAI R KELLER announced that the next order of business would be
HB 250, "An Act nmaking an expression of apology, responsibility,
liability, synpathy, comm seration, conpassion, or benevol ence
by a health care provider inadmssible in a nedical malpractice
case; requiring a health care provider to advise a patient or
the patient's legal representative to seek |egal advice before
maki ng an agreenent with the patient to correct an unantici pated
outcone of nedical treatnment or care; and anmending Rules 402,
407, 408, 409, and 801, Al aska Rul es of Evidence."

REPRESENTATI VE GRUENBERG noved to adopt CSHB 250(HSS) 28LS0967\P
as the working docunent. There being no objections, Version P
was before the conmttee.

1: 35: 24 PM

ERI KA O SULLI VAN, Staff, Representative Kurt O son, Al aska State
Legi sl ature, offered the follow ng statenent:

My nanmed is Erika O Sullivan, Staff to Representative
Kurt O son. Before you today is HB 250, "An Act
making an expression of apol ogy, responsibility,
l[iability, synpathy, conm seration, conpassion, or
benevol ence by a health care provider inadmssible in
a medical malpractice case; requiring a health care
provider to advise a patient or the patient's |egal
representative to seek |egal advice before nmking an
agreenent with the patient to correct an unantici pated
outcome of nedical treatnment or care; and anending
Rul es 402, 407, 408, 409, and 801, Al aska Rules of
Evi dence.” Before | get into the presentation of the
bill, | wuld like to acknow edge that M. M ke
Haugen, the Executive Director of the Al aska State
Medi cal Association is online, as is Ms. Megan Wl l ace
from [Legislative Legal Services], and hopefully M.
Doug Wbjcieszak, the author of Sorry Wrks, wll be
attenpting to call in, but he is on the East Coast and

has sone prior commtnents so we'll see if we can get
him online as well. So they will be available to
testify or answer questions. we' | start by
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addressing the intent of the bill and then go into an
expl anati on of changes. House Bill 250, also known as
the "I'm sorry” bill, would render expressions of
apol ogy or synpathy by a health care provider to a
patient related to an unanticipated outcone of
treatnent inadm ssible as evidence in a nalpractice
case. This is simlar to legislation that has passed
in over 30 states. As you saw in your bill packets,
there is a state-by-state breakdown of the |egislation
in a docunent assenbled by the Anerican Medical
Associ ati on. As addressed in the sponsor statenent,
the bill is intended to clear up the gray area which
now exists between apologies and adm ssions of
neglect, and to inprove doctor/patient relationships

especially in cases ending in a less than favorable
out cone. Unfortunately, health care providers often
cut off communication after adverse events, which can
lead to anger and the perception that there is a |ack
of caring, or that a mstake was nmade even if in

reality no error occurred. It is not negligence but
rather a failure in communication between the provider
and patient t hat often results in nmalpractice
| awsui ts. This bill wll by no neans prohibit
mal practice lawsuits, but to quote Bioethicist Arthur
Capl an, whose full interview you saw in your bil

packets, "You can talk about your feelings wthout
having that held against you or being the trigger to a
| awsui t." This legislation wll enable health care
providers to better fulfill their noral and ethical

responsibilities to patients and their famlies for
expressions of conpassion and synpathy w thout fear of
retribution in the formof a lawsuit. And, | can now
go into an explanation of the changes in Version A to
Version P, if that is what the conmttee is interested

in. Ckay.
1: 38: 09 PM

So, the changes from the original bill version to the
version you see in front of you, Version P, are as
follows: on page 1, line 1, of the bill title the word
ltability was deleted. It was also deleted under
Section 1(a) on page 1, line 12, and under Section
2(1) on page 3, line 6. The sponsor felt that
including the word liability underm ned the intent of
the bill and that an expression of liability was in

fact closer to an adm ssion of negligence and should
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not necessarily be excluded in the civil case or
arbitration. Under Section 1(a) on page 2, line 14,
subsection (5) was added. And, this subsection was
added with the intent of closing a potential |oophole
should an indirect offer to conpromse, wite off, or
furnish paynent occur. Under Section 1(a) page 2,
line 18, subsection (b) was added. And, this
subsection, basically, the sponsor felt this was
necessary to clarify that if a statenent prefaced by
or made in conjunction with an adm ssion of negligence
or liability be subject to additional scrutiny and not
necessarily be deened inadm ssible. On page 3, line
7, of the Section 09.55.545, the word "to" was deleted
and "in witing that the patient or patient's |egal
representative may" was added. This addition of "in
witing" renedies a potential proof problem it was
sonething that was Dbrought forth by co-sponsor
Representative Guenberg, so this way everyone has
their bases covered, everyone is informed of their
rights, and changing the word "to" to the word "may"
again insured that patients or their representatives
were made aware of their rights but this was not a
directive to seek legal counsel. So again, naking
aware versus a directive.

1:40: 11 PM
And finally, wunder Section 4, page 4, line 4, the
CONDI TI ONAL EFFECT was anended to include Section AS
09. 55. 545. This was basically a |anguage cleanup
because in the original bill only AS 09.55.544 would
require a 2/3 mpjority to take effect, and this left
open the possibility that should the bill pass with a
sinple majority that one section would be added and
the other section would not. So, this was to ensure

that those sections were added.
1:41:19 PM
REPRESENTATI VE GRUENBERG questioned if there is a technical
difference between an "adm ssion" and a "statenent against
interest,"” and he requested the citation for the two issues in
t he Rul es of Evi dence.

1:42:14 PM
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MEGAN WALLACE, Attorney, Legislative Legal Counsel, Legislative
Legal and Research Services, Legislative Affairs Services,
explained that an adm ssion is considered not hearsay under
Al aska Rul es of Evidence 801, and a statenment against interest
is an exception to the Hearsay Rules under Alaska Rules of
Evi dence 804.

1:43: 12 PM

REPRESENTATI VE GRUENBERG surm sed that |ocated on page 2, lines
[ 20-22], are expressions of synpathy that are inadm ssible, but
if it is legally an adm ssion [of liability] that is adm ssible.
He suggested the |anguage be changed to "an adm ssion or a
statenment against interest,"” since they are legally two
different [issues].

1:44: 24 PM

M5. WALLACE said that HB 250 does not define adm ssion as only
an adm ssion under Al aska Rules of Evidence 801, and she thought
it mght clarify whether the statenent is construed as an
adm ssion or a statenment against interest. She opined that the
| egislature can't determine every statenent that this rule wll
apply to as to whether a court would construe it to be an

adm ssion or just a statenent against interest. She said that
adm ssion of liability or negligence is just a general term and
it was not intentionally neant to be constrained to the

definition of adm ssion by party opponent under Al aska Rul es of
Evi dence 801.

REPRESENTATI VE GRUENBERG, as co-sponsor, said they would take a
few days to look at this issue, as a sharp |awer mght say he
or she is not offering this as an adm ssion, but a statenent
against interest, and that is not the intention of HB 250. He
expressed that he thinks it is a very good bill.

CHAI R KELLER agreed, and he said that the fact that it is lawin
over 30 tells us that nost of these questions have probably been
vetted many tinmes. "So we shouldn't have a whole |lot of trouble
getting the bugs out of it," he added.

1:47:19 PM
REPRESENTATI VE LYNN noted his wunderstanding about a doctor
telling a relative of sonmeone who passed away that they are

sorry for their loss and they have his or her sincerest
synpat hy, but how would HB 250 address a doctor saying "I'm
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really sorry | left the sponge in your lungs?" He asked if that
woul d be admi ssi bl e evi dence.

M5. O SULLI VAN advi sed that the addition of subsection (b) [page
2, lines 18-22] was attenpted to address that concern exactly.
There is precedence in 20 other states where siml|ar subsections
exist to clarify that if an adm ssion of negligence is made in
conjunction with an apol ogy, w thout expression of benevol ence
that that statenent is subject to additional scrutiny.

1:49: 10 PM

REPRESENTATI VE GABRI ELLE LEDOUX asked for the purpose of HB 250,
because a statenent of apology, synpathy, conm seration, or
conpassi on has nothing to do with a statenent of liability. She
guestioned why it would be introduced as the plaintiff would not

introduce it to nmake the doctor |look good, "if all you're
talking about is if the doctor said, 'I'm really sorry this
happened. ' "
1:51:12 PM

MS5. O SULLI VAN responded that there is a strong precedence for
these bills in other states as nenbers of the nmedical comunity
have expressed it feels like there is a gag order on them in
that they cannot conmunicate effectively with their patients;
they feel hindered by the fear of lawsuits. She opined that HB
250 attenpts to get the conversation going and stop lawsuits
before they happen. She then referred to the Journal of Health
& Life Sciences Law contained within each nenber's packet on
page 133-134, wherein a survey was performed and 37 percent of
respondents said that iif there had been an apology or
expl anati on of what had happened that they would not have sued.
These laws are an inportant conponent in the bigger picture of
mal practice reform and she explained that she has spoken wth
doctors and their representatives and they feel HB 250 is
necessary. M. O Sullivan deferred to the Executive Director of
the Alaska State Medical Association [Mke Haugen] to speak in
nore detail.

1:52: 20 PM
REPRESENTATI VE LEDOUX speculated that [physicians] may be
hamstrung by the actual statute, or they nmay be hanstrung

because their insurance conpany gives them strict orders to keep
their nouths shut.
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1:55: 23 PM

M KE HAUGEN, Executive D rector, Al aska State Medi cal
Associ ation, stated that the Alaska State Medical Association
supports HB 250. Physicians feel it should lead to inproved
communi cati ons between patients and physicians, and it should
| essen the chance for m scommuni cation which results in fear of
[itigation, he opined.

1: 56: 09 PM
CHAI R KELLER announced HB 250 was set asi de.

SB 64- OWNI BUS CRI ME/ CORRECTI ONS/ RECI DI VI SM BI LL

1: 56: 20 PM

CHAI R KELLER announced that the final order of business would be
SB 64, "An Act establishing the Al aska Sentencing Conmm ssion;
relating to jail-tinme credit for offenders in court-ordered
treatment prograns; allowing a reduction of ©penalties for
of f enders successful ly conpl eti ng court-ordered t r eat ment
progranms for persons convicted of driving while wunder the
i nfluence or refusing to submt to a chemcal test; relating to
court termnation of a revocation of a person's driver's

license; relating to |limtation of drivers' |icenses; relating
to conditions of probation and parole; and providing for an
effective date.”" [Before the conmttee was comm ttee substitute

(CS) for SB 64(FIN).]
1: 57: 32 PM

JORDAN SHILLING Staff, Senator John Coghill, Alaska State
Legi slature, stated that SB 64 was introduced |ast session and
was heard in the Senate State Affairs, Judiciary, and Finance
Standing Conmttees and also during the interim The Departnent
of Law (DCL), Public Defender Agency, Departnment of Corrections
(DOC), Departnment of Public Safety (DPS) and the Al aska Court
System have worked consistently throughout the process to
produce CSSB 64.

1:58: 45 PM
REPRESENTATI VE LANCE PRU TT noved to adopt CSSB 64, |abeled 28-

LS0116\L as the working docunent. Hearing no objections,
Version L was adopt ed.
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1: 59: 09 PM

MR, SHI LLING continued with a slide presentation, and [page 2 of
the slide show] showed the state-of-the-art, nedium security
facility, Goose Creek Correctional Center, which opened in 2011
for $250 million to build and $50 million to operate. The cost
to house an inmate is approximately $160 per day and $5, 400 per
year, which is roughly twice as nuch as it costs to house a
prisoner in the |ower 48. He noted that Alaska is at a
crossroads in that if the prison population continues to grow at
its current rate (an average of 3 percent a year with the budget
growi ng approxinmately 7 percent per year), the state's prisons
will be full again in two years. [ Page 4] depicts Al aska's
Institutional Inmate Popul ation from fiscal years (FY) 2003 to
2020. He related that the state nust either plan to build a new
prison now, send the state's prisoners outside, or [|ook at
prograns that have proven to work. He noted there are prograns
ot her states have inplenmented to reduce recidivism reduce the
budget, and put off the huge capital and operating expenses of
bui | di ng anot her prison. He stated that approximately 2/3 of
the state's prisoners have returned to prison wthin
approximately three years of release, and nost return in the
first six nonths. Al aska has one of the highest recidivism
rates in the country. Wth state revenues falling, "is this how
Al aska wants to spend its noney?" he asked.

MR. SHILLING said many states have been in the sane position of
needi ng new prisons, so they identified issues that were driving

their prison growh and passed laws to fix the problens. Over
the past couple of years, 15 states that worked on justice
reform have actually closed prisons. Texas was faced wth

building four new prisons and instead the state funded
evi denced-based progranms and actually closed a few prisons a

couple of years later. Kentucky is projected to save
approximately $400 million over the next decade, and Arkansas
expects to save about a billion dollars. "Al aska hasn't done

much in the way of corrections reform"™ he noted. A ngjority of
Al aska's crimnal statutes were rewitten in 1982, and since
that tinme, effective ways to address prison problens have been
found. He explained that the three goals of SB 64 is to inprove
public safety, reduce recidivism and reduce cost. The DOC has
simlar goal s; its m ssi on st at enent i ncl udes secure
confinenment, reformative prograns, and conmunity re-integration.
Those goals are pulled from the Al aska Constitution, so "it's
not that their goals or mssions are wong, it's how they're
allocating their resources to reach those goals,” he opined. He
presented a graph of DOC resource allocation, and the highest
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allocation for full-tine positions is in secure confinenent, and
only about 4 percent of its staff work on reformative prograns.
Additionally, only 6 percent of nobney spent is on reformative

progranms, and "it's actually those very areas where we can
af f ect recidivism+t's the reformative prograns and the
supervi sed release,” he explained. If Al aska keeps doing the
sanme things, it will keep getting the same results.

MR SHI LLING said [page 9] depicts Alaska's drop of
approximately 1.5 percent in recidivism over four years; it is
not happeni ng qui ckly enough. He reiterated that at that rate
Al aska's prison systemw |l be full by 2016. Senate Bill 64 has
eight min pieces wll help the recidivism problem | t
establishes a 24/7 [24 hours a day and 7 days a week] sobriety
program which includes tw ce-a-day alcohol testing and sw ft
puni shment for violations. The bill creates the Al aska Crim nal
Justice Commission to evaluate Alaska's system and nake
recommendati ons, including sentencing recommendations. The bil

expands a program called Probation Accountability with Certain
Enforcement (P.A . CE. ), which is an intensive type of probation
t hat decreases drug use and new crines, and ultimtely decreases

days spent in jail. Senate Bill 64 also requires the DOC to
conduct nore assessnments of its prisoners, and it establishes a
recidivism reduction fund intended to grant noney to
transitional or re-entry prograns. The bill increases the 1970

felony theft threshold from $500 to $1,200, it incentivizes
residential treatnment, and it expands the ability to receive
credit for time in treatnent.

2: 05: 54 PM

MR. SHILLING responded to Chair Keller that the first three
sections of SB 64 deal with custodial interference. He advi sed
that these sections were the result of an anmendnent in the
Senate Judiciary Standing Conmittee and, he opined, it doesn't

necessarily fit the overall thene of the bill, but it is a
worthy effort. The sections close a potential |oophole in the
Al aska St at ut es. He explained that if an abductor goes into a

school or day care, essentially inpersonating a parent, and
attenpts to take that child, he or she can only be charged with
criminal mschief in the fourth degree, even though it 1is
clearly an attenpted abduction. Section 2, page 2, creates a
crime of custodial interference in the second degree if an
i ndi vidual attenpts to abduct a child in that manner, he stated.

2:07:14 PM
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REPRESENTATI VE GRUENBERG related that there is custodial
interference in the first and second degree. First degree
custodial interference involves taking a child out of the state
and is a felony, and second degree custodial interference is a
m sdemeanor as the child is not renoved fromthe state. He said
there is a US. Suprene Court decision wherein "that difference
is constitutional"™ and there may be an Al aska Suprenme Court case
on the issue also. He then posed a question that he w thdrew.

2:08: 22 PM

REPRESENTATI VE LEDOUX asked, if the child' s [abductor] is not a
relative, why is it custodial interference and not ki dnappi ng?

2:08:40 PM

MR, SHI LLI NG deferred to the Departnent of Law

2:08: 53 PM

REPRESENTATI VE GRUENBERG advised there is a general attenpt
statute that applies to anything; "if you attenpt nurder you
marry the statutes up," he said. It could be considered a
conspiracy, as well, or attenpted ki dnappi ng.

2:09: 25 PM

REPRESENTATI VE LEDOUX asked why it is not kidnapping for a
stranger to walk into a day care and claim to be the parent—
whether the stranger is caught there or actually takes the
chil d. She again questioned why the discussion was custodi al

interference, why the sections are needed, and why it would not

be covered by the kidnapping statute.

2:09:58 PM

MR. SHI LLING responded that the current custodial interference
statutes only apply to relatives, so the attenpt is to bring

non-rel atives under that wunbrella. He agreed that it may be
appropriate and said he will research the issue.
2:10: 13 PM

REPRESENTATI VE GRUENBERG, in reference to page 2, lines 19-20
said it nust be shown that the defendant is not a relative, does
not have the right to keep the child, and is aware he or she has
no right to keep the child. He noted that, should an individua

HOUSE JUD COW TTEE -17- March 24, 2014



nmake a statenent that he or she has a legal right to take the
child, that statenent would not be considered an attenpt [as the

i ndi vi dual has not gone far enough into the crine]. It would
not be a conspiracy because [the action] does not require two or
nmore individuals; a conspiracy is a crimnal contract. He

described this scenario as probably falling wiwthin a | oophole as
the crime is not conpleted, and there is no Kkidnapping, but
sinply a representation.

2:11:41 PM

MR. SHILLING continued that Sections 4-19 of SB 64 [pages 13-23
of the slide show] addresses the felony theft threshold put in
place by the 1978 legislature, in which the dividing |ine
between a m sdeneanor theft and a felony theft is $500. The
threshold does not take inflation into account wherein $500 is
equal to approximately $1,800 today, and, he noted, what
anounted to a msdenmeanor twenty years ago, now effectively

constitutes a felony. He stated that SB 64 goes into 15
different statutes where this nonetary threshold has been
pl aced, and it includes theft and property crines. "W raised

the level between a class C felony and a class A m sdeneanor,
and, simlarly, we noved the class B level up a little bit as
well," he stated [page 22 of the slide show.

2:13: 03 PM

REPRESENTATI VE LEDOUX asked if the felony had mandatory jail
time.

MR. SHILLING responded that he was not sure if there is a
mandatory m ni mum on any of these property clains, and nany are
pl ed down. He imagined there are sone people who have conmtted
thefts who do not serve jail time—but some certainly do.

REPRESENTATI VE  LEDOUX asked if they are pled down to
m sdeneanors.

2:13: 33 PM

MR. SHI LLI NG responded that in sone areas of Al aska the answer
IS yes. He said he has heard that in the Matanuska-Susitna
Vall ey, for exanple, "they treat any theft, even if it is $501,
they don't plead down, they just go for the felony, but ['ve
heard in other areas in Alaska they do plead deals regularly.”
One of the aspects of raising the felony theft threshold is the
cost it incurs on the state. The public defender's agency
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denonstrates that defending a m sdeneanor is approximtely 1/3
of the cost of defending a class B or C felony [page 15 of the
slide show]. He added that nost of these crinmes are commtted
by young people; those ages 18-30 commit the bulk of property
crines. A felony conviction carries life-long consequences and
greatly dimnishes an individual's ability to be productive. He
related that this problem disproportionally affects those in
rural Al aska and used the exanple that if a window is broken in
Juneau or Anchorage it could be under the $500 |evel, and yet
that sane wi ndow could easily invoke a felony in rural Al aska
where everything is 30-40 percent nore expensive. As inflation
continues, the problem continues, he stated, and year after year
it will becone easier to be convicted of a felony and it wll
cost the state nore and nore noney.

2:15:11 PM

REPRESENTATIVE PRU TT offered a suggestion of |anguage that
allows for the 30-40 increase of costs in rural areas. As
Alaska wll always have a disparity in the price scenario, he
suggest ed com ng up Wwth a mechani sm al | ow ng | oca
muni ci palities the ability to determ ne the |evel. He said he

struggles with increasing [the threshold] on the basis that it
is nore expensive in rural areas and prefers giving rural areas
the option to make that determ nation

2:16: 21 PM

MR. SHI LLI NG responded that ultimtely what the |egislature does
with the sections will be a policy call with the House Judiciary
Standing Comm ttee, and he found Representative Pruitt's
suggestion interesting as he had not heard it before. There
will always be a price disparity between rural and urban Al aska,
and he deferred to DOL as to how it could be inplenmented in SB
64. He noted there have been suggestions to actually peg the
felony theft threshold to inflation which would negate the
necessity to continually pass bills to track inflation.

2:17: 48 PM

MR. SHILLING continued that Alaska is one of the last states to
adjust for inflation and noted the average threshold for 34

states is approximately $1,230. A concern from the snall
busi ness comunity is if the change wll lead to nore theft,
and, intuitively, it seens it mght. However, Arkansas doubl ed

its threshold and has seen a steady rate of theft wth no
increase; Chio did the sane and has a decrease in theft; South
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Carolina is steady on theft; Mryland raised its threshold to
$1,000 and it slightly lowered the rate of thefts; and Del anare
and Ut ah have stayed steady.

MR. SHILLING noted that Al aska has been struggling wth al coho
for decades [pages 24-30 of the slide show] and the societal
cost is huge. He nentioned its role in Fetal Al cohol Spectrum

D sorders (FASD), sui ci de, donmestic viol ence, and sexua

assaul t. He related that alcohol is a factor in nost crines

It is involved in 75 percent of domestic violence offenses, and
public defenders will say that for 99 percent of their clients,
al cohol is a factor in their crines. He stated that addressing
the issue of alcohol abuse will cause a reduction of recidivism
in Al aska. M. Shilling pointed out that Sections 20-22

establish the 24/7 Sobriety Programin the pre-trial phase. The
program was developed in South Dakota in 2005 and it curbs
al cohol use, makes the public safer, reduces recidivism and
costs the state "next to nothing." The 24/7 program is a
growmng trend in the United States; South Dakota, North Dakot a,
and Montana have inplenented the program El even states,
i ncludi ng Al aska, have pending |legislation, and five nore states
are operating pilot prograns. The program sinply requires the
participant to refrain fromusing al cohol for 24 hours a day and
7 days a week, and it requires the participant to show up tw ce
a day for a breath alcohol test. In the event soneone lives in
an area where it is not convenient to go to a testing site tw ce
a day, which is nuch of Alaska, the court can order that the
person use electronic nonitoring, he explained.

2:20: 45 PM

CHAI R KELLER asked, "How does the swi ft response—that nakes it
so effective—work when it's an el ectronic nonitor?"

2:20: 52 PM

MR. SHI LLI NG responded that the swiftness is nmuch nore inportant
than the severity of the sentence, which is a huge part of the

program It is nmore difficult to inplement with ankle nonitors
and the response is slower; however, it does still reduce
reci divism South Dakota has roughly 15 percent of their
participants on electronic nonitoring because they live so far
away from the testing sites, and M. Shilling has effectiveness
data for the commttee. This programis a new tool for Al aska
and it helps to keep the public safe. The program is court
ordered and can be done as a condition of probation or parole,
or during pre-trial. If an offender commts a crime that falls
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under unclassified felonies, class A felonies, sexual felonies,

m sdeneanor or felony domestic violence, DU refusal, or
m sconduct involving a controlled substance, and alcohol is a
factor, the court can order that person on 24/7 sobriety. The

program is particularly effective for repeat DU offenders and
is self-funded by the $4.00-%$5.00 per day testing fees, which is
paid for by the offender.

MR. SHILLING said that the program can work anywhere that has
| andl i nes and | ocal |aw enforcenent, which excludes comrunities
that do not have a Village Public Safety Oficer (VPSO, for

exanpl e. An individual can test in person or with an ankle
bracel et, hone-based device, or portable breathal yzer [page 27
of the slide show]. VWiile in the program participants remain
in society, conduct their daily lives, go to work, pay their
fees, and fulfill their responsibilities as long as they remain
sober. Persons can be on the program anywhere froma week to a
coupl e of years, he said. [ Page 28 of the slide show] shows a

graph depicting an average participation of approximately three
months; the far right graph depicts individuals in the program
for about two years. He noted the programis based on persona

responsibility and is backed by swift and certain sanctions in
that if the offender "blows hot" he/she is arrested imedi ately
and receives a quick hearing and a short jail sentence, usually
one to three days. He said that judges in South Dakota schedul e
these jail sentences over the weekend to not interrupt a
person's work week. "The program works; nobst people on the
program quit drinking conpletely,” he said. Anot her 30 percent
of participants quit drinking after their first or second
violation, and the remaining 17 percent who have three or nore
fails on the program are probably candidates for treatnent. He
noted that South Dakota has been collecting data on the program
for 10 years, and they have a 74 percent reduction in recidivism
for folks between their second and third DU [driving under the
i nfluence], and between the third and fourth DU, the reduction
is 44 percent. A study published in the [Anerican Journal of
Public Health] showed a 9 percent decrease in donestic violence
and a 12 percent decrease in drunk driving. "The program is
reducing recidivism it's mking the public safer, and
ultimately it saves the state noney." The bottomline is that a
majority of the people in the program quit drinking, and when
they are not drinking they are not commtting new crines, he
opi ned.

VR. SH LLING turned to Section 23, AS 12.55.027, whi ch

incentivizes treatnent and lays out the requirenments to receive
credit for time served while in a treatnent facility. By
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relaxing requirenments on treatnent programs, the progranms can
offer better treatnent, and participants can nore readily earn
credit for tinme served. O fenders have very little incentive to
enter a treatnment program if they mght not receive credit for
their time there, he stated. For 25 years the court nade
determ nations on what counted as credit for tinme served in a
treatment program based on years of case law, beginning wth
Billie T. Ward Nygren, Appellant, v. State of Al aska, Appellee,

616 P.2d 20 (1980). In 2007, the legislature put this section
in statute, and it is much nore restrictive than it was before
2007. It leaves little room for an offender to participate in

activities that these treatnent prograns would |ike to provide,
such as going to a job center or a vocational technical class,
attending church, or attending Alcoholics Anonynous (AA) or

Nar coti cs Anonynmous (NA) neetings. The progranms would like to
provide the abovenentioned activities; however , i f t he
participants engage in those activities they are likely to
j eopardi ze getting credit for their time served. He suggested
relaxing the requirenents in this statute as it wll encourage
rehabilitation and will allow treatnent prograns to do nore. It

al so brings the statute nore in line as to how things were done
prior to 2007. The changes in SB 64 are witten so that the
state is still preventing credit for tinme served for going to a
dinner and a novie, for exanple. The program nust remain very
restrictive such that the setting nust be equivalent to
i ncarceration. The individual has to remain on the grounds of
the facility at all times and can only get a day pass for the
above-nentioned activities or any purpose directly related to
the individual's treatnent. This section encourages treatnent
and is by far | ess expensive to the state than a prison bed.

2:27:58 PM

REPRESENTATI VE GRUENBERG noted that the conmttee passed a bill
in response to a case on this point a couple of years ago. It
was proposed by the Legislative Affairs Agency, and he thought
the statutes no |onger have the "approved in advance by the
court™ provision.

2:28:34 PM

MR. SHI LLI NG responded that he was aware of the statutes and had
performed research regarding the bill passed in 2007, which had

significant debate. The DOL represented this statute as
sonething that would largely be conformng to what the courts
were already doing. He surmsed that, inadvertently, the

statute was nuch nore restrictive than how credit for tine
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served had been treated before 2007. He opined that this is an
attenpt to re-exam ne the actions in 2007.

REPRESENTATI VE GRUENBERG said that he thought "sonething" was
done after that.

2:29:46 PM

MR. SHILLING referred to Sections 26-28, the Public Advocates in
Community Re-Entry (PACE) program When offenders are put on
probation they are basically given a list of things they cannot
do, like use drugs or drink al cohol.

2: 30: 05 PM

REPRESENTATI VE LEDOUX advised that she did not see ignition
interlock devices listed in Section 26.

MR. SHILLING said that is just the title of that Section and on
the commttee's copy, Section 26 begins wth subsection AS
33. 05. 020, subsection (f); however, he does believe ignition
interlock devices are discussed in other parts of the statute.
"You just can't see it here in SB 64."

2:31: 03 PM

MR. SHILLING responded to Representative LeDoux that it is not
sonewhere else in subsection (f), but sonmewhere else in AS
33.05.020, and SB 64 does not currently deal wth interlock
devices at all.

2:31:25 PM

REPRESENTATI VE PRUI TT stated that there is a reference in the
bill that the offender can either use the interlock device or
the 24/7 program He thinks it may be a policy call, and there
is actually one point where if the offender screws up he or she
wll be sent back to the interlock, and that doesn't nake sense,
he opi ned.

2:32: 06 PM

MR. SHILLING responded that there are no references to it in
Version L, although he has heard that a nmenber of the commttee
is working on an anmendnent. There are earlier versions of SB 64
in the Senate Judiciary Standing Commttee where nenbers had
attenpted to work on a limted |icense concept, and an ignition
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interlock was one of the requirenments for getting a limted
|icense, he stated, but the current version of the bill does not
refer to the ignition interlock.

2: 33: 08 PM

MR. SHILLING continued his presentation and noted that Public
Advocates in Comunity Re-Entry (PACE) is a new way of doing
probati on. Wthin the PACE program should an individual
violate the conditions of his or her probation, it can trigger
an individual going back to jail. The revolving door of
i ndividuals conming in and out of Alaska's prisons is one of the
bi ggest cost drivers to the Departnment of Corrections. "There's
a way to stop this revolving door," he stated. He read fromthe
2012 DOC O fender Profile that 14 percent of those serving tine
were there due to parole or probation violations. He noted that
the PACE program was first developed in Hawaii and is now being
used in 17 other states. Peopl e on the program are re-arrested
|l ess, use drugs less, mss fewer appointnments wth probation
officers, and ultimately spend fewer days in jail, he remarked.
The program i nvol ves frequent random drug tests, and it responds
to any violation with swift and certain circunstance, nuch |ike
24/ 7. Probation today, wthout PACE, cones with high rates of
violations, and often times affords offenders the opportunity to
continue using drugs, which in nbst cases nmeans continuing to
commt crimes, he highlighted. Current drug testing tends to be
too infrequent and sanctions too rare and del ayed, but yet when
sanctions are inposed, they tend to be too severe with nonths or

years in prison rather than a tw to three-day jail term
Probation officers have a |lot of discretion, and PACE takes away
that discretion. Currently, a probation officer could have

sonmeone on his or her caseload who violates multiple tinmes, "and
finally when they rack up, say, seven violations, that probation
officer mght finally revoke their probation and send them back

to jail." At that point, he explained, the person wll have
several costly court hearings and may not be back in jail for
six nonths, "and so the sanction doesn't quickly follow the
violation.™ The PACE program and 24/7 are successful because
sanctions quickly follow the violation, and current probation is
anything except swift and certain. He noted that PACE is
i ntensive but can be low cost. |In Hawaii, the program grew from
35 participants to nore than 1,400 w thout adding courtroons,
judges, <court <clerks, police officers, or jail cells. He

submtted that under SB 64, PACE will be established statew de
i mredi ately, and the DOC estinmates needing additional personne
for the program The PACE probationers are 55 percent |ess
likely to be arrested for a new crine, 72 percent less likely to
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use drugs, 61 percent less likely to skip appointnments, and
ultimately 53 percent less |likely to have their probation
revoked and as a result serve 48 percent less days in jail. He
noted that 48 percent is a large anount when talking about
prison costs of $160 per day, per offender.

2:37:10 PM

CHAI R KELLER questioned if Hawaii's Opportunity Probation wth
Enf orcenment (HOPE) is the sane as PACE

MR. SHI LLI NG responded that it is exactly the sane approach.
2:37:30 PM

MR. SHI LLING continued his presentation with Section 29, which
deals wth assessnents the Departnent of Corrections (DOC)
conducts when an inmate enters prison, such as an interview and
evaluation in order to understand the inmate's risks and needs.
This type of assessnent offers DOC an idea of the underlying
reasons the person committed the crine in the first place and
potential needs. Based upon that assessnent, DOL gets a good
idea if the offender needs to be in PACE or in substance abuse
or mental health treatnent. The Departnent of Corrections uses
a 54-item assessnent, which l|ooks into famly and marital
i ssues, attitudes, and substance abuse and/or alcohol issues.
However, when an individual is sentenced to serve tine in
Al aska, nore often than not, they are not assessed or eval uated
and, therefore, DOC does not know the needs of nobst offenders in
prison. |If they are not assessed, they cannot be |linked to FASD
treatment or understand the wunderlying root causes of their
crines. He related that the DOC assesses less than half of the
felons and hardly any m sdeneanants even though m sdeneanants
truly are Alaska's future felons. A risk-needs assessnent takes
about 45 mnutes, and Section 29 requires one for offenders who

have been sentenced to 30 days or nore in prison. Therefore
there wll be a significant increase in the nunber of
assessnments DOC w Il conduct, and the departnent estinates

needi ng additional probation officers to do them
2:39:23 PM

CHAI R KELLER asked why risk assessnents are not being perforned
now.

2:39:40 PM
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MR. SHILLING responded that it is partly not putting enough
enphasi s on understanding the prison population, but nore often
it is an issue regarding resources. He believes there is not
t he necessary personnel to assess all of the inmates.

2:40: 01 PM

CHAI R KELLER asked if an assessnment requires special training or
if it is easily perforned.

2:40: 11 PM

VR. SHILLING noted that probation officers conduct t he
assessnents in the facilities and do receive training, but he
deferred to DOC

2:40: 26 PM
CHAI R KELLER asked if risk assessnents are relatively new.
2:40: 38 PM

MR. SHILLING responded that inmates have been screened and
assessed for quite sone tinme. The nodel of assessnent currently
used by DOC is an industry standard and he believes DOC adopted
it recently, but he deferred to DCC He pointed out that
Section 29 has a delayed effective date for 2016 in order for
DOC to provide the necessary policies. He continued his
presentation and noted that the Senate Finance Conmittee CS
urges DOC to place nore enphasis on FASD screening and
assessnents. M. Shilling noted that SB 64 establishes a
commi ssion to review, analyze, and evaluate the effects of |aws
and practices wthin the state's crimnal justice system
Oiginally this commssion had 17 nenbers wthout a sunset

cl ause or an executive director. In an effort to reduce the
cost of the conm ssion, certain positions were consolidated,
which left the group with 12 nenbers. The Senate Finance

Commttee elimnated two nore positions, |eaving the conm ssion
with 10 nmenbers, and it provided for a 4-year sunset provision
and an audit provision.

2:42: 43 PM

REPRESENTATI VE LEDOUX asked why only one ethnic group, the
Al aska Native Community, is represented on the conm ssion.
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VR. SHILLING said Native Al askans are disproportionally
represented in the Al aska prison system She nade a good point,
and it is a policy call of the House Judiciary Standing
Comm ttee, he added. The sponsor is open to that discussion.

2:43: 30 PM

CHAIR KELLER stated it is appropriate for the House Judiciary
Standing Commttee to nake sure there are no gaps.

2:43: 57 PM

MR. SHILLING added that the Senate Finance Comrttee nade sone
adjustnments on the fiscal note. The Al aska Judicial Council
(AJC) reduced the nunber of staff it required, shaving
approxi mately $100,000 off the cost of the comm ssion. He

further noted that the sponsor resisted adding an executive
director, which would have added quite a bit to the fiscal note.
He conveyed that the powers and duties of the comm ssion were

pulled directly from the Alaska State Constitution. The
commssion will be staffed by the AJC, he explained, and the
menbers of the conmm ssion will receive no conpensation, neet at
| east quarterly, and produce an annual report. M. Shilling

advised that the commssion is an attenpt to [reestablish] the
Al aska Sentencing Conm ssion, which existed in the early 1990s
and produced sonme good work, and it wll minly review
presunpti ve sentencing.

MR. SHILLING said that one of the last main conponents of SB 64
is the Recidivism Reduction Fund [page 47-51 of the slide show].
When prisoners have served their entire sentence they are
rel eased, and every state releases prisoners differently. Some
states transition theminto halfway houses or sonme other type of
phased re-entry. In Al aska, nore often than not, when prisoners
are released they are released into the parking |ot. They do
not have first nonth's rent; they do not have noney for a
deposit; they are very unenployable; and they do not have a
solid safety net, he explained. Many of these individuals go
directly to a honeless shelter, and many of them return to
prison within the first six nonths, and this is one of the root
causes of Alaska's high recidivismrate. Mor eover, individuals
from rural Al aska are probably being released into a city
unfam liar to them and many do not have the sane famly network

that nenbers of the community mght have, he noted. As a
result, many individuals go back to jail "in no tine." On the
other hand, he opined, if individuals could be put into a

transitional re-entry program a place wth a structured
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envi ronnent , sober l'iving, avai l abl e treatnent and case
managenent, and assistance in getting a job, the state could
greatly inprove their chances of not re-offending. The graph
[on page 48] shows the recidivism curve, and a mjority is
happening in the first year and not the first six nonths [he
corrected hinself from prior testinony]. It is known that
treatment works, in that when DOC provides treatnent in a
facility there is roughly a 20 percent drop in recidivism He
opined that should the state [offer] treatnent, assistance
getting a job, and housing during this critical and fragile
period after release, the state could see I|ower recidivism
rat es. The recidivism fund can only distribute noney to
prograns that neet the following criteria [listed on page 51]:
there nmust be a case managenent program it nust require sober
living, treatnent or a referral for treatnent for substance
abuse or mental health nust be available; there has to be a work
pl acenment pr ogram i ncl udi ng vocat i onal educati on or
volunteering; and there nust be a one-year cap on the tine a
resident can stay in the program The Senate Finance Standing
Commttee noved the fund from the DOC, which did not have the
infrastructure in place to run a grant fund, to the Departnent
of Health and Social Services (DHSS), which has the necessary
granting infrastructure to do so—fuch nore inexpensively.

2:48: 05 PM

CHAIR KELLER asked if DHSS would just manage the fund and
grants.

MR.  SHILLING agreed. However, the DOC Comm ssioner nust
cooperate with the Comm ssioner of DHSS on deciding where the
noney goes, but the clerical admnistration of the fund would be
done by DHSS. Continuing, he said the rest of the legislature
refers to applicability, transitional provisions, and effective

dat es. He noted that all of the changes made in the House
Judiciary Standing Committee on SB 64 apply to offenses
occurring on or after the effective date of the Act. The first
nmeeting of the Alaska Sentencing Conmission will be held no

| ater than Septenber 30, 2014. Sections 36 and 38 allow the
rel evant departnments to begin drafting regulations inmediately
upon passage of SB 64, rather than wait wuntil its effective
date. He reiterated that Section 37 creates a del ayed effective
date for the assessnent portion of SB 64, which allows DOC to
wait until 2016 to begin assessing individuals incarcerated 30
days or | onger. Section 39 establishes an overall effective
date for SB 64, which is July 1, 2014.
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2:51:12 PM

TRACEY WOLLENBERG, Deputy Director, Appellate Division, Centra
O fice, Public Defender Agency, Departnment of Adm nistration,
referred to Section 2, the custodial interference provision, and
said her concern is the way it is currently witten. She
expressed that it would crimnalize a representation to a |awful
custodian that the person has a legal right to take or keep a
child without sinultaneously requiring that the person has the
intent to actually act upon that representation. She suggest ed
| anguage requiring not only that the state prove that the person
represented but that he or she had a right to [take the child].
That can entail a person nmaking a sinple statenment to another
about a belief that he or she has a legal right, but also that

there is intent to actually act upon that representation. She
then stated her concern with Section 23, which is to conformto
pre-2007 law in allowng jail «credit for time spent in
residential treatnent. She noted that substantial tinme was

spent on this provision while SB 64 was in Senate Judiciary
Standing Conmittee. The Public Defender's Ofice spoke with the
Department of Law and the sponsor's office about this provision.
The provision was nodified to accurately reflect that the credit
should hinge on whether the particular person is under
conditions approximating incarceration, rather than hinging on
whet her the program allowed other residents to go out wth
recreational passes. Her concern relates to subsection
(c)(2)(D), page 12, lines 29-31, as the wording is amnbi guous and
may wunintentionally cause credit to hinge on whether the
residents are generally eligible for a certain type of pass,
rather than credit hinging on whether the person is constrained
under conditions of confinenment or conditions approximting
i ncarceration. She offered that the [|anguage could read
"periods during which the resident is permtted to |eave the
facility for rehabilitative purposes directly related to the
person's treatnent, so long as the periods during which the
resident is permtted to leave ...." In that manner, the credit
really ties into whether the person is under the conditions the
| egislature envisions in order to qualify for <credit, she
opi ned.

2:55:11 PM

REPRESENTATI VE GRUENBERG verified that conceptually the |anguage
shoul d say "during which the resident is" or "the defendant is."

MS. WOLLENBERG answered in the affirmati ve.
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2:55:39 PM

REPRESENTATI VE =~ GRUENBERG, referring to MVs. Wl | enberg' s
custodial interference |anguage, asked if the |anguage on [page
2], line 19, should be "the person intentionally represents
ot He added that the |anguage currently says a person now
must know that he or she has no legal right "to do so," which he
t hi nks would carry the general nental intent to do the act and
reckless as to the effect. He asked if she felt it should be
that the person actually intends to msrepresent.... "You want
it so that it's not just a reckless intent, but an actual
specific intent to msrepresent. Am|l right?"

M5. WOLLENBERG remarked that as witten it crimnalizes a
representation. In light of the default provision regarding
mens rea, the nental state for that would be "know ngly
represents to a |lawful custodian that the person has a | egal
right to take or keep the child or an inconpetent person.”
Concei vably, she said, that would crimnalize sonmeone from
saying to another person, "I have a right to take this child,"
if he or she knowi ngly nakes that statenment wi thout necessarily
requiring proof of any corresponding intent to actually act on
t hat statenent. The concept is building in an additional nens
rea that would require the state to prove that the person who
know ngly nmade the statenent also had the intent to act on that
statement or intent to take the child.

CHAI R KELLER asked Ms. Wl lenberg to work on the issue with the
sponsor.

2:58:34 PM

REPRESENTATI VE LEDOUX reiterated that if the intent is to take
the child, why it would not be attenpted ki dnapping instead of
custodi al interference.

2:59: 03 PM

CHAI R KELLER cl osed public testinony.

2:59:12 PM

REPRESENTATI VE GRUENBERG noted the [the act] would be an attenpt
to interfere with the |lawful custodian because the person

entitled to the child is the custodian so it is interference
with the parental right.
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CHAI R KELLER said deliberation will continue on Wednesday.
3:01: 26 PM

REPRESENTATI VE GRUENBERG noted that Representati ve LeDoux
brought up an issue that he has never fully thought about, and
that is the difference between custodial interference and
ki dnappi ng.

3:02:12 PM

ADJ QURNVENT

There being no further business before the commttee, the House
Judi ciary Standing Conmittee nmeeting was adjourned at 3:02 P. M
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