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MORGAN HOPSON, St af f

Representative Lance Pruitt

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT: Revi ewed the changes to CSHB 369 enbodied
in Version C on behalf of Representative Pruitt.

RCDNEY DI AL, Lieutenant, Deputy Comrander

A Det achnent

Di vision of Al aska State Troopers

Departnment of Public Safety (DPS)

Ket chi kan, Al aska

PCOSI TI ON STATEMENT: Answer ed questions regarding CSHB 369 and
testified in support of the new | anguage.

ANNE CARPENETI, Assistant Attorney General

Legal Services Section

Crimnal Division

Department of Law (DQL)

Juneau, Al aska

PCOSI TI ON STATEMENT: Answered questions and testified against
the language in CSHB 369, expressing DO.'s preference for an
affirmati ve defense as opposed to a restriction on prosecution.

KATHLEEN STRASBAUGH, Attorney

Legi sl ative Legal Counsel

Legi sl ative Legal and Research Services

Legi sl ative Affairs Agency

Juneau, Al aska

POSI TI ON STATEMENT:  Provided i nformation on CSHB 369.

THOVAS STUDLER, Staff

Representati ve Pete Hi ggins

Al aska State Legislature

Juneau, Al aska

POSI TI ON  STATEMENT: Presented CSHB 235 on Dbehalf of
Represent ative H ggins.

MORGAN HOPSON, St af f

Representative Lance Pruitt

Al aska State Legislature

Juneau, Al aska

PCSI TI ON STATEMENT: Answer ed questions regarding her research
into CSHB 369.

KATHLEEN STRASBAUGH, Att orney
Legi sl ati ve Legal Counsel
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Legi sl ative Legal and Research Services

Legislative Affairs Agency

Juneau, Al aska

POSI TI ON STATEMENT:  Provi ded informati on on CSHB 235.

ACTI ON NARRATI VE
1: 08: 39 PM

VICE CHAIR BOB LYNN called the House Judiciary Standing
Conmittee neeting to order at 1:08 p.m Representati ves
Gruenberg, Foster, LeDoux, MIllett, Pruitt and Lynn were present
at the call to order.

1: 09: 27 PM

VI CE CHAIR LYNN announced that the first order of business would
be an unnunbered bill, entitled "An Act relating to the crine of
unl awful evasion.” He said that Chair Ws Keller wll nake a
decision on introducing the bill when he returns next week.
[ The bill was later introduced as HB 381.]

REPRESENTATI VE GRUENBERG expl ained that the bill relates to the
crime of unlawful evasion, and it cures a problenms resulting
from a particular |awsuit. Regarding that case, the Court of
Appeal s held that an individual could not be prosecuted under
Al aska escape statutes when the defendant, confined to half-way
house, was transported to another facility and wal ked away from
the [police] van. The facts in this case "fell between the
cracks,"” he noted. The individual was charged with parole
violation and escape in the second degree; however, since he was
not in detention he could not be prosecuted under the [escape]

statute. Legislative Legal and Research Services worked wth
the Departnent of Law and drafted the proposed bill, and it adds
the provision of unlawful evasion in the second degree, so now
an individual can be prosecuted in a simlar situation. “They

shouldn’t be able to walk away from a van that’s transporting
them fromone institution to another,” he opined.

VICE CHAIR LYNN said he is just the acting chair, and Chair
Keller will decide what to do with it.

HB 369-1 MVUNI TY FOR DRUG RELATED OFFENSE

1:12: 49 PM
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VI CE CHAIR LYNN announced that the next order of business would
be HB 369, "An Act relating to limted inmunity from crimna
prosecution for a person who seeks nedical assistance for a
per son experiencing a drug overdose."

1:13:51 PM

REPRESENTATI VE LANCE PRU TT noved to adopt the proposed CS for
HB 369, Version 28-LS1515\C, Strasbaugh, 3/20/14, as the working
docunent .

REPRESENTATI VE CHARI SSE M LLETT obj ect ed.

1:14:15 PM

REPRESENTATIVE PRU TT said that there was concern from the
Department of Law (DOL) regarding broad immunity in that

individuals could call 911 or be dropped off [at emergency
facilities], and from that point they wuld be imune from
prosecuti on. That is not the intent of HB 369, he expressed.
He said he worked with the DOL and changed the provision to a
"restriction on prosecution,” which relates only to personal

[drug] possession and would not include an individual with an
anount of substances whereby there is intent to distribute.

“They can still prosecute that intent to distribute,” he
expl ai ned.
1:15:50 PM
MORGAN HOPSON, Staff, Representative Lance Pruitt, Alaska State
Legi slature, stated that in Alaska, imunity nay lead to
transactional immunity which would nake it nore difficult to

prosecute for any other charges other than possession.

VICE CHAIR LYNN clarified that "imunity" was too broad and the
scope has been narrowed.

M5. HOPSON responded, "Yes, that is correct.”
1:17:11 PM

RODNEY DI AL, LI EUTENANT, Deputy Commander, A Detachnent,
Division of Alaska State Troopers, Departnment of Public Safety
(DPS), said the DPS understands the inportance of creating an
environment that supports reporting a nedical energency due to
drug overdoses. He said the DPS has reviewed the comittee
substitute and had initial concerns, which it addressed with the
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Departnment of Law and is now awaiting clarification. He noted
that, in order to obtain a search warrant for nedical records to
prove that an overdose actually did not exist, CSHB 369 m ght
require law enforcement to present evidence to a judicial
officer that there is evidence of a particular crinme or tends to
show that a certain person has commtted a crine. The concern
is if the judicial officer believes the person had imunity and
no crime was commtted it may be difficult for |aw enforcenent
to obtain a warrant in order to determne whether the imunity
was initially justified. The DPS believes that the committee
substitute addresses the initial concern that an astute drug
deal er--fearing a potential drug raid--could use an acquai ntance
to feign an overdose and report [the alleged overdose] prior to
the raid and thereby obtain immunity from drug prosecution. The
new bill probably addresses that, he stated. He under st ands
that the bill does not prevent |aw enforcenent from charging
other crimes that could be applicable, such as nanslaughter,
crimnally negligent hom cide, assault, reckless endangernent,
and so forth.

LI EUTENANT DI AL responded to Vice Chair Lynn that DPS is happy
with the changes nmade in the conmttee substitute.

1:19: 24 PM

REPRESENTATI VE M LLETT questioned if soneone reports a person
overdosing and is offered immnity, what would indicate to |aw
enforcenment that the individual may have |large quantities of
drugs and that a search would be warranted. If 911 is called
for an overdose and nedical people arrive, wuld that give |aw
enforcenment access to the residence?

1: 20: 08 PM
LI EUTENANT DI AL responded that it would be a case-by-case

situation, but generally when an individual reports an overdose,
the last thing on law enforcenent's mnd is making an arrest;

the nedical issue is dealt with first. Law enforcenment then
contacts the individuals in the house and begins an
investigation into how the drugs were obtained or ingested and
determnes if any other |aws have been viol at ed. In the event

| aw enforcenent suspects the individual calling in the overdose
is just a user or has sinple possession, it may not do anything
with the individual—at Ileast initially. There could be
i nstances where |aw enforcenent discovers drugs on the person
during a safety pat-down search, but it is difficult to
specul ate on how | aw enforcenment woul d proceed.
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1: 21: 18 PM

REPRESENTATI VE M LLETT questioned if |aw enforcenment would have
the right to search the prem ses once an individual allows
access to his or her house to respond to a nedical situation.

LI EUTENANT DI AL responded that generally they do not unless
sonething was in plain view However, if |aw enforcenent
believed there may be a large quantity of drugs in the back
bedroom its only options would be to ask for permission to go
| ook or to go before a court and seek a warrant.

1: 22: 14 PM

REPRESENTATI VE M LLETT posed the scenario of |aw enforcenent
responding to a call of an individual overdosing on neth and
t hey discover a neth |ab. WIIl the person who called 911 and
saved soneone’'s life--but who has that nmeth |ab--get imunity?

1:22:41 PM
LI EUTENANT DI AL noted that scenario could potentially happen and

| aw enforcenent would have to consult with the Departnent of Law
and the District Attorney on what steps could be taken at that

poi nt . Currently, when |aw enforcenent responds to a residence
and notices evidence of a meth lab in plain view, it would
process the nedical energency and, in consultation with the

District Attorney, probably get a warrant anyway to be on the
safe side and then process the scene for the neth | ab.

1: 23: 22 PM

REPRESENTATI VE M LLETT surm sed that the immunity would not be
extended to the individual who reported the victim

1:23: 32 PM

LI EUTENANT DIAL reiterated that currently there would be no
i mmunity, but under [CSHB 369] that would be a decision to be
addressed with the Departnment of Law and the District Attorney's
Ofice as to whether or not that would exceed sone threshold of
personal possession, and personal possession would be inmmune
under CSHB 369.

1: 23: 55 PM
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REPRESENTATIVE M LLETT stated that there is no persona
possession of meth allowed by |aw. She questioned how long it
woul d take to obtain a warrant to search the premses if a neth
| ab is suspected but not in plain view

1: 24: 28 PM

LI ETENANT DI AL advi sed that |aw enforcenent can obtain a warrant
tel ephonically if necessary; if not, law enforcenment will tell
everyone to vacate the residence and secure the house while
of ficers go before a judge to obtain a warrant.

1:24: 52 PM

VICE CHAIR LYNN questioned if "in plain sight” included snelling
the meth | ab.

1:25: 06 PM

REPRESENTATI VE PRU TT noted that [CSHB 369] does not change | aw
enforcenment's ability to investigate the meth lab itself, as
under the commttee substitute, imunity is no |onger
transactional, and it does not rmake the entire incident immne.

1: 25: 35 PM

REPRESENTATIVE M LLETT related that she is concerned about
unl awful search and seizure, because the individual allowed |aw
enforcenent to cone into the house to respond to a nedical
energency and then the issue of the nmeth lab would not be

allowed in the court proceeding. “You canme in for a nedical
reason and then you did an illegal search and seizure in the
house; ...that would be del eted from prosecution.”

1:26:13 PM

M5. HOPSON advised that wthin the committee substitute,
immunity is deleted and in its place is "restriction from
prosecution.” She noted that the only offense CSHB 369 protects
against is possession, and should law enforcenment enter the
prem ses and have an inclination there was nore, they would be
able to prosecute. |If there was no indication that there may be
something else going on, law enforcenent would not have the
ability to “go after that,” she expl ai ned.

1: 27: 01 PM
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REPRESENTATI VE NEAL FOSTER offered a scenario including "Person
A" and "Person B." Person A calls for nedical assistance
because Person B is overdosing. In the event Person A gave
Person B the drugs and provided the paraphernalia, could Person
A be charged with reckl ess endanger nent ?

1: 27: 42 PM

LI EUTENANT DI AL responded that prosecution was possible as |aw
enforcenment would | ook at a number of charges, such as reckless
endangernent, assault, and potentially crimnally negligent
hom ci de.

1: 28: 06 PM

REPRESENTATI VE GRUENBERG asked about any |egal opinions or
menor anda regardi ng CSHB 369.

1:28:22 PM

M5. HOPSON noted that for this particular change they did not
have |egal nenoranda yet, as the change was received by the
sponsor this norning. The drafter is on line and available to
answer questions, she stat ed.

1:28: 50 PM

REPRESENTATI VE GRUENBERG asked about any [legal opinions] for
previ ous versions of HB 369.

1:28:56 PM
M5. HOPSON responded that she woul d have to check her files.
1:29: 06 PM

REPRESENTATI VE CGRUENBERG expressed his belief that CSHB 369 is
“unusual |y drafted” because it is a restriction on prosecutoria

di scretion. It basically reads that the prosecutor may not
exercise discretion on whether or not to prosecute for severa
crines. “W haven’t seen that,” he stated. Under Al aska Public

Def ender Agcy. v. Superior Court, 584 P.2d 1106 (1978), the
court does not have the power to control the exercise of the
Attorney GCeneral's discretion as to whether to take action on
any particular case. He opined that it is a separation of
powers issue and noted that CSHB 369 may get into the sane
pr obl em He questioned why this kind of |anguage was chosen
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when it could have been drafted to provide that this would be a
defense to the crine. “Clearly we can do that,” he stated, and
it my nmake it constitutionally clear. If the bill was witten
that way, should it be an affirnative defense with the burden of
proof on the prosecution? He asked why the bill was drafted the
way it was. He said he litigated a simlar case where the
defense to the possession of heroin was “lI took the heroin to
flush it down the toilet.”

1: 32: 06 PM

REPRESENTATI VE PRU TT answered that the affirmative defense was
suggested by the Departnent of Law, and he pushed back agai nst
that idea because it is his intention to allow those assisting a
friend who is overdosing to not have to consider that if they

help their friend they will automatically have to hire a | awer.
“l don’t want that person to have to think in their mnd, do |
help ny friend or do | leave themin the gutter because | don't

want to deal with a legal ness?” He had requested the drafter
find another manner of addressing the issue of not offering
broad immunity but still allowing [imunity] for possession. He
acknow edged that the drafting is unique, but within Section 1,
"Restriction of prosecution for certain persons connected wth
the overdose,” the violations are drug related and there are no
restrictions regarding prosecution for assault or other [crines]
that take place. Basically, CSHB 369 allows persons who nay
have a small bit of drugs or paraphernalia on themto save their
friend' s life, he opined.

1: 34: 24 PM

REPRESENTATI VE GRUENBERG stated his concern of whether the way
CSHB 369 is phrased is constitutional, but he had no problem
with the intent.

1: 35:12 PM

REPRESENTATI VE GABRI ELLE LEDOUX asked if police generally
respond [to the scene] when an individual calls 911 about an
over dose.

1: 35: 40 PM
REPRESENTATI VE PRU TT responded that Legislative Legal and
Research Services reviewed that issue and said that the State of

Washi ngton has sonmething simlar to this bill where, in alnost
every overdosing incident, the police arrived along with the
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Emergency Medical Service (EMS). He highlighted that of the
Washi ngton police officers responding with EMS, approximately 60
percent said they would not prosecute the individual who was not
deal i ng drugs, even when |aw enforcenent had the discretion to
prosecut e. Washi ngton determ ned that 50 percent of drug users
said they would call for help if their friend was overdosing, no
matter what, but the nunber increased to 88 percent when drug
users realized that they would not find thenselves in a |ega
bind. “You actually had an increase in people who were willing
to make that call and try to save their friend.” He descri bed
it as taking street |aw and nmaki ng actual | aw.

1: 37: 23 PM

REPRESENTATI VE LEDOUX asked if when calling EMS to report a
friend dying of a heart attack, only EM5S shows up, but if the
i ndi vidual reports the friend is overdosing [the police wll
respond]. She noted that she very nuch |ikes CSHB 369 and wants
to get the |anguage right. She suggested that [under Section 1,
AS 11.71.311] "a person may not be prosecuted" could be changed
to "a person is not guilty of an offense.”

1: 38:19 PM

VICE CHAIR LYNN remarked that a person is not guilty or innocent
until after a court cones to a decision

1: 38: 31 PM

REPRESENTATI VE GRUENBERG rel ated that he supports the idea that
a person should not have to fear an unjust prosecution, but from

the point of view of the prosecutor and the police, in the
beginning they wll only have the person's statenent of
i nnocence. They would probably still investigate and possibly
prosecute until they learned the truth. It is unlikely that,

unl ess there was no clear involvenent, the police would not do
something, as they are unlikely to take a person's assertion at
t hei r word.

1:39:24 PM
REPRESENTATI VE PRUI TT agreed with Representative Guenberg in
that responding officers would continue to investigate to figure

out if there was nore at play.

1: 39: 47 PM
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VICE CHAIR LYNN said, "The greatest quality of a police officer
is not a score on their pistol ring; it's common sense.”

1:40:01 PM

REPRESENTATI VE LEDOUX suggested that rather than "[a person] is
not gquilty of,"™ the l|anguage could read "a person has not
conmtted the crinme of ..." or sonmething to that effect.

1:40: 48 PM

M5. HOPSON explained that the bill is a balance of how to
prosecute the event and how individuals will perceive CSHB 369
as far as protecting thenselves if they call in. The sponsor

chose not to include an affirmative defense as people would
assune they would have to go to court to defend thenselves if
called in. By drafting CSHB 369 in the manner it was drafted
the hope is that the immedi ate reaction would be that they could
call in because they are safe froma possessi on charge.

1: 41: 48 PM

ANNE CARPENETI, Assistant Attorney GCeneral, Legal Services
Section, Crimnal D vision, Department of Law (DOL), said it is
the Departnment of Law s preference that the |anguage be an
affirmati ve defense rather than a bar to prosecution. She
expressed concern about an incident being a real overdose and
not sonmething that was manufactured to avoid prosecution of a
drug dealer. The various pieces of information are in the hands
of the person being charged, as they have their nedical records
and know whether they are acting in good faith, she explained.
She noted that DOL appreciates that the |anguage is no |onger

imunity, which is a huge inprovenent. | munity neans sone
things to judges, prosecutors, and defendants that 1is not
necessary to address here. She explained that the person

claimng the affirmative defense would have the burden by a
preponderance of the evidence--which is the lowest burden in
Alaska law-to prove that these various factors [existed] in
that he or she was acting in good faith to obtain assistance for
t he person experiencing an overdose.

M5. CARPENETI said that the way CSHB 369 is drafted, the
prosecution would have to disprove beyond a reasonable doubt
that these facts existed, which would be difficult under the
ci rcunst ances. She said she has not read the decision that
Representative G uenberg described whereby "the court does not
have the power to limt the attorney general's discretion,” but
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the legislature would be renedying the attorney general's
di scretion, and that is what the legislature does all the tinmne:
it decides what is against the law and what is not. She said
that she would like to read the aforementi oned deci sion.

1:44: 31 PM

REPRESENTATI VE GRUENBERG agreed that the |egislature makes | aw,
but each tinme the legislature says sonething is not a crineg,
that is a bar, but it is not ternmed in the way it is done in
this bill. This may cause needless confrontations, which he
woul d i ke to avoid.

MS5. CARPENETI maintained that DOL would |ike the |anguage to
read in an affirmati ve defense to avoid sone of the concerns.

1: 45: 26 PM

M5. CARPENETI responded to Representative G uenberg that within
an affirmative defense there nmust be some evidence supporting
the defense. The person clainmng the affirnmative defense, which
is the defendant in a crimnal prosecution, has the burden of
proof by a preponderance of evidence as to whether or not he or
she has established that affirmative defense.

REPRESENTATI VE GRUENBERG asked if the issue goes to the jury
first.

M5. CARPENETI responded in the affirmative and stated that when
district attorneys are screening cases, if they are aware that
the person called and reported the [overdosing friend] to
medi cal authorities, they would take it into account before even
char gi ng.

1:46: 17 PM

REPRESENTATI VE GRUENBERG questioned if there is a constitutiona
problem with establishing an affirmati ve defense that flips the
burden from the prosecution, beyond a reasonable doubt, to the
def endant to prove by a preponderance of the evidence.

M5. CARPENETI responded that there are several affirmative
defenses in Alaska |laws that have been upheld and she believes
it is constitutional.

1:46: 53 PM
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REPRESENTATI VE M LLETT referred to her aforenentioned scenario
and questioned the search and sei zure | aws.

M5. CARPENETI expanded on Lieutenant Dial's testinony in that if
nmedi cal personnel and a |aw enforcenent officer go into a house
to assist the overdosing individual and, for exanple, on the
living room table are scales and |arge anmounts of controlled
substances in plain view, police officers wuld be, she

believes, allowed to seize it to use as evidence. If the
evidence is in the back bedroom it depends upon the
ci rcunst ances. Oficers can obtain search warrants over the
t el ephone, so they can call a judge and explain what they see as
probably cause and have the judge make a determ nation. As
Lieutenant D al testified, in the wevent the -evidence 1is

conpel ling, police officers could secure the scene and wait for
t he search warrant to be granted.

1:48: 47 PM

REPRESENTATI VE M LLETT surm sed that as long as police officers
obtain a search warrant the evidence would be admissible in
court. Her concern is violating a search and seizure law to
obtain evidence and it being disallowed in court.

M5. CARPENETI related that if the drugs were in a back bedroom
and there was sufficient probable cause for the officers to
obtain a search warrant and to search the room pursuant to the
warrant, she could not see a reason that evidence could not be
used in a prosecution for a meth lab “or something |ike that.”

1: 49: 38 PM

REPRESENTATI VE LEDOUX offered a scenario where a resident of an
apartnent had a neth lab; police officers are in the house and
do not have probable cause to go into the back bedroom or obtain
a search warrant. She questioned if the resident could tell the
police to leave so everything could be flushed down the toilet
while the officers were trying to obtain the warrant.

M5. CARPENETI responded that "You could tell them that they
woul dn't have to do that." She then said that the police
officers had probable cause to get into the house because they
were invited.

REPRESENTATI VE LEDOUX questioned if the police could be
uninvited and told their perm ssion is term nated.
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M5. CARPENETI remarked that a person could say that, but
dependi ng upon the circunstances, the officers could determ ne
they have reason to believe that there is illegal activity on
the prem ses and then consult judicial authority. It is her
belief that the police officers would be able to stay in the
resi dence and secure the prem ses as Lieutenant D al suggested.

1:51:12 PM

KATHLEEN  STRASBAUGH, At t or ney, Legi slative Legal Counsel ,
Legislative Legal and Research Services, Legislative Affairs
Agency, explained that the State of Wshington's law is as
fol | ows: "A person acting in good faith who seeks nedical
assi stance for soneone experiencing a drug-related overdose
shall not be charged or prosecuted for possession.” Anot her
option sonetines used in Alaska Statute is a non-applicability
provi si on. She agreed wth M. Carpeneti. “Because the
| egislature nakes laws with respect to what may or may not be
prosecuted that there’s not a constitutional interference in the
manner of the case described by Representative Guenberg in
which the court took it wupon itself to tell the prosecutor
whet her or not they would bring a case--wanted to force them
essentially, to bring a case--and the court did not have a role
in making that decision. But it wasn't really quite the sane,
and | have to agree with Ms. Carpeneti on that issue.”

1: 53: 28 PM

REPRESENTATI VE M LLETT assuned that as Al askans can legally
possess marijuana in their house in an anmount for personal use,
marijuana that was in clear sight would not be seized.

V. CARPENETI responded that all situations depend upon
circunstances, but with no other facts there would be no grounds
for arrest because no one was violating the law with marijuana
She did not believe that the marijuana woul d be seized.

VICE CHAIR LYNN advi sed that under Ravin v. State, 537 P.2d 494,
(Al'aska 1975), four ounces of marijuana is |egal.

REPRESENTATI VE LEDOUX recalled that marijuana was nade illega
back in 2005 or 2006.

MS. CARPENETI said that sounds famliar, but she was not
i nvolved in that issue.

1: 56: 53 PM
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VI CE CHAIR LYNN cl osed public testinony.
1:57:04 PM

REPRESENTATI VE M LLETT renoved her objection in adopting the CS
to HB 369. She nmoved to report CSHB 369, |abeled 28-LS1515\C
St rasbaugh, 3/ 20/ 14, out of commttee wth i ndi vi dual
recomendati ons and the acconpanying fiscal notes.

1:57:52 PM

REPRESENTATI VE GRUENBERG o0bj ect ed. He stated [the proposal]
probably is not a restriction on prosecution, but the style is
different in HB CSHB 369 than Alaska normally uses. “I think it
is inmportant to stick with the kinds of style that prosecutors
and police are wused to in this state.” The State of

Washington's drafting style may be different, he opined. He
said he believes it would be clearer to style the provision as
an affirmative defense.

1:58: 41 PM

REPRESENTATI VE LEDOUX said she believes that styling |egislation
as an affirmative defense puts the person who wants to call EMS
to help a friend into the position of having to go to court even
if the person is found innocent. She opined that the intention
of CSHB 369 is to let it be known on the street that if someone
is overdosing, “call the cops and you' re not going to go to jail
or go to court.” She acknow edged that the style may be a bit
different, but if the Departnent of Law is not going to court to
challenge the law constitutionally, and the defendant certainly
won't [challenge it], she said to | eave the | anguage as it is.

1: 59: 54 PM

VICE CHAIR LYNN stated that he is nbre concerned with substance
than he is with style.

REPRESENTATI VE M LLETT remarked that she liked the drafting of
CSHB 369 because, for instance, someone on probation makes the
call and they have to go before the court, which could be a
violation of their probation. She assunmed CSHB 369 ensures it
woul d not be a violation of probation in reporting an overdose.

2:00: 33 PM
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M5. CARPENETI noted that the legislation includes "nmay not be
prosecuted for a violation of the possession statutes"” and does
not say the individual cannot be prosecuted for a probation
vi ol ati on.

2: 00: 55 PM

REPRESENTATI VE M LLETT questioned what the violation would be if
the individual was not being prosecuted or taken to court. She
surmsed that the individual is saving a person's |life but if a
condition of [probation] is that he or she couldn't be in
contact with soneone using drugs that would be a probation
violation. “Is that what you are sayi ng?”

2:01:19 PM

MS. CARPENETI renmarked that it depends upon the circunstances as
Lieutenant Dial testified, rarely do police officers arrest
people on the scene of a nedical energency |ike an overdose.
The |anguage reads that a person may not be prosecuted for
possession of such drugs, and it does not say it could not be
used as a basis for a petition to revoke probation, she said.

2:01: 50 PM

REPRESENTATI VE LEDOUX questioned what |anguage M. Carpeneti
woul d reconmend in order to establish that the [probation issue]
i s covered.

2:02: 01 PM

M5. CARPENETI said she could go to her office and return with
her best suggestions, but crimnal law is too inportant to wite
it "on the fly."

2:02:19 PM

The conmittee took a brief at-ease.

2:03:29 PM

REPRESENTATI VE M LLETT withdrew her notion to nove CSHB 369 out
of commttee.

2:03: 51 PM
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REPRESENTATI VE GRUENBERG of fered a situation where an individual
says he or she is not in possession and just called in to help a
friend, but the police officers question the story and decide to
investigate. At that point, the issue would be taken to trial
He related that the drafting is anbiguous. He asked if it is
clear from the text that this would be an affirmative defense.
“I think it’'s anbiguously drafted and if there’s a question
whether it’s an affirmative defense or an elenent of a crinme of
sonme type, mght not the court apply the Rule of Leniency and
not make it an affirmati ve defense but in some manner nake it an
el ement of the crinme? Isn't this sonewhat unclear?”

2:05:29 PM

M5. CARPENETI stated it is not unclear. As it is currently
drafted, it is clear that it is not an affirmative defense. The
evidence would be treated like a defense, like self-defense or
various other defenses that the prosecution has to disprove
beyond a reasonabl e doubt, she opi ned.

2:06: 06 PM

REPRESENTATI VE GRUENBERG asked, “So as long as the defendant
i ntroduced sonme evidence to put the issue in play?”

2:06: 13 PM
M5. CARPENETIT stated, "That is correct."
2: 06: 15 PM

REPRESENTATI VE PRUI TT renmarked that he wanted to follow up with
Representative Mllett's probation discussion and noted it
appeared to be a policy call on the part of the |egislature on
whether or not to include "safe harbor” in probation. He
questioned if the discussion was stretching too far.

2:07: 04 PM

M5. CARPENETI related that it was a difficult question because a
person on probation should be trying to avoid using drugs, and
assunmng it is a condition of his or her probation not to use a
controll ed substance, the person is probably not doing very well
on probation. As a question of that person's wellbeing, the
| egislature may not want to add prohibition on bringing a
probation revocation in regard to that conduct, but she would
prefer giving the issue some thought, she maintained.

HOUSE JUD COW TTEE - 18- March 21, 2014



2:07:46 PM

VICE CHAIR LYNN questioned if the above issue goes to the heart
of CSHB 369.

M5. CARPENETI opined that the heart of the bill reads that DOL
cannot prosecute for possession offenses that are class B and C
felonies and class A and B m sdeneanors.

VICE CHAIR LYNN stated that it was very narrow

M5. CARPENETI agreed that it was narrow in the world of drug
prosecuti on.

2:08: 20 PM

REPRESENTATI VE M LLETT posed a scenario of a person on probation
and not aware another person is doing drugs but who begins to
over dose. She expressed that it is a disincentive for soneone
on probation to call for help unless they are not charged with
an offense against their probation. She said there should be a
"safe harbor" for someone on probation. “Maybe they are trying
to save this person. Maybe they’'ve gone through drug
rehabilitation and they are on probation and they're trying to
do an intervention on their buddy, and he has an overdose, and

he’s actually doing a good deed, but, in some case, it would
violate his probation and he would also be prosecuted,” she
st at ed.

2:09:52 PM

REPRESENTATI VE LEDOUX related that the |egislature should want
to include the person on probation doing the wong thing. She
related that there nust be a balance and she errs on bal ancing
to save a life. The great piece of CSHB 369 is getting word out
on the street that a person can call and they will not get into
troubl e, she opined.

VICE CHAIR LYNN agreed and stated CSHB 369 is a pro-life bill
and if the bill passed it could save soneone's life.

2:10:42 PM

REPRESENTATI VE M LLETT presuned that the |egislature does not
want to put someone back in prison because they violated their
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probation by being a Good Samaritan in a bad situation that they
did not create on their own.

VICE CHAIR LYNN said he totally agrees.
2:11:11 PM

The commttee took a brief at-ease.
2:11: 26 PM

REPRESENTATI VE PRUI TT stated he would like to know if the House
Judiciary Standing Commttee would Ilike to include the
[ probation] issue.

REPRESENTATI VE FOSTER stated that he supports adding the
probation | anguage, but he does not want to stall the bill.

2:12: 57 PM

REPRESENTATI VE GRUENBERG rel ated his concern that sonmeone could
be on probation for an entirely different crine, and nmany cases
that involve a Petition to Revoke Probation (PTR) is brought
with a new charge. There nust be consideration whether the
legislature is going to exenpt any PTRs that result from this,
or just drug-related [charges]. Anot her concern is that M.
Carpeneti said if there is any doubt in law enforcenent's m nd

they will continue the investigation. The question wll be how
CSHB 369 is interpreted. He stated it needs to be an
affirmati ve defense to put the burden on the defendant who woul d
have the know edge, unless, under the manner CSHB 369 is
drafted, it would be an elenent of the crinme as |ong as evidence
is admtted, and the burden remains on the prosecution to

di sprove beyond a reasonable doubt. “We have to consider how
this will work in a court of law if the thing goes forward,” he
st at ed.

2:15:37 PM

REPRESENTATI VE M LLETT expressed that she does not want the
affirmati ve defense because the incentive is to save a life. To
put the burden on the person reporting the overdose to prove

they were not involved in it, is a disincentive for someone to
call EMS to save a life, she naintained. Wen you add the
burden of proof on the defendant, it causes disincentive, which
would gut the bill. Speaki ng of probation, “l1 think that we
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could have a Rules neeting ...1 don’t want to slow down the bil

either because | think this is a life-saving bill.” She spoke
of a recent overdosing event behind the Lucky Wshbone where a
man m ght have been saved. It is inperative that CSHB 369 is
passed this session; she does not want anyone else to die of an
overdose because friends are scared of being prosecuted. She
said she wants the bill to nove, and if the sponsor decides to
add a probation provision or "safe harbor,"” it would be great;

there is tine in the Senate to nmake the change.

REPRESENTATI VE LEDOUX said at some point before CSHB 369 becones
law, the probation issue should be included, or the bill wll
not be as effective as it could be.

REPRESENTATI VE PRU TT stated he did not understand the ful
capacity of what the provision on probation aspect would be. He
would like to see CSHB 369 pass this year with the conm tnent
that he will look at the probation piece as it continues through
the legislature, or, if necessary, during the interim

2:21:07 PM

REPRESENTATI VE M LLETT noved to report CSHB 369, |abeled 28-
LS1515\C, Strasbaugh, 3/20/14, out of conmittee with individua
recommendati ons and t he acconpanying fiscal notes.

There being no objections, CSHB 369(JUD) passed out of
comm ttee.

2:21:40 PM

The commttee took an at-ease from2:21 p.m to 2:25 p. m

HB 235- CONFI DENTI ALI TY OF APOC COVPLAI NTS

2:25:23 PM

VI CE CHAIR LYNN announced that the next order of business would
be HB 235, "An Act requiring the Alaska Public Ofices
Conmm ssi on to mai ntai n t he confidentiality of certain
proceedi ngs, docunents, and information."

2:25: 54 PM
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THOMAS STUDLER, Staff, Representative Pete Higgins, Al aska State
Legi sl ature, paraphrased the following sponsor st at enent
[original punctuation provided]:

Al askans expect their elected officials to adhere to a
strict set of laws and ethics codes, but, those sane
standards don't apply to all.

HB 235 would change that. It’'s unfortunate that the
| egislature did not include the Alaska Public Ofices
Comm ssion (APOC) when it strengthened its ethics and
disclosure laws in the past decade. If it had, we
would not currently be in this hyperpoliticized
canpai gn era

HB235 requires t he Conmm ssi on to mai ntai n
confidentiality of pr oceedi ngs, docunent s, and
information until the Comri ssion establishes that a

viol ation of Alaska Statutes has been determ ned. That
is the sane standard we as legislators are held to
the Executive Branch are held to, and ensures the
process has been followed with no undue influence or
unneeded rush to judgment.

The Commi ssion perfornms a vital service to the people
of the state. W recognize the need to have the
findings open to the public, once the facts of the
matter have been determned and there is a finding of
a violation. This legislation does not detract from
APOCC's mssion, duties, and responsibilities. The
public wll still be infornmed, and nore inportantly,
have access to the record once the facts are known.

Unfortunately, this process has been msused by
various entities on both sides of an issue, and even
nore so during the election cycle. These entities nake
allegations tined at influencing the election process
and the often-tines unfounded cl ainms have real inpacts
to those involved. For all intents and practices, the
APQC process has been hijacked by these entities and
the media influence that follows, turns the APOC into
a canpaign tool, which was never its intended purpose.

| urge your support on this tinely and needed reform

2:28:58 PM
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VICE CHAIR LYNN surmised that an opponent in an election
canpaign may file an APOC conplaint that may or may not have
merit, and today that would be public information.

MR. STUDLER responded to Vice Chair Lynn that under current
statutes the conplaint would become public information [at the
time it was filed] with APCC.

2:29: 43 PM

VICE CHAIR LYNN continued that, at sone point, APOC would cone
to a conclusion on the nerits of the [conplaint] and if found
"not gquilty" the information could be on the |ast page of the
newspaper with the original conplaint on the front page.

MR. STUDLER stated that, unfortunately, that is the way it is.
2:30:18 PM

VICE CHAIR LYNN gathered that under HB 235, the conplaint would
be filed with APOC, and if it were not valid that would be the
end of it—obody would know about it. If the conplaint was
found to be valid it would then beconme public know edge, he
sur m sed.

MR. STUDLER agreed. Under HB 235, the investigation would be
confidential until APOC determned its findings and then the
findings would be nade public along with any fines that nmay go

with it. He opined that the sponsor is considering conformty
with the executive and |egislative branches regarding ethics
conplaints, as conplaints are Kkept confidential until the

findings, which are then nade public.
2:31:13 PM

REPRESENTATI VE M LLETT said she does not support HB 235 because
she supports transparency. She related that voters could be
"banboozl ed” if a valid conplaint is filed four days before an
el ection but APOCC does not act on it until afterwards. When
el ecting officials, the voters have a right to be fully inforned
of the candidate's ethics and what they are doing, she noted.
There are frivolous filings and tactics both parties are guilty
of, but <changing the statute would be hiding from public
scrutiny, she remarked. Representative MIllett said she [val ues]
the opportunity to defend herself, and until APOC cones up wth
the [determination], she cannot defend herself because it is
private. “If | have exact know edge and proof that | can prove
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it inmediately that it’s not true, | want to be able to [dO]
that before APCC takes its tinme; and we all know how | ong APOC
takes even for an expedited hearing,” she stated. The | oss of
transparency is a concern, and she believes the current
reporting process is tried-and-true in that people who have been
falsely accused have the opportunity to prove thenselves
i nnocent when a conplaint is filed, she opined. She said that
if elected officials cannot defend thensel ves agai nst an et hical
vi ol ation then maybe they need tougher skin.

2: 35: 28 PM

REPRESENTATI VE LEDOUX stated that people talk about it being
unfair when an individual is accused of sonmething and it turns
out that the conplaint was not justified, but she did not know
how that differs from soneone being accused of a crinme in

newspaper headlines, and six nmonths later the individual 1is
acquitted. That is a factor in an open and free society, she
opi ned. The same thing goes for a [civil] lawsuit wherein an
individual is accused of awful things and it is open to the
publ i c. Chances are that people are going to scrutinize

sonet hing against elected officials nore so than soneone not a
public figure, but she has problens with HB 235, opined.

[Audio difficulties]

2:38: 25 PM

The committee took an at-ease due to technical difficulties.
2:39:52 PM

REPRESENTATI VE PRU TT noved to adopt CSHB 235(STA), |abeled 28-
LS1130\ C as the working docunent.

There being no objections Version C was before the conmttee.
2:40: 19 PM

REPRESENTATI VE FOSTER expressed his understanding that the
investigation is kept confidential, and he surmsed that the
person receiving the conplaint is not barred from defending
t hensel ves publically.

MR. STUDLER agreed wth Representative Foster in that the

subj ect i ndi vi dual al ways has t he ri ght to wai ve
confidentiality. He noted that he had a newer version of the

HOUSE JUD COW TTEE - 24- March 21, 2014



bill that he worked on with the DOL, and it gives the subject

the right to waive confidentiality. He said there are two
processes in APCC, the normal and the expedited process of which
within 72 hours AOPC would nake a decision, but it wll not

proceed on an expedited case unless it knows what the facts are.
“They have to know that it is a violation that they have strong
belief that there has been a violation, and then they re going
to proceed on an expedited basis,” he stated. He related that
in the event the conplaint has not been requested to be
expedited, APOC wll proceed nornally. He noted that the
sponsor may include a finite tinme limt. He posited that
whatever entity files a conplaint with APOC, the subject
i ndi vidual has an opportunity to respond before the individual's
name is “all over, everywhere.” He said he is not blamng the
press; that is the way it works. Someone who files a conplaint
runs right down to the news nedia, he added.

2:42:50 PM

REPRESENTATI VE LEDOUX questioned why the |egislature should nake
rules protecting thenselves from soneone alleging a violation of
an APCC rule when the |egislature does not meke those rules for
the general public who may be accused of a crine or be the
subject of a civil lawsuit. She reiterated that she did not
understand why the |egislature should protect itself when it is
not protecting nmenbers of the general public. She stated it was
not a rhetorical coment, but a question.

MR. STUDLER related that HB 235 is not to protect public
officials but to protect the process. Wen APOC was established
there was a process and procedure put into place to ensure that
individuals elected to public office followed an ethica
st andar d. He opined that the process is not performng as it
should, and it is used for sensationalism

2:44: 37 PM

REPRESENTATI VE LEDOUX expressed that APOC has to do wth
followwng certain rules the legislature put in place and not
et hi cal standards. She used the exanple that taking $500 from a
person versus taking $1,000 froma person is not a difference in
et hi cs. APCC is human-made rules whereas ethics is a totally
different ball of wax, she opined.

2:45: 47 PM

VI CE CHAI R LYNN announced that CSHB 235( STA) was set asi de.
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HB 366- | NVOLUNTARY COVM TMENT

2:46: 00 PM

VI CE CHAIR LYNN announced that the final order of business would
be HOUSE BILL NO 366, "An Act relating to reporting an
involuntary nental health commtnment to the National |[nstant
Crim nal Background Check System and relating to relief from
disabilities of a record of involuntary commtnent and an
adj udi cation of nental illness or nental inconpetence.”

2:46: 15 PM

REPRESENTATI VE LEDOUX noved the CS for HB 366, |abeled Version
28-LS1172\Y, Strasbaugh, 3/21/14, as the working docunent.

2:46: 38 PM
REPRESENTATI VE M LLETT obj ect ed.
2:46: 58 PM

REPRESENTATI VE PRU TT expl ai ned that the anmendnment the conmttee
adopted on Wdnesday is incorporated into the new CS, as is the
deletion of "Health and Social Services." Additionally, after
consultation wth a federal Bureau of Alcohol, Tobacco,
Firearnms, and Explosives (BATFE) attorney, it was decided that
"record of" should be changed to "resulting fronf in CSHB 366.
He referred to a [3/21/14] nmenorandum witten by Kathleen
Strasbaugh and stated that it is her term nology, and that she
al so changed the | anguage concerning the court's rule from "my"
to "shall." Apparently, the attorney for the BATFE i ndicated
that if it was not changed, an individual in Al aska would not be
eligible for "relief from [legal] disability" and would not be
able to get their nane back off the record, he opined. It is a
technical change to align the language with that of the federa
law, "so we can nmake sure that that person still has the ability
to have their name renoved from the list." The fiscal notes
wer e changed, so now there are only zero fiscal notes, he added.

2:49:30 PM

REPRESENTATI VE GRUENBERG said he would like a copy of the letter
f r om BATFE.
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MORGAN HOPSON, Staff, Representative Lance Pruitt, Alaska State
Legi slature, responded that she printed a copy of an enmi
within which the representative from the Departnment of Public
Safety (DPS) notified Ms. Hopson of the suggestions from BATFE

REPRESENTATI VE CGRUENBERG asked for a copy of the docunentation
referred to by Kathleen Strasbaugh, Legislative Counsel, in her
3/ 21/ 14 meno to Representative Pruitt.

2:50:45 PM

REPRESENTATI VE GRUENBERG requested a copy of the emil from
BATFE and asked if an individual from BATFE was avail able
onl i ne.

VI CE CHAIR LYNN said no one from BATFE was onli ne.

2:51: 48 PM

REPRESENTATI VE GRUENBERG noted that he would especially like to
review the docunent regarding "the judge nust grant relief”

rather than "the judge may grant relief.” He stated that there
are tinmes when federal officials state something as | aw and when
the legislature reviews it, it finds that it 1is [just] an

interpretation of a federal |aw
2:53: 14 PM

KATHLEEN  STRASBAUGH, At t or ney, Legislative Legal Counsel ,
Legislative Legal and Research Services, Legislative Affairs
Agency, said she reviewed the enail before conducting the
drafting. Ms. Strasbaugh spoke with the attorney in question
who requested the language to read [on page 4, lines 8-10]
"resulting fronm rather than "a record of". She noted that the
bill had been built around defining a concept called "a record
of" disability related to an [involuntary commitnent or
adj udi cation of nmental illness or nental inconpetence], and the
changes were nade. [ Changes were nmade regarding the |anguage
concerning the court's role in ruling on the notion for relief]
from "may" to "shall." As Ms. Strasbaugh and Representative
Gruenberg had discussed, the problem in this situation is that
the objective is to relieve Alaskans from a disability created
under federal |aw. She opined that the federal interpretation
is rather critical in this situation even if they are not sure
they agree with it.

2:54:55 PM
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VICE CHAIR LYNN asked Ms. Strasbaugh if she believes that the
bill protects individuals that need to be protected.

M5. STRASBAUGH responded that she copied it exactly, so she
certainly hopes so.

2:55: 20 PM

REPRESENTATI VE M LLETT questioned if this is the enabling piece
that will allow people with a 30-day involuntary commtnent to
have their nanmes renoved from the [record]. "This is the
enabling piece that will say, 'now that |'ve served and proved
that I'm not nentally unfit to carry a handgun'--this is what
will enable themto get their name off of the list, correct?"

M5. STRASBAUCH responded that is the objective.

2:56: 21 PM

M5. HOPSON par aphrased the foll owi ng subject enuail:
Page 3, lines 20-26: Sec. 47.30.851(a) Any person who is
prohi bited from possessing a firearm or amunition under 18
US C 922(g)(4) as a result of an adjudication or
commtment that occurred in this state nay, at any tineg,
nove to be relieved from the disabilities resulting from
t he adj udi cation or comm t nent.
Page 4, line 9: "my" nust be changed to "shall™".

2:57:39 PM

VI CE CHAIR LYNN cl osed public testinony.

2:57:54 PM

REPRESENTATI VE GRUENBERG stated that he is interested in the

| ast portion of the email, and he assuned the attorney did cite

the federal statute earlier in the passage.

2:58:34 PM

M5. HOPSON responded, "That is correct.”

2:58:49 PM
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REPRESENTATI VE M LLETT noved to report CS for HB 366, |abeled
28-LS1172\Y, St rasbaugh, 3/ 21/ 14, out of commttee wth
i ndi vi dual recommendati ons and the acconpanying fiscal notes.
There being no objection CSHB 366(JUD) passed out of commttee.
2:59: 31 PM

ADJ OURNMENT

There being no further business before the conmttee, the House
Judi ciary Standing Conmittee nmeeting was adjourned at 2:59 P. M
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