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- HEARD
HOUSE BI LL NO. 366

“An  Act relating to reporting an involuntary nental health

commtnment to the National Instant Crimnal Background Check
System and relating to relief fromdisabilities of a record of
involuntary commitnent and an adjudication of nental illness or

ment al i nconpet ence.”
- HEARD AND HELD
HOUSE BI LL NO. 127

"An Act clarifying that the Al aska Bar Association is an agency
for purposes of investigations by the onbudsman; relating to
conpensati on of the onbudsman and to enploynent of staff by the
onbudsman under personal service contracts; providing that
certain records of comunications between the onbudsman and an
agency are not public records; relating to disclosure by an
agency to the onbudsman of communications subject to attorney-
client and attorney work-product privileges; relating to
informal and formal reports of opinions and recomendations
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issued by the onbudsman; relating to the privilege of the
onbudsman not to testify and creating a privilege under which
the onbudsman is not required to disclose certain docunents;
relating to procedures for procurenment by the onbudsman;
relating to the definition of 'agency' for purposes of the
Onbudsman Act and providing jurisdiction of the onbudsman over
persons providing certain services to the state by contract; and
amendi ng Rul es 501 and 503, Al aska Rul es of Evidence."

- HEARD & HELD
HOUSE BI LL NO. 373

"An Act relating to conditions of release and probation in
crimnal cases; relating to ignition interlock devices in cases
i nvol ving driving under the influence and refusal to submt to a
chemcal test; relating to limted drivers' licenses; requiring
the conm ssioner of health and social services to establish
progranms for persons with conditions of release, with conditions
of probation, and wth certain limted licenses that require
testing for controlled substances and al coholic beverages; and
providing for an effective date."

- BILL HEARI NG CANCELED
PREVI QUS COW TTEE ACTI ON
BILL: HB 366

SHORT TITLE: | NVOLUNTARY COVM TNMENT
SPONSOR('s): REPRESENTATI VE(s) PRUITT

02/ 26/ 14 (H) READ THE FI RST TI ME - REFERRALS

02/ 26/ 14 (H) STA, JUD

03/ 11/ 14 (H) STA AT 8:00 AM CAPI TOL 106

03/11/ 14 (H) Moved CSHB 366( STA) Qut of Conmittee
03/ 11/ 14 (H M NUTE( STA)

03/ 12/ 14 (H) STA RPT CS(STA) NT 2DP 3NR 1AM

03/ 12/ 14 (H) DP: KELLER, KREI SS- TOWKI NS

03/ 12/ 14 (H) NR: GATTI S, HUGHES, LYNN

03/ 12/ 14 (H) AM | SAACSON

03/ 17/ 14 (H) JUD AT 1:00 PM CAPI TOL 120

03/ 17/ 14 (H) Moved CSHB 366( STA) Qut of Committee
03/ 17/ 14 (H) M NUTE( JUD)

03/ 19/ 14 (H JUD AT 1: 00 PM CAPI TOL 120

BILL: HB 127

SHORT TI TLE: OVBUDSMVAN
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SPONSCR(s) : RULES BY REQUEST

02/ 18/ 13 (H) READ THE FI RST Tl ME - REFERRALS
02/ 18/ 13 (H STA, JUD

03/12/ 13 (H) STA AT 8: 00 AM CAPI TOL 106

03/12/ 13 (H) Heard & Hel d

03/ 12/ 13 (H M NUTE( STA)

03/ 21/ 13 (H) STA AT 8:00 AM CAPI TOL 106

03/ 21/ 13 (H) <Bil|l Hearing Rescheduled to 3/26/13>
03/ 26/ 13 (H STA AT 8: 00 AM CAPI TOL 106

03/ 26/ 13 (H Heard & Hel d; Assigned to Subconmmttee
03/ 26/ 13 (H M NUTE( STA)

02/ 07/ 14 (H STA AT 3: 00 PM CAPI TOL 120

02/ 07/ 14 (H) Wor k Sessi on on above Bill

02/ 25/ 14 (H STA AT 8: 00 AM CAPI TOL 106

02/ 25/ 14 (H) Heard & Hel d

02/ 25/ 14 (H) M NUTE( STA)

02/ 27/ 14 (H STA AT 8: 00 AM CAPI TOL 106

02/ 27/ 14 (H) Heard & Hel d

02/ 27/ 14 (H M NUTE( STA)

03/ 06/ 14 (H STA AT 8: 00 AM CAPI TOL 106

03/ 06/ 14 (H Moved CSHB 127(STA) Qut of Conmmittee
03/ 06/ 14 (H M NUTE( STA)

03/ 07/ 14 (H JUD AT 1:00 PM CAPI TOL 120

03/ 07/ 14 (H <Bi || Hearing Cancel ed>

03/ 10/ 14 (H STA RPT CS(STA) NT 1DP 1NR 3AM

03/ 10/ 14 (H DP: LYNN

03/ 10/ 14 (H) NR: GATTI S

03/ 10/ 14 (H AM KELLER, KREl SS-TOWKI NS, HUGHES
03/ 12/ 14 (H JUD AT 1:00 PM CAPI TOL 120

03/ 12/ 14 (H -- MEETI NG CANCELED - -

03/ 14/ 14 (H JUD AT 1:00 PM CAPI TOL 120

03/ 14/ 14 (H) Heard & Hel d

03/ 14/ 14 (H) M NUTE( JUD)

03/ 19/ 14 (H JUD AT 1:00 PM CAPI TOL 120

W TNESS REG STER

STAN LEAPHART, Executive Director

Citizens' Advisory Comm ssion on Federal Areas (CACFA)

Depart ment of Natural Resources

Fai r banks, Al aska

POSI TI ON  STATEMENT: Presented an overview entitled “Federal
Overreach in Al aska.”

JI M POUND, Staff,
Representati ve Wes Kel |l er
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Al aska State Legislature

Juneau, Al aska

PCOSI TI ON STATEMENT: Testified as staff to Representative Ws
Kel I er and expl ained the changes in the CS for HB 127.

BETH LEI BON TZ, Assistant Qrbudsman

O fice of the Orbudsnman

Legi sl ative Agencies and Ofices

Juneau, Al aska

POSI TI ON STATEMENT: Testified that the Orbudsman's Ofice does
not object to CSHB 127.

KATE BUCKHARDT, Executive Director

Al aska Mental Health Board

Department of Health & Social Services (DHSS)

Juneau, Al aska

PCSI TI ON STATEMENT: Testified in support of CSHB 127.

SHERRI E DAl GLE, Deputy Conmi ssi oner

Central Ofice

Di vision of Administrative Services

Depart ment of Corrections (DOC)

Juneau, Al aska

PCSI TI ON  STATEMENT: Testified that the Departnent of
Corrections does not object to CSHB 127.

JEFF JESSEE, Chief Executive Oficer

Al aska Mental Health Trust Authority

Departnent of Revenue

Anchor age, Al aska

PCOSI TI ON STATEMENT: Posed questions regarding CSHB 127.

LI NDA LORD- JENKI NS, Onbudsman

O fice of the Orbudsman

Legi sl ative Agencies and Ofices

Juneau, Al aska

PCSI TI ON STATEMENT: Answered questions regardi ng CSHB 127.

ACTI ON NARRATI VE
1:11:17 PM
CHAIR WES KELLER called the House Judiciary Standing Conmmttee

neeting to order at 1:11 p.m Representatives Lynn, Foster,
Gruenberg, and Keller were present at the call to order.
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OVERVI EW FEDERAL OVERREACH |IN ALASKA. Citizens' Advisory
Conmmi ssi on on Federal Areas

1:11: 27 PM

CHAI R KELLER announced the first order of business would be an
overview of Federal Overreach in Alaska by the Ctizens'
Advi sory Commi ssion on Federal Areas (CACFA), presented by Stan
Leaphart. Chair Keller noted several docunents provided to the
committee to read in nmenbers’ spare tinme. These show sone of the
t hings that CACFA does, and they include civil |aw cases, the
ANl LCA [Alaska National | nt er est Lands Conservation Act]
process, and the annual CACFA report. There is also a docunent
from the Departnent of Law that enunerates Endangered Species
Act actions [in Al aska], which he wants on the record, and a
Department of Law packet on federal laws and litigations. He
noted that M. Leaphart was involved in many of those issues.

1:14: 48 PM

STAN LEAPHART, Executive Director, Ctizens' Advisory Conmmi ssion
on Federal Areas, Department of Natural Resources (DNR), said
that he has provided the committee with a |engthy PowerPoint
presentation, a copy of CACFA s annual report, and transcripts
from the group’s federal overreach summt. He enphasized that
federal overreach is an escalating problem for Al askans due to
an increase in the ampunt of restrictions on users of federal
public lands, regulations affecting the wuse of I|ands, and
federal preenption of the state's nmanagenent authority, which is
primarily over fish and wildlife. He reported that there are a
nunber of instances where the Statehood Conpact [provisions in
the Al aska Statehood Act] is not being honored, and the built-in
conprom ses in the Alaska National Interest Lands Conservation
Act (ANILCA) are being ignored. “We think the situation is
getting worse,” he added. He related that even with the efforts
of CACFA, the ANILCA program and the Public Access Assertion
and Defense (PAAD) Unit of the DNR, Departnent of Law (DOL), and
the Governor's Ofice, Al aska continues to be overwhel ned by
federal overreach issues, and it is time to l|ook at new
strat egi es.

MR. LEAPHART explained that CACFA was created in 1981 and

operated wuntil 1999. It was reestablished in 2007, and its
mssion is to determine the outcone of federal regulations and
federal managenent decisions upon the people of Al aska. The

group gets input fromindividuals and user groups, including air
taxi operators, hunting guides, fishernmen, and miners. He said
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CACFA spends a lot of tinme review ng and conmenting on proposed
managenent plans and regul ations. He explained that the
governor appoints half of the nenbers to the conm ssion, and the
| egi sl ature appoints the other half, which includes two nenbers
of the legislature. Chair Keller is the chair of the CACFA, he
not ed.

In August 2013, CACFA offered a summt on federal overreach,
which “looked at a whole slate of issues” and intended to
i nprove t he deteriorating relationship bet ween f eder al
managenment agencies and the people of Al aska. The speakers

i ncluded Governor Parnell, the Attorney Ceneral, Alaska s
Congressional Delegation, land wusers, and many people wth
experience on federal |and managenent issues in Al aska. The

summit attendees reviewed the Statehood Conpact, Alaska Native
Clainms Settlement Act (ANCSA), and AN LCA

1: 20: 38 PM

MR. LEAPHART related that the sunmt attenpted to identify
problens as well as possible solutions. The CACFA then planned
to nmeet with federal agencies, but the federal workers had just
been furloughed so M. Leaphart later net wth the agencies
hi msel f. He noted that the conm ssion has gotten sone feedback
fromthemregarding its sunmt and recomendations. |In February,
the CACFA net to discuss the summt results, and nenbers
prepared a spreadsheet depi cting I ssues prioritized by
i mportance and offering the nmanner in which each issue should be
addr essed. He stated that there are five mllion acres of |and
entitlements yet to be transferred to the state and 36 mllion
acres to be surveyed and patented to the state. Al aska has nore
than 60 mllion acres of subnerged |ands and tide |ands, and the
state does not have clear title to many of those |ands, he
remar ked, and there are threats to state jurisdiction over those
navi gable waters. Furthernore, there are issues on access,
including R S. [Revised Statute] 2477 rights-of-way and Al aska
Native Clainms Settlenment Act 17B easenents across Al aska Native
corporate |lands to access public | ands. He referred to the "No
More" [land withdrawal] clause in ANILCA, which is increasingly
ignored by federal agencies. Guaranteed access for traditiona
uses and inholdings is being threatened, he said, and there is
i ncreasi ng preenption of state regulations for the managenent of
fish and gane. He noted that the Bureau of Land Managenent (BLM
recently announced inplenentation of a new policy regulating
placer mning on BLM lands which wll cripple small mning
oper at i ons.
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MR. LEAPHART opined that the followwng are the nmin topics
identified as requiring additional attention: the Statehood
Conpact; navigable waters and subnmerged | ands; access; fish and
wildlife managenent; resource and econom c developnent; |and
managenent planning and policies by the federal agencies; and
education and conmuni cati on. He said that Al aska was granted
105 mllion acres of wuplands at statehood and 60 plus mllion
acres of subnerged | ands. He noted that CACFA identified a
nunber of breeches of the Statehood Contract. He spoke of
unresol ved land entitlenents, and he said there are mllions of
acres currently w thdrawn under public |and orders—sone as |ong
as 40 years ago—and that has inpacted the state's ability to
devel op resources on federal | ands. He noted that many of the
ANILCA (d)(2) lands were put into a conservation system unit
wi th special provisions, but many such provisions are not being
honored by federal agencies.

MR. LEAPHART turned to recommendations of the CACFA “for the
governor, for the legislature, the Departnent of Law, and for
other state agencies to deal with these statehood conpacts.” He
urged the governor to continue to actively assert the state’'s
authorities and entitlenments, and he suggested working with the
Coalition of Wstern States. O her western states are facing
the sane issues as Alaska, he explained. He said the Al aska
State Legislature can provide oversight and continue its work
with the Council of State Governnents. He related that the
Department of Law has been proactive in litigating issues, and
he noted that it may be worth revisiting the statehood conpact
case that was decided back in the 1990s.

1:26: 34 PM

MR. LEAPHART reiterated that under the Equal Footing Doctrine
and the Submerged Lands Act, the state was granted title to
almost 60 million acres of subnerged |ands at statehood. The
delay in clearing titles to the subnerged |ands disadvantages
the state, he stated. Since statehood, fewer than 20 rivers
have been determned to be navigable by the federal courts.
Navigability nust be determ ned on a case-by-case basis which is
time consum ng and expensive. He suggested that the state work
with BLM to develop criteria for determning navigability of
wat er bodies to speed up the process, rather than having to deal
with each water body on a case-by-case basis. Applying National
Park Service (NPS) water regulations to state waters within the
boundaries of national park units is the basis for two on-going
| awsuits. He noted concern that other federal agencies, such as
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the United States Fish and WIldlife Service (USFWS), nmay adopt
simlar regulations that would extend their nanagenment authority
over state waters within national wildlife refuges.

1: 28: 44 PM

MR. LEAPHART referred to Sturgeon and State of Al aska v. Masi ca,
et.al., (AK Dst. C., 3:11-cv-HRH), wherein John Sturgeon
chall enged NPS water regulations as he was denied use of his
hovercraft on state navigable waters wthin the Yukon-Charley
Ri vers National Preserve. M. Leaphart expressed that the NPS
sonmetimes requires state agencies to secure federal permts in
order to conduct fish and ganme nmanagenent activities on
navi gable waters within parks and refuges. Under Sturgeon, a
major point is the definition of public lands in Al aska and
whet her or not state subnerged |ands should be included in that
definition. He remarked that ANILCA is clear, but federal
agencies disagree with [CACFA's interpretation]. Therefore, the
Al aska congressional delegation nmay have the opportunity to
clarify the definition to ensure that federal nmanagenent
regul ations are not applied to state lands and waters or ANCSA
corporation lands within the conservation systemunits.

MR. LEAPHART noted there is a delay in clearing title to
submerged | ands and suggested that the state could attenpt an
expedited title process. He said the DOL is currently actively
engaged with a nunber of [court] cases regarding quiet title on
subner ged | ands. He remarked that the state has had good | uck
using a process called recordable disclainmer of interest, which
is an adm nistrative process outside of the court system The
process requires a trenendous anount of research and
docunentation to denonstrate a particular river or |ake neets
the criteria set up to determine navigability, but it generally
works faster than the quiet title action. For exanple, the
Salcha River in Central Alaska went through a process in
approximately six nonths, but in sone instances the process has
taken two to three years. There are several applications that
the state has filed, he stated, that have been pending for six
or seven years. In sone instances the process has worked well,
but not in all cases, he noted. One delay is that each
application has to be dealt with on a case-by-case basis, and he
reiterated that standards shoul d be devel oped.

1: 32: 08 PM

MR. LEAPHART stated that the largest issue CACFA deals with is
access, including access to hunting and fishing areas,
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inholdings wthin conservation units, mning clains, or
recreational areas. He rem nded the conmttee that Al aska has
been involved in the R S. 2477 issue since 1993, and over 1,000
trails have been researched. The Alaska State Legislature
codified 659 of those trails in statute; wunfortunately, the
federal agencies generally do not recognize the validity of an
R S. 2477, and the current policy is that only a court can
adjudicate an R S. 2477 on federal |and. The United States
CGeol ogi cal Survey (USGS) is enbarking upon a new nmapping program
for Alaska and nost of the historic trails are no |onger
depicted on those nmaps, yet the federal Long Range
Transportation Plan (LRTP) acknow edges that trails are an
extrenely inportant part of rural Al aska whether winter trails
for access between villages or sumer trails for hunting and
fishing, he remarked. Unfortunately, the LRTP generally does
not recognize state-clained R S. 2477 trails or rights-of-way.
He opined that the Departnent of the Interior cannot adopt
regul ations regarding R S. 2477 wthout the concurrence of
Congress, and CACFA recommends that the Al aska congressional
del egation take steps to amend the 1997 appropriations bill to
allow that a recordable disclainer of interest process is used
for RS. 2477. He indicated the DNR s Public Access Assertion
and Defense Unit requires nore resources, as it is difficult to
deal with both R S. 2477 issues and navigability issues. He
believes that the federal agencies have latitude in recognizing
the R'S. 2477, but they refuse to exercise it.

1: 36: 58 PM

MR. LEAPHART related that access to inholdings is a key
provision in ANLCA that guarantees an inholder the right of
access into a conservation system unit, “and there have m xed
results, mxed successes, with that.” He reported that NPS uses
a Right-of-Way Certificate of Access, and it has sinplified the
process, but there are still problens. “W think other agencies
shoul d probably utilize the sane process, but none have adopted
it” he stated. The Al aska congressional delegation should
strengthen and clarify the guaranteed of right of access [AN LCA
1110(b)] and, he noted, there is a simlar provision, AN LCA
1323, dealing with access across BLM and United States Forest
Service (USFS) lands for inhol ders. He explained that within
the USFS "Roadl ess Rule,"” Alaska was exenpted for seven years

and it was then applied in 2008. This has affected the ability
of the USFS to inplenent the existing Tongass National Forest
Land Use Managenent Pl an. He related that this has resulted in
the creation of "roaded roadl ess" areas, which are areas wth
exi sting roads that cannot be used to harvest tinber, and “we
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see that as a real problem” He reiterated that 17(b) easenents
cross ANCSA corporation lands to provide access to state or
federal public |ands. He said that many of these easenents are
sinply identified on maps with no "on-the-ground” |ocations and

there is rare signage. He noted there is a provision that
allows an easenment to be vacated, but there is no requirenent
that a replacenent easenent be found. He said noney is needed

to locate and identify the trails on the ground. An exanple is
the Broad Pass area near Cantwell where a nunber of easenents
show on the maps but are not usable by the public, he explained.
He recommends requesting that the Al aska delegation review this
issue and require that vacation of 17(b) easenents not be
performed unl ess an alternative can be provided.

1:40: 21 PM

MR. LEAPHART pointed out that ANILCA Title XI is a process put
in place to deal with undevel oped infrastructure in the state.
He describes it as a very lengthy and conplicated process that
has been utilized for smaller projects, like the |ocation of
cell towers and conmunication sites. Anot her project is the
Anbl er Road, which provides access into the Anmbler Mning
District, south of the Noatak National Preserve and across the
Gates of the Arctic National Park. It is ongoing and in its
early stages, he explained. He noted the road from King Cove to
Cold Bay, which is not a Title Xl issue, but Title Xl could be
used to apply for the road; however, it would still require
congressi onal approval. He said that the Sterling H ghway
upgrade has been stymi ed sonewhat by the Title Xl process. He
stated, “One of the things we think could help wth Title X,
particularly for what is known as special access, IS access to
public lands via snow machine, notor boat, airplane, and for
subsi stence purposes that we think the state should fund sone
statew de traditional access studies to docunent where access
exi sts, what kinds of access, what people utilize the public

l ands for, and how they get there.” Generally, federal agencies
will not permt the continuation of access, particularly by a
notorize neans, unless it is determined to be traditional, he
expl ai ned. Under  ANI LCA, the federal agencies pl anning

requi renents are to conduct access studies, “but, by and |arge,
they have not done that,” and CACFA is encouraging the federal
agencies to nove forward with access studi es, he remarked.
1:42:54 PM

MR. LEAPHART expressed that fish and wildlife is a big issue.
There are now restrictions on access for subsistence in the
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Wangell-St. Elias National Park and Preserve as part of the
Nabesna District planning effort. It is CACFA s belief that
subsi stence should include active managenent of resources, and
he related that subsistence users and non-subsistence users have
said that dual managenent of fish and wldlife resources in the
state is causing a lot of problens for people. He said that
CACFA is asking the state and federal agencies, the Board of
Gane, the Board of Fisheries, and the Federal Subsistence Board
to see if they can find a way to sinplify regulations and the
regul atory process to reduce overlapping regulations, which are
confusing to the public. He submitted that federal agencies
need to work nore with the state regulatory process; they
generally comrent on state proposals but do not nake many
proposals directly to the Board of Gane.

MR. LEAPHART noted that CACFA may hold a subsistence summt this
sutmmer as it is CACFA' s understanding that under [Sam E.
McDowell and A. Joyce MDowell, Appellants, v. STATE of Al aska,
Appel l ee, No.S-9101], the state is not inclined to amend the
Al aska State Constitution to conply with Title X I1 of AN LCA,
and the Federal Subsistence Board, which has been in existence
for 23 years, is not likely to go away. Perhaps with those
si deboards, he related, there should be niddle ground regarding
sinplifying subsistence nanagenent on state and federal |and for
bot h subsi stence and non-subsi stence users.

MR. LEAPHART stated that the Endangered Species Act (ESA) is
increasingly used by advocacy groups to restrict or challenge
devel opnent proposals, and it affects both public and private
| and. He said that anmendnments should be made to the ESA to
refine t he [isting process, mnimze critical habi t at
designations, and establish better triggers for delisting. O
the 2,000 plus species that have been listed under the ESA, only
about 2 percent have been deened to be recovered—=so it seens to
be a one-way list in spite of all the efforts that everybody
puts into trying to deal with endangered species.” He added
that there is a huge push by states outside of Alaska to dea
with the ESA For exanple, the State of Gklahoma filed a
| awsuit against the USFWS due to its use of the "sue and settle”
tactics, wherein groups petition the USFWs to |ist a species and
if the agency does not act favorably or in a tinmely fashion, the
group files suit so the agency works out a settlenent agreenent.
Unfortunately, he said, the discussion does not involve the
states, industry groups, or private |land owners, all of which
could be potentially affected by the settlenent agreenents.
Since 1990, WIldlife Guardians and the Center for Biological
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Diversity have filed over 1,000 |awsuits under the ESA, and many
of those have been settled under this “sue and settle” tactic.

MR. LEAPHART turned to the issue of federal preenption of state
fish and wldlife regulations. Recent nmanagenent regul ations
were adopted by the Board of Gane, he said, and the NPS is now
undergoing a rule-nmaking process that wll preenpt the state
regul ations and disallow activities authorized under the state
regul atory process. In sonme instances, the NPS inplenented
federal regulations w thout going through rul e-nmaking or holding
the necessary public hearings, he expressed. There have been
hi gh-profile instances where state nanagenent proposals have run
af oul of federal policies and nmanagenent strategies, and he used
the exanple of the Uninmak caribou herd. He recommends that the
DOL consider litigating instances where state regulations are
preenpted, and he encouraged federal agencies to work through
the Board of Gane and Board of Fisheries process. He nentioned
the “park service conpendium process,” and said the NPS
preenpted state regulations for bear denning, and it expanded
wol f and coyote seasons in sone preserve areas. Recently, the
USFW5 preenpted state regulations on hunting in the Kenai
National WIldlife Refuge, he proffered.

1: 50: 07 PM

VR. LEAPHART reconmended that the Alaska congressional
del egati on sponsor legislation clarifying the state's fish and
wildlife managenent authority wth respect to federal areas,
particularly federal conservation system units, recognizing that
the state has constitutional authority to nanage resident fish
and gane. He suggested that the state could | ook at cooperative
managenent efforts with USFWs on private |and, which would
primarily be ANCSA Cor porations. He speculated that there may
be Alaska State Constitutional restrictions or statutory
restrictions regar di ng t he af orenent i oned cooperative
managenent, and CACFA is requesting that the governor, Al aska
State Legislature, and DCOL take a | ook at the issue. There has
been a call for co-managenent of which CACFA has not taken a
formal position as it would |like to ascertain if cooperative
managemnent is feasible.

1:51: 31 PM

MR. LEAPHART nentioned the 17(d)(1) w thdrawals that were nade
in the 1970s. He said, “The reasons for those w thdrawals have
| ong ago passed; they were conmtnents nade in response to the ...
Al aska Land Transfer Acceleration Act to I|ift those (d)(1)
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wi t hdrawal s, ” Unfortunately, he related, BLM told Congress it
would |ike to conplete its planning process for BLM |ands, and
in conjunction with that planning process, BLM would review the
existing public land orders and make recommendations to the
Secretary of the Interior for which [withdrawals] should be
[ifted. He noted that since the BLM commtnent was made in
2006- 2007, there have been four Resource Managenent Pl ans (RW)
conpleted by the BLM He reported that the Bureau of Land

Managenent made recommendations to lift 19 mllion acres of
17(d)(1) wthdrawals, and yet not a single acre has been
rel eased. “What that neans is that those lands are not
avai l able, and in sone cases for state selection.” He noted the

nost prom nent exanple is the Dalton H ghway Corridor Managenent
Area (DHCMA) where there are two townships on either side of the
corridor subject to Public Land Order 5150, and even though the
state has "top filed" on those [lands], BLM cannot convey the
lands wuntil that public land order is lifted. In a recent
letter from the Secretary of the Interior to Governor Parnell,
the secretary indicated that BLM would have to conplete its
pl anni ng process before it could consider releasing those |ands.
M. Leaphart said that that planning process just started and is
probably a 4-5 year process. It is CACFA's recommendation to
encourage the Secretary to lift the public land orders as
recommended in BLM s resource managenent pl ans.

MR. LEAPHART described the nmanagenent of the Tongass Nati onal
Forest as noving away from the "working forest” concept. He
reiterated that the Roadl ess Rule has had a major inpact on the
ability of the Forest Service to neet its requirenments under the
existing plan, and the focus appears to be toward preservation
rather than multiple-use of the forest. He related that Al aska
is currently involved in challenging the Roadless Rule and its
application in Al aska. He informed the conmttee that Senators
Mur kowski and Begi ch have sponsored | egislation exenpting Al aska

from the Roadl ess Rule. Unfortunately the |egislation has not
nmoved far in the current Congress, but he was hopeful there
would be a hearing within the next few nonths. He said that

state agencies are to be strongly involved with the revision of
the Tongass Land Use WManagenent Plan, “which is supposed to be
occurring.” He noted there is a proposal to create a federal
Tongass Advisory Committee chartered by the Secretary of
Agriculture and said CACFA wll work closely wth it. He
pointed out that the Chugach National Forest is revising its
managenent plan as well; however, the Chugach does not have, and
has never had, a very extensive tinber program but CACFA is
interested in the revision of the plan. He said there has been
an energence of federal policies without any notice, with the
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nost infamous of those is the WId Lands policy, which was
i npl enented by Secretary of the Interior Kenneth Salazar in late
2010. John Katz, Alaska's advocate in Washington, D.C., was
advised of the policy approximately two hours prior to the

announcenent was nade, he renarked. He informed the committee
that there have been policy changes inplenmented w thout nuch
notice or public process on a local level, which include

conducting studies for additional wlderness, national parks,
and Wld and Scenic rivers.

1: 56: 49 PM

MR. LEAPHART highlighted that [federal] agencies issue draft
managenent plans wth a range, generally, of three to six
alternatives; however, he is beginning to see the agencies adopt
a final plan with an entirely new "hybrid" alternative that was
not proposed in the draft and that the public had not reviewed.
He offered the following exanples: the National Petroleum
Reserve Integrated Activity Plan, Denali Park Road Vehicle
Managenment Plan, and the Nabesna O f-Road Vehicles Minagenent
Plan, where an alternative came out of the blue and took
everyone by surprise. That trend wll require a lot nore
oversight and nonitoring, he opined. M. Leaphart identified
serious energy concerns by small rural utilities and small power
plants, as they are subject to the sanme regulatory requirenents
as a large power plant. He explained that nost small wutilities
operate their generators with diesel, and they find it necessary
to burn extra diesel because they are required to use |ow sulfur
di esel which has fewer BTUs and costs nore than regul ar diesel
Furt hernore, even though there is less sulfur emtted using |ow
sul fur fuel, by burning nore diesel, they create a greater
anount of other types of em ssions. He opined that the recent
proposal by the Environmental Protection Agency (EPA) wth
regard to use of coal for power plants will be problematic in
the years to conme for the reopening of the Healy Cean Coal
Project, the wupgrade of the University of Fairbanks's power
pl ant, and any new coal-fired power plant. “I't’s really going
to be tough to neet the standards if those are adopted as
proposed by the EPA,” he noted.

MR. LEAPHART said that there may be an opportunity for the
Al aska delegation to provide sone regulatory relief for the
small rural wutilities. The cost of providing electricity to
people in the villages is very high, he stated, and anything
that could be done would be a benefit to the villages. He noted
a problemthat came up at the CACFA summit was with the Nationa
Petrol eum Reserve of Alaska (NPRA). The areas that are
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available for leasing in the Integrated Activity Plan are far
away from the pipeline, and they are alnpbst stranded w thout
infrastructure, pipelines, and roads. Even though there have
been |lease sales, the Integrated Activity Plan nmkes it very
difficult to develop those energy resources, and there may be an
opportunity to correct that problem he stated. He noted that
BLM told CACFA that its new placer mning policy wll Ilikely
require that even a small mner will have to hire a consultant
in order to develop a plan of operations that will pass nuster
In addition, once mning is conpleted, reclamation wll be
required and the cost could be prohibitive, he opined. He
offered that there are approxinmately 200 nom and-pop placer
m nes operating on BLM |l ands, and the nunber of those that wll
be lost has not been identified, but he expects it to be a
consi derabl e amount. However, he is working with BLM which has
put together a placer mning subconmttee to work wth the
industry, attenpting to develop ways to inplement this policy
that will be achievable for the snmall mner. Wthin AN LCA,
there is a requirenent that federal agencies conduct regular
m neral assessnents of all federal lands in Alaska, and this
occurred for about 20 years, “and then it just went away,” he
expl ained, but it had produced a lot of useful information for
t he i ndustry about m ner al resources in t he state.
Unfortunately, the specific budgetary item for the assessnents
was deleted and the Alaska congressional del egation is
encouraged to fund the program as a separate line item and
require the agencies to reinstate that program

CHAI R KELLER said he is inpressed with the nice job that CACFA
conmi ssi oners are doi ng.

2:04:21 PM

MR. LEAPHART continued his presentation by reiterating the "No
More" clause. He explained that ANILCA basically says, “we have
created these new parks, these new refuges, designated these new
wi | derness areas, and mandated additional studies, [and] we
think the time has cone to be done with those.” He expressed
that the agencies have followed that idea in the |ast 25 years,
but recently the USFWS and NPS decided to revisit the entire
wi | derness question for the purpose of possibly recomrendi ng
additional wlderness acreage in Alaska wthin parks and
r ef uges. He informed the committee that BLM as part of its
pl anni ng process, performs WId and Scenic river studies, which
he believes is a violation of the "No Mre" clause. Al aska has
been studied extensively for the last 40 years, and "enough is
enough, " he expressed.
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MR. LEAPHART said there are new areas of concern. Al aska
Senator Cathy G essel offered a resolution that called into
guestion whether Beringia should be supported or opposed, and
CACFA testified to not allow the agreenment with Russia to nove
forward. He said that Wrld Heritage sites have caused probl ens

in the past. Anot her concern is Landscape Conservation
Cooperatives, which were put in place by the Secretary of the
Interior to look at climte change. “But they don’t just |ook

at federal lands,” he stated, they are conducted by the USFW5
and they l|look at whole regions and include state and private
lands. It is sonething that should be watched, he warned. Rapid
Ecoregi onal Assessnents (REAs) conducted by BLM is a simlar
program and over |l aps wth t he Landscape Conservati on

Cooperatives in sone places. He said regional mtigation
strategies are the “sanme sort of thing.” Furthernore, there are
an increasing nunber of layers of initiatives and prograns that
| ook at essentially the sane issues, like clinmate change, he
not ed. He explained that Congress is concerned and asked the
Department of Interior to review its prograns and report on the
efforts and results of prograns being inplenented. There is a

ot of noney and effort being spent on them and Congress is
rightfully concerned, he opined.

MR. LEAPHART proposed that when it is beneficial to the state,
the state should seek out cooperative agency status for various
pl anning efforts, which is also available to |ocal governnents
and tribal entities. The drawback is that the planning process
is very tinme consunming and |abor intensive, and nany | ocal

entities do not have the resources. He stated that there are
ways to entice federal agencies to not conduct additional
Wil derness reviews with regard to the "No More" clause. He
described the process as the "budget hammer," and he gave the

exanpl e that Congress advised BLMto not spend any nbre noney on
i npl enenting the WIld Lands policy and sidetracked the process.

2:09: 03 PM

MR. LEAPHART remarked that the provision for local hire in
ANl LCA has worked well and offers an exenption to federal
agencies to hire local people with specialized |ocal know edge
and skills to assist in managing new parks and refuges. | t
worked well for 28 years, he noted, and then someone in

Washi ngton DC decided that it was not being handl ed properly, so
the program was sidetracked—a program that provided hundreds of
j obs every summer for Al askans, often in areas w thout other job
opportunities. Wwrking with the Al aska delegation and the
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federal |and agencies, the practice was “put back on track,” but
t he del egation should keep a close eye on it, he noted.

MR. LEAPHART noted another recomendation from the overreach
summit, and that is to encourage federal agencies to work with
st akehol der groups to find voluntary solutions to problens. For
exanple, there have been so much flightseeing over Denal
Nati onal Park, the NPS was getting conplaints. The Secretary of
the Interior fornmed a Denali Overflights Commttee, which is
strictly voluntary and includes people from various industries,
including air taxi and flightseeing operators, environnental
organi zations, the Federal Aviation Admnistration (FAA), and
the mlitary. By working together, they devel oped a series of
recomendations and strategies to deal with noise and
flightseeing problens, and, yet, not a single regulation has
been i npl enent ed. He encouraged nore of those kinds of
voluntary efforts.

MR. LEAPHART said that CACFA has asked that federal agencies
follow up with its commtnents to clean up hazardous materials
on conveyed | ands. He noted a legislative resolution to that
effect that has been signed by the governor. The summt
concluded that the deteriorating relationship between the state
and the federal governnent and the public and the federal

governnent is due to the lack of effective conmunication. He
said the Alaska Land Use Council, created by ANILCA was a
pretty effective body, in spite of its problens, because it

brought key players to the table on a regular basis, and it
dealt with planning and regulatory issues—a |ot of good work
canme out of that,” but it was only set up to run for ten years.
He noted that there is very little institutional know edge
remaining with the federal agencies because of turnover. New
people conme to Alaska on a regular basis to nanage these areas,
and they are not particularly famliar with the areas or wth
the conprom ses built into ANILCA, he opined. Another issue is
that the public is absolutely overwhelmed with the anount of
pl anning activity and the sheer size of the planning docunents
that are produced. He said there were close to 20,000 pages of
pl anni ng docunents in 2012.

2:15:43 PM

CHAIR KELLER referred to the comment that the public is
overwhel mned by the plans and enphasi zed that one of the roles of
CACFA is to listen to the public. He noted that legislators
often hear from inpassioned, angry, and frustrated people that
have sonme kind of struggle in getting access to their cabin or
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to [trails] they are used to traveling on. He pointed out that
M. Leaphart and legislators wite letters often challenging the
pl anni ng docunents that cone out of the agencies, and sonetines
the agency responds and wll talk with legislators, which is
good; they interact and sonetinmes there are concessions and
soneti mes not. He noted that nmany of the federal agencies are
responsi ve, and sone, |ike the EPA, do not [participate].

2:17: 20 PM

MR. LEAPHART, with regard to education, remarked that CACFA is
encouraging the Governor’s Ofice and state agencies to devel op
educational prograns regarding AN LCA, ANCSA, and the Statehood
Conpact to put into high schools and universities. He referred
to the Summary Section of his PowerPoint presentation and
described a map depicting federal lands in Al aska. He explained
that it depicts the total amount of Al askan acreage nanaged by
f eder al | and managenent agencies and federally designated
wi | derness acreage by agency. He spoke of the high percentage
of federal lands and wlderness in the State of Alaska, and he
sumari zed the issues he spoke of. He said CACFA issues a
monthly  email newsl etter to approximately 1,000 people,
including legislative offices, to advise of the various federa
agency activities for planning and regulations—we try to keep
the public advised. At the sanme tinme, the public is not always
af forded an optimal opportunity to participate, which has been a
probl em since AN LCA passed, and CACFA continually works on that
issue, he related. He advised the commttee that the issues and
recommendati ons contained within CACFA s Power Point presentation
should be considered seriously, in spite of any difficulties.
He said that ANILCA said "no nore" and CACFA says "no nore." He
gave credit to Susan Smith, conmmssion nenber, for the
Power Poi nt presentation.

2:21:45 PM
CHAI R KELLER noted that the Al aska House of Representatives has
al ready passed the extension on the sunset [clause] for CACFA

He said he is grateful for the DCL.

2:22:35 PM
HB 366- | NVOLUNTARY COVM TMENT

CHAI R KELLER announced that the next order of business would be
HB 366, "An Act relating to reporting an involuntary nental
health commtnent to the National Instant Crimnal Background
Check System and relating to relief from disabilities of a

HOUSE JUD COW TTEE - 18- March 19, 2014



record of involuntary commtnent and an adjudication of nental
illness or nental inconpetence.”

2:22:41 PM
The commttee took a brief at-ease.
2:24: 00 PM

CHAIR KELLER said the commttee will not npbve the bill as he
wants to nake sure “all of the dust is cleaned off it.”

REPRESENTATI VE MAX GRUENBERG noved that the committee rescind
its action in passing CSHB 366(STA) out of commttee on March
17, 2014.

CHAI R KELLER obj ect ed.

2:24:17 PM

REPRESENTATI VE LANCE PRU TT expl ai ned that [Anmendnent 1] del etes
the Departnent of Health and Social Services (DHSS) as it does
not maintain the subject records, so it is unnecessary to have
the departnent in the bill.

CHAIR KELLER renoved his objection. There being no further
obj ection, CSHB 366(STA) was again before the commttee.

2:25: 13 PM

REPRESENTATI VE PRUI TT noved to adopt Anmendnment 1, |abeled 28-
LS1172\P. 1, Strasbaugh, 3/12/14, which reads:

Page 4, lines 27 - 28:

Delete "and the Departnment of Health and Soci al
Servi ces"

CHAI R KELLER obj ect ed.

REPRESENTATIVE PRU TT verified that Amendment 1 deletes the
Department of Health & Social Services fromHB 366.

CHAI R KELLER announced there being no objection, Amendrment 1 was
adopt ed. [ The previous objection was treated as wthdrawn.]
CHAI R KELLER announced that HB 366( STA) woul d be hel d over.

2:26: 09 PM
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REPRESENTATI VE PRU TT responded to Representative G uenberg that
he would be working on tw of [CSHB 366] fiscal notes for
Friday's neeti ng.

HB 127- OVBUDSNVAN

2:26: 30 PM

CHAI R KELLER announced that the final order of business would be
HB 127, "An Act clarifying that the A aska Bar Association is an
agency for purposes of investigations by the onbudsnman; relating
to conpensation of the onbudsman and to enploynent of staff by
t he onbudsman under personal service contracts; providing that
certain records of comunications between the onbudsman and an
agency are not public records; relating to disclosure by an
agency to the onbudsman of communications subject to attorney-
client and attorney work-product privileges; relating to
informal and formal reports of opinions and recomendations
issued by the onbudsman; relating to the privilege of the
onbudsman not to testify and creating a privilege under which
the onmbudsman is not required to disclose certain docunents;
relating to procedures for procurenment by the onbudsman

relating to the definition of 'agency' for purposes of the
Onbudsman Act and providing jurisdiction of the onbudsman over
persons providing certain services to the state by contract; and
anmendi ng Rules 501 and 503, Al aska Rules of Evidence." [Before
the conmttee was CSHB 127( STA). ]

2:26:39 PM

CHAI R KELLER explained that the Orbudsman's Ofice is in the
| egi slature, and HB 127 is a bill “about who we are.” Wthin HB
127 were points of tension, “so we, basically, went back and
took out the parts that we feel are controversial.” He advised

that the conmttee substitute is "streamined" and has a chance
of passing through the House and Senate before the end of this
sessi on. He remarked that during the interim the Orbudsman's
Ofice will be reviewed on a deeper |evel.

2:27: 52 PM
The commttee took a brief at-ease.

REPRESENTATIVE PRU TT said the commttee is working on the E
Version fromthe State Affairs [Standing Comrittee], and “we did
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anend it wth Amendnent 1 on Mnday, and Anmendnment 2 was
wi t hdrawn.”

2:32:22 PM

JIM POUND, Staff, Representative Ws Keller, Alaska State
Legislature, stated that “we are proposing to clean up this
| anguage so that the best parts of the bill can be advanced.”
Therefore, the proposed committee substitute del etes Sections 3-
5, on page 2 of the bill, which refers to the association wth
the Adm nistrative Regulation Review Commttee. It also deletes
Sections 10, 11, and 13.

2:34: 42 PM

REPRESENTATIVE PRU TT clarified for the commttee that this
substitute is Version D

REPRESENTATI VE GRUENBERG asked about Version El, which the
comm ttee had adopt ed.

REPRESENTATI VE PRUI TT explained that because Sections 3-5 are
del eted, Anendnent 1 fromthe prior neeting is elimnated.

2:36: 24 PM
The conmttee took a brief at ease.
2:36: 38 PM

REPRESENTATI VE PRUI TT noved to adopt CS for HB 127, |abeled 28-
LS0088\ D, Gardner, 3/19/14 as the working docunent.

REPRESENTATI VE GRUENBERG obj ect ed. He noted that there were
several agency representatives present who have been very
pati ent and who, he believes, did not want to be included in the
bill. He requested that they be given an opportunity to state
whet her or not they have an objection to being excluded from
CSHB 127.

2:37:51 PM

BETH LEIBOWTZ, Assistant Onbudsman, Ofice of the Orbudsnan,
responded that the proposed conmttee substitute is not
necessarily the Orbudsman's first choice, but it “gets the core
of the bill handled,” and so the office has no objections at
this tine.
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2:38:39 PM

REPRESENTATI VE BOB LYNN questioned if there should be a separate
bill in the future “to put sone of this stuff back in.”

2:39: 04 PM

M5. LEIBONTZ responded that currently the Orbudsman's Ofice
does not now have a plan to submt legislation; that would be a
future policy decision on the part of the Onbudsman.

2:39:19 PM

REPRESENTATI VE LYNN requested that the Orbudsnan's O fice advise
the commttee if the Orbudsman intends to request |egislation or
if “we should do that, so we can speed this bill along as it
iS.”

2:39: 30 PM

M5. LEIBONTZ related that assum ng the "streanlined" version of
HB 127 [becones |law] the Onbudsman's Ofice could then discuss
the possibility of having additional |egislation.

2:39:56 PM

REPRESENTATI VE GRUENBERG questi oned the purpose of deleting the
word "state" in Section 3.

2:40: 44 PM

M5. LEIBONTZ offered that in alnobst every provision of the
Onbudsman Act, the Orbudsman's authority and jurisdiction is
discussed in ternms of what the Onbudsman shall do wth an
agency, and then agency is defined. AS 24.55.160(a)(4) is the
only provision referring to a state agency versus sinply an
agency, and she noted this is a non-issue as |ong the QOrbudsnman
deals only wth state departnents. The Onbudsman has
jurisdiction over nunicipalities and school boards if they opt
into the Onrbudsman's jurisdiction, “so, having a reference to
‘state’ agency where everywhere else in the statute refers to
the onbudsman’s ability to investigate agencies <creates an
i nconsi stence for us,” she expl ai ned.

2:41: 48 PM
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REPRESENTATI VE GRUENBERG stated he supports the inclusion of
Section 3, elimnating the word "state."

2:42:17 PM

KATE BUCKHARDT, Executive Director, Alaska Mental Health Board,
Department of Health & Social Services, stated that the Al aska
Mental Health Board is now in a position to support the proposed
commttee substitute for HB 127 because the revised definition
of “agency” is renoved. She thanked the conmttee.

2:43: 00 PM

SHERRIE DAl GLE, Deputy Director, Central Ofice, Dvision of
Adm ni strative Services, Departnent of Corrections (DOC), stated
that the Department of Corrections does not object to renoving
Sections 10-11 and supports the House Judiciary Standing
Comm ttee's decision 100 percent.

2:44: 03 PM

JEFF JESSEE, Chief Executive Oficer, Al aska Mental Health Trust
Aut hority, Departnent of Revenue, questioned the ability of the
Orbudsman to obtain confidential records that are confidential
under federal |aw He noted that when HB 127 was heard in the
House State Affairs Standing Committee he was concerned about a
possible interpretation by the Onbudsman regardi ng Section 3 [AS
24.55.160(a)(4)], lines 9 and 13, page 2. “Not wi t hst andi ng
ot her provisions of law' may be being interpreted as including
federal law and not just state law, and that needs to be
clarified. He said he reviewed the National Orbudsman
Association's web site and its nodel legislation for state
onbudsnen around the country, and he noticed a significant
di fference between that |anguage, the |language in HB 127, and in

the current statute. Wthin the national nodel statute this
item would read "notw thstanding other provisions of state |aw
and not just “law’ in general, he noted. [ Alaska's current

statute refers] to records of every state agency including
confidential records, whereas the nodel statute reads "including
records nade confidential by state law," he submtted. He noted
that this statute does not allow the Onbudsman to supersede
H PPA or 42 CFR, which are the primary federal |aws regarding
confidentiality. Moreover, even if the current interpretation
of the Onbudsman is that it cannot get access to federally
protected records, it is inmportant to nodify Section [3] to nake
t hat absolutely clear, he offered.
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MR. JESSEE added that the Orbudsman's reports are prepared on a
cal endar year basis, and he suggested a fiscal year basis. He
offered that the real value of the Orbudsman's Ofice is its
ability to take individual cases and discern system c problens
that the legislature may want to address. [ The fiscal year]
will allow the legislature, in advance of the Ilegislative
session, to review whether the Onbudsman's O fice had identified
issues the legislature may want to take action on, he remarked.
For exanple, the Orbudsman web site offers the cal endar year
2012 report but not calendar year 2013 report, which would be
nost relevant to the |egislature, he opined. He pointed to the
procurenent provision, Section 6, page 3, lines 9-10, and stated
that although the Ilegislature is attenpting to mrror the
| egislative council's procurenent |anguage, “lI would suggest
that you think thoughtfully about whether the Onbudsman needs
this authority over construction.” It is his understanding that
construction is not part of the Orbudsman's core m ssion.

2:49: 33 PM

LI NDA LORD-JENKINS, State of Al aska Onbudsman, explained that
t he cal endar year basis was adopted in 2000, which is consistent
with the case |oad managenment system and it was not her policy
deci si on. Wth regard to access to the calendar year 2013
annual report, the report will come out this year, and it has
been her practice to personally deliver the annual report to all
of the legislators early in the legislative session, she stated.
She said personal considerations have kept her from doing that
this year. When she returns to Alaska she wll finish the
annual report and deliver it to the |egislature, she explained.
She acknowl edged that M. Jessie is correct as the Orbudsman has
no interest in handling construction matters, but it does have
occasi onal procurenment issues and this is its way of addressing
t hose matters.

2:53:50 PM

REPRESENTATI VE GRUENBERG suggested working wth ©Ms. Lor d-
Jenkins, M. Jessee, M. Pound, and other interested parties to
“cone up with sonething.” He renoved his objection

2:53:58 PM

ADJ QURNVENT

There being no further business before the commttee, the House
Judi ciary Standing Conmittee neeting was adjourned at 2:53 p. m
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