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COWM TTEE CALENDAR

HOUSE JO NT RESOLUTI ON NO. 18
Proposi ng amendnents to the Constitution of the State of Al aska
relating to the office of attorney general.

- HEARD & HELD

HOUSE JO NT RESOLUTI ON NO. 33

Proposi ng anmendnents to the Constitution of the State of Al aska
to increase the nunber of nenbers on the judicial council and
relating to the initial ternms of new nmenbers appointed to the
judicial council.

- MOVED CSHJR 33(JUD) QUT OF COW TTEE

HOUSE Bl LL NO. 127

"An Act clarifying that the Al aska Bar Association is an agency
for purposes of investigations by the onbudsman; relating to
conpensation of the onbudsman and to enploynent of staff by the
onbudsman under personal service contracts; providing that
certain records of comunications between the onbudsman and an
agency are not public records; relating to disclosure by an
agency to the onbudsman of comunications subject to attorney-
client and attorney work-product privil eges; relating to
informal and fornmal reports of opinions and recomendations
issued by the onbudsman; relating to the privilege of the
onbudsman not to testify and creating a privilege under which
the onbudsnman is not required to disclose certain docunents;
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relating to procedures for procurenment by the onbudsman;
relating to the definition of 'agency' for purposes of the
Onbudsman Act and providing jurisdiction of the onbudsman over
persons providing certain services to the state by contract; and
amendi ng Rul es 501 and 503, Al aska Rul es of Evidence."

- HEARD & HELD
SPONSOR SUBSTI TUE FOR HOUSE BI LL NO. 205
"An Act relating to traffic offenses commtted in a school zone;
and prohibiting changing |anes in a school zone."
- SCHEDULED BUT NOT HEARD
PREVI QUS COW TTEE ACTI ON
BILL: HIR 18

SHORT TITLE: CONST. AM ELECTED ATTORNEY GENERAL
SPONSOR('s): REPRESENTATI VE(s) STOLTZE

01/ 21/ 14 (H PREFI LE RELEASED 1/ 10/ 14
01/ 21/ 14 (H READ THE FI RST Tl ME - REFERRALS
01/21/ 14 (H STA, JUD, FIN

02/ 04/ 14 (H STA AT 8: 00 AM CAPI TOL 106
02/ 04/ 14 (H Heard & Held

02/ 04/ 14 (H M NUTE( STA)

02/ 11/ 14 (H STA AT 8: 00 AM CAPI TOL 106
02/ 11/ 14 (H Moved Qut of Conmittee

02/ 11/ 14 (H M NUTE( STA)

02/ 12/ 14 (H STA RPT 2DP 2NR 2AM

02/ 12/ 14 (H) DP. GATTIS, KELLER

02/ 12/ 14 (H NR  KREI SS- TOWKI NS, LYNN
02/ 12/ 14 (H) AM | SAACSON, HUGHES

02/ 19/ 14 (H) JUD AT 1: 00 PM CAPI TOL 120
02/ 19/ 14 (H Heard & Held

02/ 19/ 14 (H M NUTE( JUD)

02/ 28/ 14 (H JUD AT 1:00 PM CAPI TOL 120
02/ 28/ 14 (H Heard & Held

02/ 28/ 14 (H) M NUTE( JUD)

03/ 03/ 14 (H JUD AT 1:00 PM CAPI TOL 120
03/ 03/ 14 (H Heard & Held

03/03/ 14 (H M NUTE( JUD)

03/ 12/ 14 (H JUD AT 1:00 PM CAPI TOL 120
03/ 12/ 14 (H -- MEETI NG CANCELED - -

03/ 14/ 14 (H) JUD AT 1: 00 PM CAPI TOL 120

BILL: HIR 33
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SHORT TI TLE: CONST. AM MEMBERSHI P OF JUDI Cl AL COUNCI L
SPONSOR(s) : JUDI Cl ARY

02/ 28/ 14 (H READ THE FI RST TIME - REFERRALS
02/ 28/ 14 (H) JUD, FIN

03/ 05/ 14 (H JUD AT 1:00 PM CAPI TOL 120
03/ 05/ 14 (H Heard & Hel d

03/ 05/ 14 (H M NUTE( JUD)

03/ 07/ 14 (H) JUD AT 1:00 PM CAPI TOL 120
03/ 07/ 14 (H Heard & Hel d

03/ 07/ 14 (H) M NUTE( JUD)

03/ 12/ 14 (H JUD AT 1: 00 PM CAPI TOL 120
03/ 12/ 14 (H - - MEETI NG CANCELED - -

03/ 14/ 14 (H) JUD AT 1:00 PM CAPI TOL 120

BILL: HB 127
SHORT TI TLE: QOVBUDSMAN
SPONSCR(s) : RULES BY REQUEST

02/ 18/ 13 (H) READ THE FI RST Tl ME - REFERRALS

02/ 18/ 13 (H) STA, JUD

03/ 12/ 13 (H) STA AT 8: 00 AM CAPI TOL 106

03/12/ 13 (H) Heard & Hel d

03/ 12/ 13 (H) M NUTE( STA)

03/ 21/ 13 (H) STA AT 8:00 AM CAPI TOL 106

03/ 21/ 13 (H <Bill Hearing Reschedul ed to 3/26/ 13>
03/ 26/ 13 (H) STA AT 8:00 AM CAPI TOL 106

03/ 26/ 13 (H) Heard & Hel d; Assigned to Subcommttee
03/ 26/ 13 (H) M NUTE( STA)

02/ 07/ 14 (H STA AT 3: 00 PM CAPI TCOL 120

02/ 07/ 14 (H) Wor k Sessi on on above Bill

02/ 25/ 14 (H) STA AT 8:00 AM CAPI TOL 106

02/ 25/ 14 (H) Heard & Hel d

02/ 25/ 14 (H) M NUTE( STA)

02/ 27/ 14 (H) STA AT 8:00 AM CAPI TOL 106

02/ 27/ 14 (H) Heard & Hel d

02/ 27/ 14 (H) M NUTE( STA)

03/ 06/ 14 (H) STA AT 8: 00 AM CAPI TOL 106

03/ 06/ 14 (H) Moved CSHB 127(STA) Qut of Committee
03/ 06/ 14 (H) M NUTE( STA)

03/ 07/ 14 (H) JUD AT 1:00 PM CAPI TOL 120

03/ 07/ 14 (H <Bill Hearing Cancel ed>

03/ 10/ 14 (H) STA RPT CS(STA) NT 1DP 1NR 3AM

03/ 10/ 14 (H) DP: LYNN

03/ 10/ 14 (H) NR: GATTI S

03/ 10/ 14 (H) AM KELLER, KREI SS- TOWKI NS, HUGHES
03/ 12/ 14 (H JUD AT 1:00 PM CAPI TOL 120
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03/12/ 14 (H -- MEETI NG CANCELED - -
03/ 14/ 14 (H JUD AT 1: 00 PM CAPI TOL 120

W TNESS REG STER

REPRESENTATI VE Bl LL STOLTZE

Al aska State Legislature

Juneau, Al aska

PCSI TI ON STATEMENT: Testified as prine sponsor on HIR 18.

AVRUM GROSS

Sitka, Al aska

POSI TI ON  STATEMENT: Speaking in his capacity as a forner
attorney general, testified in opposition to HIR 18.

JOHN TODD
Anchor age, Al aska
PCSI TI ON STATEMENT: Testified in support of HIR 33.

BETH LEI BON TZ, Assi stant Onrbudsman

O fice of the Orbudsman

Legi sl ative Agencies and Ofices

Juneau, Al aska

POSI TI ON  STATEMENT: Speaking on behalf of the Onbudsman's
O fice, presented an overview of HB 127.

JI M POUND, Staff

Representative Ws Kel | er

Al aska State Legislature

Juneau, Al aska

PCSI TI ON  STATEMENT: Speaking on behalf of Chair Keller,
presented an anendnent to HB 127.

ACTI ON NARRATI VE

1:12: 02 PM

CHAIR WES KELLER called the House Judiciary Standing Conmttee
meeting to order at 1:12 p.m Representatives Lynn, LeDoux,

Pruitt, Guenberg, and Keller were present at the call to order.

HIR 18- CONST. AM ELECTED ATTORNEY GENERAL

1:12: 22 PM
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CHAI R KELLER announced that the first order of business would be
HIR 18, Proposing anmendnents to the Constitution of the State of
Al aska relating to the office of attorney general.

1:12: 55 PM

REPRESENTATI VE GRUENBERG requested that testifiers be allowed to
speak as anendnents are offered.

1:13: 27 PM
CHAI R KELLER cl osed public testinony.
1:14: 06 PM

[Due to technical difficulties, there is no audio from 1:14:09-
1:14:19, 1:14:28-1:14:44.]

1: 14: 45 PM

REPRESENTATI VE LEDOUX noved to adopt Anmendnent 1 to HIR 18,
| abel ed 28-LS1216\ A 3, Bullard, 3/12/14, which read:

Page 1, line 16:
Del ete "not"

Page 2, line 1:
Del et e "unl ess t he per son nmeet s t he
qualifications for a superior court judge"

Insert "if the person is licensed to practice |aw
in the State"

1:15: 43 PM

REPRESENTATI VE GRUENBERG obj ect ed.

1:15:54 PM

REPRESENTATI VE LEDOUX referred to page 1, line 16, through page
2, line 1, which read: "A person is not eligible to serve as
attorney general unless the person neets the qualifications for
a superior court judge." She explained that Anendnent 1 allows
an individual to serve as attorney general if hel/she is
"licensed to practice law in the State.”" She noted the sponsor

considers Amendnment 1 a friendly anendnent.
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REPRESENTATI VE GRUENBERG mai nt ai ned hi s obj ecti on.
1:16:52 PM

REPRESENTATI VE BILL STOLTZE, Alaska State Legislature, prine
sponsor of HJR 18, indicated his agreenent that Anendnent 1 is a
friendly anmendnent and is an attenpt to inprove HIJR 18. He
opined that there was confusion regarding qualifications of a
superior court judge as sone thought it would invite the Al aska
Judi ci al Council process. For the nost part, he opined that the
qualifications and experience are adequate and is certainly
hi gher than for other inportant offices. An [attorney general]
must be 30 years old, a citizen of the United States, have |ived
in Alaska 7 years, and not be a felon. Al aska' s chief executive
has a nuch lower threshold and has the judgnent to appoint the
attorney general, he pointed out.

1:18: 36 PM

CHAI R KELLER clarified that Amendnent 1 renoves the word "not"
on page 1, |ine [16], and changes the qualifications for
attorney general to be "licensed to practice law in the State."
Whereas the original |anguage required the qualifications be
that of a superior court judge.

1:19:10 PM

REPRESENTATIVE LYNN surmsed that if the commttee adopts
Amendrent 1, any individual licensed to practice law in Al aska
could be elected attorney general with the vote of the people.

REPRESENTATI VES STOLTZE and LEDOUX responded "yes."

REPRESENTATI VE LYNN related his understanding that within the
current structure the governor has the opportunity to vet the
qualifications of whoever he/she mght appoint as attorney
general . However, voters do not have the same opportunities to
interview or conpare applicants [as the governor]. Therefore
he suggested there should be a higher standard. He then stated
hi s opposition to Armendnent 1.

1:20: 17 PM
REPRESENTATI VE LEDOUX responded that is the whole idea of voting
during an election. She questioned whether Representative Lynn

is not supporting Anendnent 1 because he doesn't trust the
people to vet the attorney general. |If so, she noted it appears
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he wouldn't support HIR 18 in its entirety. She opined that
either Representative Lynn believes people are capable of
vetting the attorney general through the election process or
not. She indicated the only other alternative would be for the
Al aska Judi ci al Counci | to determne which candidate is
qualified and only those people could run for the office of
attorney general .

1: 21: 18 PM

CHAIR KELLER inquired as to the qualifications for a superior
court judge.

1: 22: 14 PM

REPRESENTATI VE STOLTZE expressed that his personal reason for
sponsoring HIR 18 is the potential for the Al aska Judicial
Council to insert itself in the process.

1: 22: 38 PM

CHAIR KELLER read from information provided by his staff, "The
judge of the superior court shall be a citizen of the United
States and of the state, a resident of the state for five years
precedi ng appoi nt nent, have been engaged for not |ess than five
years imediately preceding the appointnment in the act of the
practice of |law but need not be licensed to practice law in any
of the United States, and the act of practice of |aw shall be as
defined for Justices of the Suprene Court." He opined that
there is a difference.

1. 23:.36 PM
REPRESENTATI VE STOLTZE conveyed that when the governor appointed

Attorney General Renkes he was not admitted to the bar at the
time and had to scurry to obtain his credentials after being

appoi nt ed. Representative Stoltze remarked he was not certain
it was a legal requirenent as it may have been nore of a
political requirenent. However, an attorney general would have

had to have a license to appear before the Al aska Suprene Court,
and yet a governor made an appointnment of soneone wthout a
current Alaska Bar Association License. More protection is
provi ded under HIJR 18 than the current system he opined.

1: 23: 53 PM
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REPRESENTATI VE KELLER announced that Representative G uenberg
removed his objection, but Representative Lynn had not renoved
hi s obj ection.

1: 24: 56 PM

REPRESENTATI VE GRUENBERG r emar ked the | anguage in Anmendnent 1 is
unclear in ternms of the term"qualifications” on page 2, line 1,
as it could nean the statutory qualifications or going through
the Al aska Judicial Council. He pointed out that an individua
cannot becone a superior court judge unless nonm nated by the
Al aska Judicial Council, which he said he did not believe is the
intent of HIR 18. He then noted his opposition to Amendnent 1
for the aforenentioned reasons. If the attorney general is to
be elected, he opined that it is better for the individual to
nmeet the qualifications of a [superior court] judge. He related
a scenario wherein an individual could practice |aw but work for
Legislative Legal Services under a tenporary |license, or an
i ndi vidual could have been a federal official, quasi-official,
or even a bankruptcy judge who was not a nenber of the Al aska
Bar Association. He surm sed Representative Stoltze's intent is
for an attorney general to neet statutory qualifications rather
t han goi ng through the Al aska Judicial Council.

REPRESENTATI VE STOLTZE responded the whole point of HIR 18 is to
not have the governor, or the Al aska Judicial Council, or the
Al aska Bar Association [involved], but to give the [vote on the
attorney general] to the people of Al aska. He admtted he may
have been careless with the use of the original |anguage, but is
concerned whenever there is an invitation for the Al aska Bar
Associ ation to get between the people of Al aska.

1: 28: 49 PM

REPRESENTATI VE ~ LEDOUX  advised that under AS  22.05.070
Qualification of [Justices for the Suprene Court], that forner
Attorney General Dan Sullivan would not have qualified as being
in the active practice of law or anyone who is in an elective

of fice. She remarked that she trusts the people and whatever
candidate has qualifications wll cone out in the election
process.

1:29:39 PM

REPRESENTATI VE GRUENBERG advi sed t hat AS 22.10. 090,
[Qualification of Judges of the Superior Court] includes the
| anguage "... be licensed to practice law in this state.” | f
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the conmittee is reviewing the |anguage analytically and it is
left up to the people, he questioned why the attorney general
should have to have a Ilicense to practice in Al aska. He
clarified that he was putting up "sidebars"” on the argunent that
not just anyone can be the attorney general, as they nust at
| east be licensed to practice |aw.

1: 31: 30 PM

REPRESENTATI VE LYNN questioned if a person could be fully
qualified to be a superior court judge, but not necessarily
nom nat ed.

REPRESENTATI VE LEDOUX responded "yes."

REPRESENTATI VE STOLTZE stated that many qualified people get cut
off during the nom nee stage, which is a central part of this
di scussi on.

1: 32: 49 PM

REPRESENTATI VE PRU TT questioned whether the [attorney general]
gualifications should be attached to the statute, which can be
changed by 21, 11, a mjority vote in the House and Senate
respectively, and the governor. If the intent is for the
[attorney general] to be "licensed to practice law in the state”
and that is the extent of it, then perhaps that's it rather than
tying it to a statute that has the possibility of being changed.
Therefore, he opined that the |anguage should be clear regarding
the qualifications.

1: 34: 03 PM

REPRESENTATI VE GRUENBERG infornmed that the qualifications to
practice law and standards for the Bar exam are set by the
Suprene Court as delegated in statute; and constitutionally the
Al aska Bar Association is under the Al aska Suprene Court. The
phrase "licensed to practice law in this state" is one of the
qualifications in HIR 18, which he interpreted under the Al aska
State Constitution to mean an active license rather than an
inactive or retired |icense because one is not able to practice
law with an inactive |icense.

1: 36: 16 PM

The conmttee took a brief at-ease.
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1: 37: 32 PM

CHAI R KELLER requested Representative LeDoux w thdraw Amendnent
1 in order to obtain the testinony of former Attorney GCeneral
Avrum Gross on the unanmended resol ution.

1: 38: 14 PM
REPRESENTATI VE LEDOUX wi t hdr ew Anendnent 1.
1: 38: 42 PM

CHAI R KELLER, in response to Representative Stoltze, said in the
event Representative Stoltze's attorney cared to testify he/she
woul d be heard as the conmmttee will hear anyone that calls or
conmes before it.

1: 39: 04 PM

REPRESENTATI VE LYNN noted that he was considering offering an
anmendnent that involves the attorney general running on the sane
ticket as the governor and |ieutenant governor.

1: 40: 01 PM

CHAI R KELLER announced HIJR 18 would be heard on Monday at 1:00
p. m

1:40: 23 PM

AVRUM GRGCSS infornmed the conmmittee he was an assistant attorney
general under former [Attorney Ceneral] Ral ph Mbody and Governor
WIlliam Egan at statehood, and then attorney general under
Governor Jay Hammond for six years. He noted he has been an
Al askan resident for nore than 50 years and lives at the old
Chat ham Cannery located in Sitko Bay, across Chatham Straits
from Angoon.

MR, GROSS noted that this issue was intensely debated at the
Al aska Constitutional Convention and introduced in at |east 10
or 12 |egislatures since then. Each body that has considered
this issue in depth, be it Republican, Denocrat, Liberal, or
Conservative, has concluded that the present system works well
for Al aska and an elected system would cause unwanted probl ens,
he opi ned. In Alaska, the responsibility granted to the
attorney general is unusual in that every single |legal function
of the state is perfornmed under the auspices of the attorney
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general and the assistants he/she appoints to the departnent.
Furthernore, the attorney general is responsible for all lega
advice to state agencies and the nyriad of daily problens, such
as permts, whet her regulations qualify under st at ut es,
qualifications for benefits by an applicant, federal/state
conflicts for fish and gane, et cetera. The aforenentioned
occupi es a huge anount of the departnent's efforts. Mor eover ,
the Departnent of Law is responsible for offering [|egal advice]
to the governor's office, which is the only office with that
responsi bility. He explained that the attorney general is the
sole state official who has standing to represent the state in
court and is responsible for enforcing all of the crimnal |aws
of the state through appointed district attorneys and assistant
district attorneys.

MR. GROSS described other states with an elected attorney
general as very different from Al aska. For instance, in
Washington and California crimnal prosecutions are handled by
el ected district attorneys and are not subject to the attorney
general's supervision at all. In every state with an elected
attorney general, the governor has an extensive staff of
attorneys just to advise his office and in many of these states
i ndi vi dual departments have their own attorneys hired by and
responsi ble to comm ssioners. This system makes consistency
with regard to the legal advice dictated from the attorney
general's office difficult or inpossible as the attorney general
is called in after the fact. When the attorney general is the
sole legal official of the state, the attorney general's actions
have an enornous inpact on the day-to-day operations of state
governnment, including the fact that prosecution of crimnal |aw
is an inmportant public function in which the public is seriously
i nt erest ed. Mai ntai ning a snooth operation of state governnent
under consistent l|legal advice is critical. Mor eover, he said

advising the governor of |egal problens before they occur is
very inportant to the success of the governor's admnistration

Al aska's framers desired centralized executive power and
determ ned that the attorney general should be appointed by the
governor who, under the Alaska State Constitution, is solely
responsible to the people of Alaska for the effective operation
of state governnent. The governor is the one statew de el ected
official who cannot nmke excuses or blame anyone else. He
recalled a statewde call-in show when Governor Hammond, in
response to a caller, said he, as the governor was the chief |aw
enforcement official in the state

MR. GROSS posed a scenario depicting why the attorney genera
appoi ntment and control by the governor is so integral to state
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policy. Suppose a gubernatorial candidate who runs on a
platform addressing donestic violence is elected and this
governor directs the comm ssioner of the Departnment of Public
Safety [and the elected attorney general] that he wants nore
energy spent on the donestic violence issue, a task force
established, et cetera. When the governor is then up for re-
election and the public conplains that he/she didn't | ower
donmestic violence, the governor can point to the elected
attorney general and say it is his/her fault. The elected
attorney general can blame the governor and say he gave it every
priority he thought it deserved in the context of the overall
crimnal justice operation. He questioned, who Al askans are
supposed to believe under those circunstances. Under the Al aska
State Constitution, the theory is that the governor is to be
responsi ble for everything as the governor has the authority to
appoi nt people to carry out his prograns.

MR. GRCSS noted that the Departnent of Law is no different than
any other departnment and should ensure that state governnent
runs well and that the governor is responsible for what happens.
He noted that nost of the efforts for change are based around
the notion that the attorney general is a nouthpiece for the
governor, that the attorney general is too involved in the
political process, and that nmaking him the people's attorney by
electing the attorney general would alleviate that problem
However, that is not the case. During his nine years of
experience and from everything he knows about the Departnent of
Law, he opined that if an attorney general wants to help the
governor, politically or otherw se, he does the governor service

by telling the truth, as in reality. He remarked that the
governor is no different than any other client-attorney
rel ati onship. The attorney general in this state is not the
law, but he's a |awer who gives opinions to the governor, and
to the state agencies. If he/she gives a bad opinion and gets
the governor in trouble, people have access to freely use the
courts. He reiterated that the attorney general does the

governor no favor by not telling him the best |egal course he
could follow, or that what the governor plans to do is not
consistent wth [ aw, he opi ned.

1: 52: 16 PM

MR. CGROSS continued that elected attorneys general have their
own political agenda and it could be that the attorney genera
position is a stepping stone to the position of governor or
senator, so it is often not in the attorney general's best
interest to nake the governor | ook good. He questioned how the
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el ected attorney general is going to raise noney and from whom
trial |awyers or corporations. He opined that the present
system is not broken as it has worked very well, and suggested
the legislature not fix it. Thank you for the opportunity to
testify. | would be happy to answer any questi ons.

1: 55: 13 PM

CHAI R KELLER announced HIJR 18 woul d be set asi de.

HIR 33- CONST. AM MEMBERSHI P_OF JUDI Cl AL COUNCI L

1:57:18 PM

CHAI R KELLER announced that the |ast order of business would be
HIR 33, "Proposing anendnents to the Constitution of the State
of Alaska to increase the nunber of nmenbers on the judicial
council and relating to the initial terns of new nenbers
appointed to the judicial council.” [Before the commttee is
CSHIJR 33, Version 28-LS1509\U, Wallace, 3/3/14.]

1:58: 11 PM
CHAI R KELLER opened public testinony.
1:58: 18 PM

JOHN TODD stated he fully concurs with the |anguage of HIR 33
but it does not go far enough to address other serious issues in
the legal system He related his own experience with a court
violating its own laws as set out in the Al aska Rules of
[ Prof essional] Conduct, specifically Rule 11. He stated support
for HIR 33. He then highlighted a statenment from M ke Huckabee
in which he referred to the judicial system as imoral, and
noted that U S. Senator Lisa Mrkowski had rather derogatory

corments about the legal system at the national |evel. The
current process is one of selecting |awers to be considered for
judgeships with input fromfellow | awers who will defend their

own regardless of the facts, he opined. This |egislation goes a
|l ong way toward correcting a flawed process.

2: 03: 58 PM
CHAI R KELLER cl osed public testinony.

2:04: 40 PM
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The conmttee took a brief at-ease.
2:04:59 PM

CHAI R KELLER pointed out that the next conmttee of referral for
HIR 33 is the House Finance Conmittee and there is a conpanion
[resolution] to HIR 33 in the Senate that is headed to the House
Fi nance Comm tt ee. He then noted his preference for noving HIR
33 out of the House Judiciary Standing Comrittee today.

REPRESENTATI VE GRUENBERG suggested that the House or Senate
version of HIJR 33 [be assigned] to the House Judiciary Standing
Commttee rather than "punting" it to another comttee,
otherwise this commttee will not have an opportunity to review
the Senate's revisions.

CHAIR KELLER assured the conmmttee that the Senate Judiciary
Standing Conmittee is giving the resolution a thorough vetting
as is the House Judiciary Standing Conmm ttee. The two versions

will cone together in the [House] Finance Conmittee, he
expl ai ned.
2:07: 05 PM

REPRESENTATIVE LYNN noved to report CSHIR 33, \Version 28-
LS1509\U, Wallace, 3/3/14, out of commttee wth individual
recommendati ons and t he acconpanying fiscal notes.

2:07: 44 PM

REPRESENTATI VE GRUENBERG objected, noting that his questioning
and statenments on the record speak for thenselves. He then
opi ned that nenbers of this commttee should have an opportunity
to weigh in on potential Senate Judiciary Standing Conmittee
changes. This is an Alaska State Constitutional anmendnent
dealing wth the judiciary and not an Alaska State
Constitutional anmendnent dealing with the financial process in
this institution. He related his inpression that people are
anxious to pass the bill, yet it is too inportant to rush
t hr ough. He opined that the House Judiciary Standing Conmttee
has a responsibility and if the conmttee does not exercise that
responsibility on an issue like this, then nenbers can hardly
conplain at what happens in the rest of the process. The
commttee cannot endorse HIR 33 if the commttee has not vetted
it thenselves and this is sonmething to be taken seriously, he
opi ned.
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2:09:22 PM

CHAI R KELLER offered that the committee agrees that HIR 33 is a
very inportant and serious matter as it proposes a vote to go
before the people, particularly on this topic. Therefore, he
surm sed that Representative Guenberg did not nean to say that
the House Judiciary Standing Conmittee hasn't given HIR 33 a
t hor ough vetting.

REPRESENTATI VE GRUENBERG noted his agreenent that the House
Judiciary Standing Conmittee has had opportunities [to vet HIR
33], but pointed out he does not know where the conpanion to HIR
33 is in the Senate and whether it is identical to Version U

that is before this conmttee. If the Senate's resolution is
identical he said he would feel nore confortable. However,
there are unknowns in terns of what the conpanion bill wll be
if it passes the Senate. He reiterated that the judicial system
works well, the system of selecting judges works well, and the

Al aska State Constitution is relatively new.
2:11: 15 PM

CHAI R KELLER interrupted Representative G uenberg and asked that
he speak to his objection as his comments are clearly on the
record by prior testinony and discussion. He said he does not
want the commttee to get into a debate.

REPRESENTATI VE GRUENBERG responded that he thought this was the
time to debate HIR 33.

CHAIR KELLER related that HIJIR 33 has been debated and currently
there is a notion to nove HIR 33. He rem nded Representative
G uenberg of his objection and that he should be speaking to his
objection to noving HIR 33 out of conmittee.

REPRESENTATI VE GRUENBERG, noting that he is not arguing wth
Chair Keller, related his understanding that this is the time to
debate the main issue on the content of HIR 33 and whether it
shoul d nove out of commttee.

2:12: 19 PM

The conmittee took a brief at-ease.

2:13:12 PM

HOUSE JUD COW TTEE - 15- March 14, 2014



CHAIR KELLER explained that when legislation is before the
coommittee for debate the legislation is first before the
commttee for presentation during which questions can be asked
and nenbers can interact with the sponsor and hear from various

w tnesses who call in to testify. After questions are answered,
the legislation is then noved before the conmttee for
di scussi on. He explained that in this case, when he closed

public testinony and said the resolution is before the commttee
for discussion, instead of discussion there was a notion to nove
the resolution out of conmttee to which Representative
Gruenberg objected. Therefore, the question before the
committee is whether or not HIR 33 should nove from conmittee.

2:14: 32 PM
The conmmittee took a brief at-ease.
2:15: 34 PM

CHAIR KELLER then requested that Representative G uenberg speak
to a procedural nmotion to nove the resolution out of committee,
but not to go beyond that. In further response to
Representative G uenberg, Chair Keller clarified that a non-
debat abl e procedural notion is before the conmttee and he wll
call the roll. He then requested the roll call vote be taken.

A roll call vote was taken. Representatives LeDoux, Lynn,
Pruitt, and Keller voted in favor of reporting CSHIR 33, Version
28-LS1509\U, Wallace, 3/3/14, from conmttee. Representati ve
Gruenberg voted against it. Therefore, CSHIR 33(JUD) was
reported from the House Judiciary Standing Commttee by a vote
of 4-1.

2:17:45 PM

The conmttee took an at-ease from2:17 p.m to 2:29 p. m

HB 127- OVBUDSVAN

2:31:22 PM

CHAI R KELLER announced that the final order of business would be
HB 127, "An Act clarifying that the A aska Bar Association is an
agency for purposes of investigations by the onbudsman; relating
to conpensation of the onbudsman and to enploynent of staff by
t he onmbudsman under personal service contracts; providing that
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certain records of comunications between the onbudsman and an
agency are not public records; relating to disclosure by an
agency to the onbudsman of communications subject to attorney-
client and attorney work-product privileges; relating to
informal and formal reports of opinions and recomendations
issued by the onbudsman; relating to the privilege of the
onbudsman not to testify and creating a privilege under which
the onmbudsman is not required to disclose certain docunents;
relating to procedures for procurenent by the onbudsnman;
relating to the definition of 'agency' for purposes of the
Onbudsman Act and providing jurisdiction of the onbudsman over
persons providing certain services to the state by contract; and
anmendi ng Rules 501 and 503, Al aska Rules of Evidence." [Before
the coonmttee is CSHB 127(STA). ]

2:34: 09 PM
BETH LEIBOWTZ, Assistant Onbudsman, O fice of the Orbudsnan,

Legi sl ati ve Agencies and Ofices, explained that Section 1 would
unfreeze the onbudsman's salary and allow step increases as the

position is a high level salary that is not set Ilike a
conmmi ssioner or director; rather it is currently frozen at Range
26, Step A Therefore, the onbudsnan, wunlike her staff,

currently never receives a pay increase.
2:35: 05 PM

REPRESENTATI VE GRUENBERG related his wunderstanding that the
onbudsnmen is not under the jurisdiction of the State Oficers
Conmpensat i on Conmm ssi on.

2:35:33 PM

M5. LEIBONTZ replied yes, explaining that since the onbudsman
is in the legislative branch, the executive salary setting has
nothing to do with the onbudsman's office.

2:35:44 PM
REPRESENTATI VE GRUENBERG inquired as to whether the onbudsman
would prefer to be wunder the State Oficers Conpensation
Comm ssi on.
M5. LEIBONTZ responded "No," specifying that the onbudsman

would sinply like the salary provision to remain simlar to what
it is now, but allow step increases. In further response to
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Representative Guenberg, M. Leibowitz confirned the | anguage
of HB 127 is sufficient to allow the step increases.

2:36:14 PM

M5. LEIBONTZ, returning to her review of HB 127, expl ained that
Section 2 clarifies an anbi guous issue regarding the onmbudsman's
office ability to use the personal services contract provision
that is provided for other |egislative agencies under AS

24.10. 060(f). She opined that Legislative Affairs Agency
personnel believe the onbudsman's office can [use the persona
services contract]. However, the onbudsman's office would Iike

this [confirnmed] so it is not required to go through the
| egi sl ative history of several different versions of Title 24.

2:37: 01 PM

REPRESENTATI VE GRUENBERG questioned whether any |legislative
contracts have to go through the State Procurenent Code or

solely through Legislative Council. In the event HB 127 passes,
what provision would apply: the State Procurenent Code,
Legi sl ative Council, or both.

M5. LEIBOMNTZ answered that neither is the case as personal
services contracts basically allow tenporary staff on board.
Since it is not a procurenent nmatter, it does not require
Legi sl ative Council. As the onbudsman's office has to budget,
she related her understanding is that the onbudsman can nake
this determ nation, she opined.

2:37:52 PM

M5. LEIBONTZ deferred to Chair Wes Keller regarding Sections 3-
5 as the onbudsman's office does not support those sections.

2:38: 12 PM

CHAIR KELLER stated he was the sponsor of [the anendnents] to
those sections in the House State Affairs Standing Commttee.
He then noted there is an anendnent pending in the House
Judiciary Standing Conmmttee which would increase reporting and
formalize the interaction process between the onbudsman's office
and the legislature. The onbudsman's office is conplaint driven
and these sections request information on the conplaints the
onbudsman deci des not to investigate, he explained.

2:39: 01 PM

HOUSE JUD COW TTEE - 18- March 14, 2014



M5. LIEBONTZ, returning to her presentation, explained that
Section 6 deals wth the onbudsman's powers during an
i nvestigation. Currently, AS 24.55.160(a)(4) provides that
"notw thstanding other provisions of |aw, have access at all
tinmes to records of every state agency, including confidential
records, except sealed court records, production of which my
only be conpelled by subpoena, and except for records of active
crimnal investigations and records that could lead to the
identity of confidential police informants." She hi ghli ght ed
that this is the one reference as to "state agency" in the
Onbudsman Act rather than "agency." Since the onbudsnman has
jurisdiction over nmunicipalities and school districts that opt
in, and within the crimnal division section over sone private
contractors within HB 127 the intention of HB 127 is to delete
"state" so the legislation sinply refers to an agency, she
expl ai ned.

2:40: 30 PM

REPRESENTATI VE GRUENBERG questioned if "state agency" or
"agency" is defined.

V. LIEBONTZ specified that "agency”" is defined in AS
24.55. 330.

REPRESENTATI VE GRUENBERG asked if "state agency” is defined.

M5. LIEBOW TZ responded "No," and explained that the onbudsnman
statute references "agency" and that 1is included in the
definition "state departnents"” and goes through a long list of
state and nunicipal entities that can be included.

2:41: 21 PM

M5. LEIBOW TZ, continuing her presentation, stated that Section
7 adds an anti-waiver provision specifically targeted to allow
state agencies or other entities to share advice it has received
from the Departnent of Law should the agency so choose, as the
onbudsman's office does not have mandatory access. |In the past,
state agencies have provided comrunications with the Departnent
of Law and on occasion it has happened by accident and sonetines
deliberately in order to explain what appeared to be an
ot herwi se unexpl ainable action on the agency's part. She
related the onbudsman's understanding that agencies sharing
comuni cations from the Departnent of Law with the onbudsman's
office places the agency in danger of conpletely waiving its
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attorney-client privilege in a mnner that could harm it in
litigation with a private litigant. Therefore, the onbudsman's
office requests that the state agencies be allowed to be candid
wi t hout causi ng them additional damage.

REPRESENTATI VE GRUENBERG poi nted out that AS 25.55.330(2) is a
| engt hy definition of agency.

2:43: 08 PM

M5. LEIBONTZ remarked that wthin Section 8, the onbudsnman
currently has the privilege not to testify in a judicial
proceedi ng, which is typical of onbudsnman acts created by state

gover nnment s. She explained that the onbudsman's privilege is
not express regarding its files and docunments acquired [during
an investigation]. Although the aforenentioned has not been an

active problem she related that the onbudsman would |ike the
privilege made very clear that it does not testify or produce
docunents fromits office.

REPRESENTATI VE GRUENBERG asked if this applies only to judicia
or admi nistrative proceedings, but not to |egislative hearings.
He posed a scenario wherein the onbudsman prepared a report
leading to a legislative hearing under oath wth subpoena
powers, and the onbudsman's office could be conpelled to testify
as it is a branch of the |egislature.

2:44: 34 PM

M5. LEIBONTZ confirmed that the onbudsman has not attenpted to
remove itself fromlegislative subpoena power. Returning to her
presentation, she referred to Section 9, which would allow the
onbudsman to adopt procurenent regulations simlar to those used
by the remainder of the |legislative branch. The | anguage in
Section 9 also mmkes it clear that when the onbudsman uses
her/his discretion to hire an investigator it does not require a
procurenent request for proposals or conpetitive bids, she
opi ned.

CHAI R KELLER requested Ms. Leibowitz skip Sections 10-11 as they
are proposed to be del et ed.

2:45: 45 PM

REPRESENTATI VE = GRUENBERG speaking as a nenber of t he
Legi slative Council, asked whether the intention is to prepare
regul ations that solely apply to the onbudsman's office. He
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opined that Legislative Council wuld likely benefit from
knowi ng the thinking of the onbudsman's office regardi ng whet her
regul ations should be adopted for other aspects of |egislative
procur enent .

M5. LEIBONTZ agreed to share the onbudsman's office regul ations
with Legislative Council as it is the only legislative branch
entity that actually does any form of procurenment regulations.
Since the onbudsman's office has been given this particular
status, it wants it to work as well as possible, she opined.

2:46:34 PM

MS. LEIBONTZ noved on to Section 12, which would require a two-
thirds nmajority to ratify a statute change that would affect
Rul es of Evidence 503 regarding attorney-client privilege and a
change to the existing statutory privilege against testifying.

REPRESENTATI VE GRUENBERG conment ed t hat this IS t he
constitutional way to do an indirect court rule anendnent.

2:47: 43 PM

M5. LEIBOWTZ, continuing her presentation, advised that since
Section 13 deals with the effective date for Sections 10-11 and
there are anendnents to delete Sections 10-11, she would not
comrent further. Section 14 is simlar to Section 12 in that it
deals with indirect court rule anendnents and basically provides
that Sections 7-8 wll only take effect if it a two-thirds
majority vote is received.

2:48: 35 PM

CHAIR KELLER reiterated that the onbudsman's office is part of
the legislature and the Ilegislature not only chooses the
onbudsman but sets the salary, can fire the onbudsman, and sets
the rul es. The onbudsman's office has investigative powers and
is conplaint driven. Therefore, a citizen of Al aska who feels
he/ she has received a raw deal by the admnistration can | odge a
conplaint with the onbudsman's office which has a process wth
which to respond, investigate, and determine if the conplaint
has nerit. He remarked there are inportant "clean up"
provi sions in HB 127.

2:50: 08 PM
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VB. LEIBONTZ characterized Chair Keller's sumary as
reasonabl e, although she pointed out that the |legislature
originally and deliberately created the onbudsman, established
the salary in statute, and established the procedures of the
office that would be set by the onbudsman. The legislature
appoints the onbudsnman and can fire the onbudsman, but very
deliberately made the decision that this entity that responds
directly to citizens would function independently to a l|arge
extent, she opined.

2:50: 43 PM

CHAI R KELLER agreed, announced public testinony was closed, and
stated HB 127 is before the commttee for anendnents and debat e.

2:51: 08 PM

CHAI R KELLER noved to adopt Anmendnent 1, | abeled 28-LS0088\E. 1,
Gardner, 3/11/14.

Page 2, line 11, followng "if":
Delete "the chair of"

Page 2, line 12, follow ng "requests an":
| nsert "onbudsnman”

Page 2, line 18, follow ng "conpl ai nant™":
Del ete "consents to disclosure"
| nsert "requests"

REPRESENTATI VE PRUI TT obj ected for purposes of discussion.
2:51: 34 PM

JIM POUND, Staff, Representative Ws Keller, Alaska State
Legi sl ature, advised that Sections 3-5 of this legislation are
based wupon comunications directly between the onbudsman's
office and the legislature via the Admnistration Regulation
Review Conmmttee, which has the authority to operate and neet
year round and represents both houses of the |legislature.

Amendnment 1 proposes on page 2, line 11, deleting of the
| anguage, "the <chair of" which would then read "if the
Adm ni strative Regul ati on Revi ew Committee requests an
i nvestigation on behalf of the legislature or". He expl ai ned
that the full commttee votes and if the conmttee decides to
investigate it will submt an investigation request. Al so, the

onbudsman does have the right to say "no," as it is a "my"
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i nvestigate scenario, he opined. In response to a conmittee
menber's concern that the language in HB 127 authorizes the
Adm nistrative Regulation Review Commttee the power to
investigate, followng the |anguage "requests" the |anguage
"onbudsnman” was i nserted specifically to state t he
Adm ni strative Regulation Review Commttee has the authority to
"request” the onbudsman to investigate. Wth regard to the
concern by the onbudsman's office as to how an individual files
a conplaint and whether or not they intend for their name to be
attached to the [conplaint], the |anguage "consent to discl ose"
on page 2, line 18, was changed to "requests", which requires
the actual conplainant to request their name be included if they
so choose.

2:54:29 PM

CHAIR KELLER, remnding the commttee that the onbudsman does
not support the inclusion of Sections 3-5, explained that he
proposed Amendnent 1 because he determned that the |egislature
has an interest in reviewng what the onbudsman's does and the
degree of independence the office holds fromthe |egislature, so
that the legislature can evaluate whether or not the conplaints

are valid. He opined it is conpletely appropriate for the
committee to consider these amendnents, and added that future
amendnents can be brought forth that wll further refine or

remove Sections 3-5, at the discretion of the House Judiciary
Standi ng Comm ttee.

2:55:38 PM

REPRESENTATI VE CGRUENBERG noved that Anendnent 1 be broken into
three parts, with one for each section involved in HB 127.

2:56: 27 PM

CHAI R KELLER announced that he would w thdraw Anendnent 1 until
the next nmeeting and put the changes in and work from a
[commttee substitute], although he stated he would rather the
anendnent not be split due to tine restrictions.

2:56:45 PM

REPRESENTATI VE GRUENBERG wi t hdrew his [notion].

2:57:42 PM
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REPRESENTATI VE PRU TT rel ated his understanding that Anendnent 1
allows the Adm nistrative Regulation Review Commttee authority
to request an investigation, while requests to include the nane
of the conplainant on the conplaint and the reason the onmbudsnan
does not investigate conplaints will only go to the chair of the
Adm nistrative Regulation Review Commttee. Therefore, the
initial investigation [request] comes from the whole commttee,
while the comunications back is only required to go to the
chair.

MR. POUND responded "That is correct.”
2:58: 58 PM

REPRESENTATI VE PRU TT renoved his objection. There being no
further objection, Amendnent 1 was adopt ed.

2:59:18 PM

REPRESENTATI VE PRUI TT noved to adopt Anmendnent 2, |abeled 28-
LSO088\ E. 3, Gardener, 3/12/14.

Page 1, lines 8 - 11

Delete "relating to the definition of 'agency'
for purposes of the Onbudsman Act and providing
jurisdiction of the onmbudsnman over persons providing
certain services to the state by contract or grant and
over instrunentalities of the state;"

Page 4, lines 7 - 30:
Delete all material.

Renunber the follow ng bill sections accordingly.

Page 5, lines 15 - 18:
Delete all material.

Renunber the following bill section accordingly.
Page 5, line 22:

Delete "sec. 12(a)"

I nsert "sec. 10(a)"
Page 5, line 24:

Del ete "sec. 12(b)"
I nsert "sec. 10(b)"
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CHAI R KELLER obj ect ed.
2:59: 38 PM

REPRESENTATI VE PRUI TT expl ai ned stated that Amendnment 2 del etes
Sections 10, 11, and 13, wth Sections 10-11 being the key
pi eces. The onbudsman's office requested in Section 10 that the
| egislature clarify whether or not the onbudsman  has
jurisdiction over the Alaska Bar Associ ati on, which is

essentially "instrunentality," and adds to its current
jurisdiction contracts awarded by state agencies that provide
prison, or halfway house, or simlar residential services. He

specified that Anendment 2 del etes those provisions.

REPRESENTATI VE LEDOUX surm sed then that under Anendnent 2 the
| egislature is not only taking out the prison, halfway house
[or simlar residential services on behalf of the Departnent of
Corrections], HB 127 is also taking out "instrunentality." She
asked if the Al aska Bar Association will clearly not be subject
to the jurisdiction of the onbudsman if Anendnent 2 passes

3:01: 52 PM

CHAI R KELLER responded "Definitely not,"™ as under AS 08.08.010
the Alaska Bar Association was created by the Al aska State
Legi slature and the onbudsman is an investigative arm of the
| egi slature, and therefore has the authority to investigate the
Al aska Bar Associ ation. However, he added that this is a
provision has a history of contention as essentially the
onbudsman is requesting clarification on whether or not the
Al aska Bar Association is under the investigative jurisdiction
of the onbudsnman's office. By passing Anendnent 2, the
| egi sl ature does not clarify that, and avoids the question for
now.

3:03: 03 PM

REPRESENTATI VE LEDOUX questioned as to why the |egislature would
not want to clarify [whether or not the Alaska Bar Association
is under the investigative jurisdiction of the onbudsman's
of fice]. What is the down side of determ ning whether it is
under the jurisdiction or not, she asked.

REPRESENTATI VE PRUI TT expl ai ned that he does not want HB 127 to
not pass because of the controversy and potential jurisdiction
i ssues surrounding this particular piece of it. Therefore, he
proposed Amendnent 2.
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REPRESENTATI VE LEDOUX surmised then that if the onbudsnan
requests clarification, it would be best to place the clarifying
| anguage in an entirely separate bill so HB 127 can nake its way
t hrough the | egislature.

CHAIR KELLER suggested that is a good question to ask the
onbudsman as this is the onbudsman's housekeepi ng | egi sl ati on.

3:06:12 PM

REPRESENTATI VE GRUENBERG stated he previously nmade a mistake in
that he would prefer not to include Anendnent [1] in the
[comm ttee substitute] but rather to divide the [pieces] of
Amendrment 1 as he prefers to debate each separate piece. He
said the onbudsman should have jurisdiction to investigate
regarding the Alaska Bar Association. He then requested the
committee not incorporate [Anendnent 2] into a conmttee
substitute, and also revisit Amendnent 1 and debate each
separate piece.

3:07: 23 PM

CHAI R KELLER offered that Representative Pruitt could w thdraw
his nmotion [to adopt Amendnent 2] and noted there was extensive
testinmony in the House State Affairs Standing Conmittee
regardi ng concerns contractors have had.

3:08: 06 PM

CHAI R KELLER wi t hdrew hi s objection to Anendnent 2.
REPRESENTATI VE PRU TT wi t hdrew proposed Amendnent 2.

[HB 127 was hel d over.]

3:10: 13 PM

ADJ QURNVENT

There being no further business before the commttee, the House
Judi ciary Standing Conmttee neeting was adjourned at 3:10 p. m
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