ALASKA STATE LEG SLATURE
HOUSE JUDI Cl ARY STANDI NG COWM TTEE
March 7, 2014
1:12 p.m
DRAFT DRAFT DRAFT DRAFT DRAFT DRAFT DRAFT DRAFT

VEMBERS PRESENT

Representative Wes Keller, Chair
Representative Bob Lynn, Vice Chair
Represent ati ve Neal Foster
Representative Lance Pruitt
Representati ve Max G uenberg
Representative Gabriell e LeDoux

MEMBERS ABSENT
Representative Charisse Ml lett
COW TTEE CALENDAR

HOUSE BI LL NO. 255
"An Act relating to unmanned aircraft systens; and relating to
i mges captured by an unmanned aircraft system”

- MOVED CSHB 255(JUD) QUT OF COW TTEE

HOUSE JO NT RESOLUTI ON NO. 33

Proposi ng anendnents to the Constitution of the State of Al aska
to increase the nunber of nenbers on the judicial council and
relating to the initial ternms of new nmenbers appointed to the
judicial council.

- HEARD & HELD

HOUSE BI LL NO. 127

"An Act clarifying that the Al aska Bar Association is an agency
for purposes of investigations by the onbudsman; relating to
conpensati on of the onbudsman and to enploynent of staff by the
onbudsman under personal service contracts; providing that
certain records of comunications between the onbudsman and an
agency are not public records; relating to disclosure by an
agency to the onbudsman of communications subject to attorney-
client and attorney work-product privil eges; relating to
informal and formal reports of opinions and recomendations
issued by the onbudsman; relating to the privilege of the
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onbudsman not to testify and creating a privilege under which
the onmbudsman is not required to disclose certain docunents;
relating to procedures for procurenent by the onbudsnman;
relating to the definition of 'agency' for purposes of the
Onbudsman Act and providing jurisdiction of the onbudsman over
persons providing certain services to the state by contract; and
anmendi ng Rul es 501 and 503, Al aska Rul es of Evidence."

- BILL HEARI NG CANCELED
PREVI QUS COW TTEE ACTI ON
BILL: HB 255

SHORT TI TLE: UNMANNED Al RCRAFT SYSTEMS
SPONSCR(s) : REPRESENTATI VE(s) HUGHES, HI GA NS, THOWSON, PRUI TT

01/ 21/ 14 (H) PREFI LE RELEASED 1/17/14

01/ 21/ 14 (H READ THE FI RST TI ME - REFERRALS

01/ 21/ 14 (H STA, JUD

01/ 28/ 14 (H) STA AT 8: 00 AM CAPI TOL 106

01/ 28/ 14 (H Heard & Held

01/ 28/ 14 (H) M NUTE( STA)

02/ 04/ 14 (H STA AT 8: 00 AM CAPI TOL 106

02/ 04/ 14 (H Moved CSHB 255(STA) Qut of Conmittee
02/ 04/ 14 (H M NUTE( STA)

02/ 05/ 14 (H STA RPT CS(STA) 3DP 4NR

02/ 05/ 14 (H DP: | SAACSON, KREI SS- TOWKI NS, HUGHES
02/ 05/ 14 (H) NR M LLETT, GATTIS, KELLER, LYNN
02/ 12/ 14 (H JUD AT 1:00 PM CAPI TOL 120

02/ 12/ 14 (H Heard & Held

02/ 12/ 14 (H) M NUTE( JUD)

03/ 05/ 14 (H JUD AT 1:00 PM CAPI TOL 120

03/ 05/ 14 (H Schedul ed But Not Heard

03/ 07/ 14 (H JUD AT 1: 00 PM CAPI TOL 120

BILL: HIR 33
SHORT TI TLE: CONST. AM MEMBERSHI P OF JUDI Cl AL COUNCI L
SPONSOR(s) : JUDI Cl ARY

02/ 28/ 14 (H READ THE FI RST TIME - REFERRALS
02/ 28/ 14 (H JUD, FIN

03/ 05/ 14 (H) JUD AT 1:00 PM CAPI TOL 120

03/ 05/ 14 (H Heard & Hel d

03/ 05/ 14 (H) M NUTE( JUD)

03/ 07/ 14 (H) JUD AT 1:00 PM CAPI TOL 120

W TNESS REG STER

HOUSE JUD COWM TTEE - 2- DRAFT March 7, 2014



REPRESENTATI VE SHELLEY HUGHES

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT: Testified as one of the prime sponsors of
HB 255.

G NGER BLAI SDELL, Staff

Represent ati ve Shel | ey Hughes

Al aska State Legislature

Juneau, Al aska

POSI TI ON  STATEMENT: Speaking on behalf of Representative
Shel l ey Hughes, one of the joint prime sponsors of HB 255,
answer ed questi ons.

ANNE CARPENETI, Assistant Attorney General

Legal Services Section

Crimnal Division

Department of Law (DQL)

Juneau, Al aska

POSI TI ON  STATEMENT: During the hearing of HB 255, answered
guesti ons.

ERNEST PRAX, Staff

Representati ve Wes Kel |l er

Al aska State Legislature

Juneau, Al aska

PCSI TI ON STATEMENT: Speaking as staff to the House Judiciary
Standing Comrittee, which Representative Ws Keller chairs,
expl ai ned changes enbodied in CSHIR 33, Version U

WALTER L. CARPENETI
Juneau, Al aska
PCSI TI ON STATEMENT: Expressed concern with HIR 33.

ROBERT FLI NT
Anchor age, Al aska
PCOSI TI ON STATEMENT: Testified in support of HIR 33.

KEVI N FI TZGERALD

Anchor age, Al aska

PCSI TI ON STATEMENT: During the hearing of HIR 33, testified
that the nmerit system process in Alaska is the gold standard.

M CHAEL PAULEY

Al aska Fam |y Action (AFA)
Seattl e, Washington
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PCSI TI ON STATEMENT: Testified in support of HIR 33.

ELEANOR ANDREWS

Anchor age, Al aska

PCOSI TI ON  STATEMENT: During the hearing of HIR 33, testified
that the existing system works.

Bl LL GORDON
Fai r banks, Al aska
PCSI TI ON STATEMENT: Testified in opposition to HIR 33.

FRI TZ PETTYJCOHN
Standard, California
PCOSI TI ON STATEMENT: Testified in support of HIR 33.

M KE COONS
Pal mer, Al aska
PCSI TI ON STATEMENT: Testified in support of HIR 33.

NANCY MEADE, General Counsel

Adm ni strative Staff

Ofice of the Adm nistrative Director

Al aska Court System ( ACS)

Anchor age, Al aska

POSI TI ON STATEMENT: Testified in opposition to HIR 33.

SUZANNE Di PI ETRO, Executive Director

Al aska Judi ci al Counci l

Juneau, Al aska

POSI TI ON STATEMENT: Testified regarding her role as Executive
Director of the Alaska Judicial Council.

KEN FI SCHER
Juneau, Al aska
PCOSI TI ON STATEMENT: Testified in support of HIR 33.

ACTI ON NARRATI VE

1:12: 05 PM

CHAIR WES KELLER called the House Judiciary Standing Conmmttee
meeting to order at 1:12 p.m Representatives Lynn, Foster,
Pruitt, Guenberg, LeDoux, and Keller were present at the call
to order. Representative MIllett arrived as the neeting was in
pr ogr ess.

N#HB255
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HB 255- UNVANNED Al RCRAFT SYSTEMS

CHAI R KELLER announced that the first order of business is HB
255. "An Act relating to unmanned aircraft systens; and relating
to images captured by an unmanned aircraft system" [Before the
commttee is CSHB 255(STA). ]

1:12: 26 PM

REPRESENTATI VE LYNN noved to adopt proposed CSHB 255 Version 28-
LS1068\ P, Strasbaugh, 3/4/14 as the working docunent.

1:12: 55 PM
REPRESENTATI VE GRUENBERG obj ect ed.
1:12: 59 PM

REPRESENTATI VE SHELLEY HUGHES, Al aska State Legislature, on of
the joint prine sponsors, stated there are tw concerns
addressed [in Version P] The first concern was expressed by the
statewi de archivist regarding how imges no |onger required
woul d be handl ed. The second concern addressed in Version P is
regardi ng unmanned aircraft used in search and rescue, but not
necessarily involved in crimnal activities. This change
respects the inportance of privacy and abides by the Al aska
State Constitution and U. S. Constitution, she offered.

1:14: 08 PM

G NGCER BLAI SDELL, Staff, Representative Shelley Hughes, Al aska
State Legislature, speaking on behalf of Representative Hughes,
one of the joint prime sponsors, stated that [Version Q page 2,
lines 26-27, originally read "A |law enforcenent agency nmay use
an unmanned aircraft system to gather evidence in a crimnal

investigation.” The sponsors' intent in [Version P] is in the
event a search and rescue event turns into a crimna

investigation that it be admssible in court. The | anguage on
page 3, lines 2-5, is regarding a |aw enforcenent agency using
information gathered by an unnmanned aircraft system while
enforcing personal privacy. She explained the main intent of
the Unmanned Aircraft Systens Legislative Task Force ("Task
Force") is to guard personal privacy and allow |aw enforcenent
agencies to use unmanned aircraft systens as a tool. Version P
al so addresses the concern of the statewide archivist [Dean
Dawson] regarding existing state law and the requirenent to
retain inages. For law enforcenment purposes, Version P
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specifically identifies that imges may not be retained wthout
a |law enforcenent purpose to keep them There are a nunber of
existing laws regarding |law enforcenent's custody of retained
i mges that explain the retention Iength and how the images are
to be retained. House Bill 255 instructs |law enforcement to
di spose of images when performng training runs or a conpleted
search and rescue event.

1:16: 37 PM

REPRESENTATI VE PRU TT assuned |aw enforcenment would require only
the [inages] relevant to its investigation. He questioned the
specific anmount of tine inages not relevant to its investigation
remain in | aw enforcenent's custody.

MS. BLAI SDELL deferred to Anne Carpeneti, Assistant Attorney
CGeneral, as she is famliar with various scenarios, |engths of
time, and the type of data required to be retained.

1:18: 01 PM

REPRESENTATI VE GRUENBERG directed attention to the |anguage [in
Version P] on page 2, line 28, "to gather evidence in a crimnal
investigation® and contrast it wth the |anguage on page 3,
lines 2-3, which read, "... for uses not involving a crimna
investigation and not intended to lead to the production of
evidence for use in a crimnal investigation, ..." He pointed
out that technically there may be a |oop hole and suggested the
| anguage m ght also include on page 2, line 28, the phrase "to
gather evidence in a crimnal investigation or intended to |ead
to the production of evi dence for use in a crimnal

i nvestigation” since [proposed A S. 18.65.903(a)] (3) breaks it
out . He suggested to both M. Blaisdell and Ms. Carpeneti that
t he | anguage could potentially lead to a msinterpretation.

M5. BLAI SDELL responded that the change from [ CASB 255(STA)] to
"only able to be used for a crimnal investigation," to the
change in [Version P] is for law enforcenent's use which allows
it to be used for a general public purpose as well as a crimnal
i nvestigation. The language in Version P, page 2, l|line 28,
di scusses the use of a warrant in a crimnal investigation. The
| anguage on page 3, [lines 2-5], (2) discusses situations and
uses not specifically involving a crimnal investigation, such
as search and rescue, Anber alert, bonb squad type of use, and a
vari ety of issues, she expl ai ned.

1: 21: 26 PM
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REPRESENTATI VE HUGHES surm sed that Representative G uenberg was
referring to a [search and rescue event] that turned crim nal

REPRESENTATI VE GRUENBERG clarified that he is referring to the
time before an event turned into an investigation. He advi sed
it was a technical question.

REPRESENTATI VE HUGHES poi nted out that the |anguage on [pages 2-
3], line 31 [and Iine 1, respectively], "[B]] in accordance with
the judicially recognized exenption to the warrant requirenent
in AS 12:35; ..." would cover search and rescue events that
beconme evidential for a crimnal investigation. She reiterated
t hat subparagraph (B) on [Page 2], line 31, would cover those
situations and questioned if that was what Representative
G uenberg was referring to.

REPRESENTATI VE GRUENBERG responded that her coments would
normal ly be the case, but because the |anguage is broken out in
[page 3, lines 4-5] there is a situation that has not yet and
never does ultimately turn into a crimnal investigation. He
reiterated that this is a technical question.

REPRESENTATI VE HUGHES noted that the aforenmentioned |anguage on
page 3, line [3], read "not intended to lead to the production
of evidence " However, she stated that was not the origina
intent, but it actually could lead to [evidence].

REPRESENTATI VE GRUENBERG responded that there could be a
situation that falls between the cracks in which sonething was
intended to lead to the production of evidence for use in a
crimnal investigation. He expressed the need to avoid an
uni nt ended | oop hol e.

1: 24: 21 PM

ANNE CARPENETI, Assistant Attorney GCeneral, Legal Services
Section, Crimnal Division, Departnent of Law (DOL), said the
Department of Law is concerned that there is not a gap in |aw
enforcenment's ability to gather evidence in cases in which it is
fair and not a violation of privacy. The desire was for |aw
enforcenent to be able to use inmages obtain from drones in a
non-crimnal investigation such as locating a |ost individual on
a search and rescue mssion, when the situation turns out to be
a crime scene. Law enforcenent wants to be able to use those
phot ographs in the prosecution of the defendant as and there is
certainly no reasonable expectation of privacy in that
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si tuation. She related her understanding that is the reason
paragraph (2) [on page 3, lines 2-5] was drafted. If there are
any gaps, she expressed the need to address them

1: 26: 07 PM

REPRESENTATI VE = GRUENBERG suggested that analytically the
| anguage may lead to situations that do not technically fall
under one or the other scenarios. He further suggested the cure
may be to add | anguage on [page 2,] line 28, such that paragraph
(1) would read "to gather evidence in a crimnal investigation
or intended to lead to the production of evidence for use in a
crimnal investigation." He explained it is simlar to the
broader discovery rules in civil cases wherein a party may ask
for the production of evidence for use in the trial or evidence
that could lead to the production of evidence in a crimnal
trial. This is a discovery situation and civil rules are
specifically designed so there is no gap, he opined.

IVS. CARPENETI sai d al t hough she t hi nks Representati ve
Gruenberg's suggested |anguage is unnecessary, she w Il conduct
further research and can work with the sponsor

CHAI R KELLER advi sed subsequent to M. Carpeneti's review any
techni cal change coul d be conducted on the House fl oor

REPRESENTATI VE LYNN questioned whether the inclusion of
Representati ve G uenberg's | anguage woul d cause any harm

M5. CARPENET!I responded that she did not believe it would cause
harm but reiterated the | anguage i s unnecessary.

REPRESENTATI VE HUGHES offered to work with Ms. Carpeneti and if
the | anguage is necessary it could be changed in the House Rul es
Standing Committee. The Task Force does not want anything
slipping through the cracks, she opined.

1:29:54 PM

M5. CARPENETI, responding to Representative Pruitt's earlier
guestion, stated that the |anguage in HB 255 has a reasonable
expectation of privacy under circunstances in which footage is
not used as it is not relevant to any crimnal prosecution.

1: 30: 42 PM

HOUSE JUD COWM TTEE - 8- DRAFT March 7, 2014



REPRESENTATIVE PRU TT related his intention is that the footage
applies to the specific purpose for which the drone is intended
at that tine. O herwi se, he expressed concern about putting
drones in the air to see if they capture imges of anything
[crimnal].

M5. CARPENETI responded that the focus of the Task Force is to
adopt rules that protect privacy while at the sanme tine allow
these instruments of the future usable for [law enforcenent]
when necessary.

REPRESENTATI VE PRUI TT remarked that the retention piece is part
of the whole discussion in how long [law enforcenent retains
data] as his concern is the tinme frame each of those inmages are
ret ai ned.

1: 32: 17 PM

REPRESENTATI VE LYNN inquired as to the difference between a
drone taking photographs from above and a security canmera at
street |evel. He further inquired as to how |long inages from a
security canmera on the street are retained.

M5. CARPENETI replied that the difference is that soneone
wal ki ng down the street has |ess expectation of privacy than a
person at a renote cabin where there are no roads and a higher
expectation of privacy exists. Essentially, she said it depends
upon the facts and what citizens expect when performng certain
acts, as nost people do not expect to be private while wal king
down a street.

REPRESENTATI VE HUGHES related her understanding that images
taken with a public security canera on state buildings are
retai ned for 30-days. She advi sed that Al aska has hi gh powered
caneras that can be attached to an unnmanned aircraft, a car and

a person could carry it. The Task Force wunderstands the
potential privacy issues and is always considering the privacy
aspect. Mor eover, the Task Force realizes that the legislation

should be sonmewhat neutral as far as the tool because the
operator of the tool and the state nust be certain the operator
is doing the right thing, no matter to what the canera is
attached. She explained that the Task Force's anendnent is that
if the inages are not needed that they are considered
confidential and not part of public record. She assuned the |aw
enforcenent agencies woul d di spose of themimedi ately.
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REPRESENTATI VE LYNN highlighted his overall concern that the
focus is on [the wunmanned aircraft systen] while there are
security canmeras everywhere. He opined that he does not have an
expectation of privacy nuch anynore.

REPRESENTATI VE PRUI TT, regarding Ms. Carpeneti's coments about
the cabin scenario, said they apply in a residential situation
al so. If drones are flying over residential areas, a person in
hi s/ her back yard should have the sanme expectation of privacy as
at a cabin.

1: 36: 50 PM

REPRESENTATI VE GRUENBERG questioned, in reference to page 2,
lines 29-30, whether a search warrant that is not issued
pursuant to state law, but issued pursuant to a federal order
should read "(A) under the express terns of a search warrant
i ssued under court order," rather than "AS 12.35."

IVS. CARPENETI responded t hat Representati ve G uenberg's
suggestion was excellent and one wth which she conpletely
concurred.

1: 37:51 PM

REPRESENTATI VE GRUENBERG referred to the |anguage on pages 2-3,
lines 31 and |, respectively, "(B) in accordance wth a
judicially recognized exception to the warrant requirenent in AS
12.35." [ The warrant] nay be judicially recognized,

particularly if it 1is a federal warrant issued under an
exception under federal |aw He expressed concern that Al aska
may have a judicially recognized exception that has never been
ruled on, but would be judicially recognized elsewhere. For
exanple, there could be a scenario wherein a smart |awer
alleging "this" is judicially recognized in Nebraska and 43
other states, but has not arisen in Al aska. Therefore, he
suggested the |anguage should not cite just the one statute [AS
12. 35], but should say "recogni zed under |aw. "

M5. CARPENETI responded it would be best to leave it under state
law as under federal search and seizure law there is a good
faith exception to the warrant requirenent and she did not know
if Alaska's court had adopted it yet. The [use of an unmanned
aircraft system by a |aw enforcenent agency] would be best tied
to judicially recognized exceptions under state law, she
remar ked.

HOUSE JUD COWM TTEE - 10- DRAFT March 7, 2014



1:41: 00 PM

REPRESENTATI VE CGRUENBERG suggested a conceptual anendnment in

whi ch on page 2, lines 29-30, the language "... AS 12.35" would
be replace with the following language "... a valid court
order."

M5. CARPENETI responded that although it is difficult for her to
i magi ne Al aska going to another court to obtain a court order to
allow Alaska to perform drone surveillance, a court order is
fine because it is nore general. At the sane tine, she related
the preference to limt the judicially recogni zed exceptions to
state | aw excepti ons.

1:42: 43 PM

REPRESENTATI VE GRUENBERG questioned Ms. Carpeneti as to whether
she had any problemw th the commttee substitute.

M5. CARPENETI responded no, noting that she has had been an
excel l ent working relationship with the sponsor and her staff.

1: 43: 05 PM

REPRESENTATI VE GRUENBERG renoved his objection to adopting CSHB
255, Version P. There being no further objection, Version P was
before the commttee.

CHAI R KELLER cl osed public testinmony and stated CSHIR 33(JUD)
Version P is before the conmttee for discussion.

1:44: 04 PM

REPRESENTATI VE GRUENBERG noved Conceptual Amendnent 1, as
fol | ows:

Page 2, line 30
Del ete "AS 12. 35"
| nsert "court order"

1: 44: 32 PM

CHAI R KELLER objected and requested that the sponsor work wth
DOL in the event there is a problem with the [Ianguage of
Concept ual Amendnent 1. Chair Keller then renoved his
obj ecti on. There being no further objection, Conceptua
Amendnent 1 was adopt ed.
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1: 45: 07 PM

REPRESENTATI VE LYNN nove to report CSHB 255 (JUD), 28-LS1068\P
Strasbaugh, 3/4/14, as anended, out of commttee w th individual
recomendati ons and the acconpanying fiscal notes. There being
no further objection CSHB 255(JUD) was reported from the House
Judi ci ary Standing Conmitt ee.

1:45: 26 PM
The committee took an at ease from1:45 p.m to 1:48 p. m

"#HIR33
HIR 33- CONST. AM MEMBERSHI P_OF JUDI Cl AL COUNCI L

1:48: 13 PM

CHAI R KELLER announced that the final order of business would be
HIR 33, "Proposing anendnents to the Constitution of the State
of Alaska to increase the nunber of nenbers on the judicial
council and relating to the initial terns of new nenbers
appointed to the judicial council."”

1:48: 51 PM

ERNEST PRAX, Staff, Representative Ws Keller, Alaska State
Legi sl ature, speaking as staff to the House Judiciary Standing
Commttee, which Representative Ws Keller chairs, explained
changes enbodied in CSHJR 33, Version U and stated that the
commttee substitute, [|abeled Version 28-LS1509\U, Wall ace,
3/3/14, requires that all nenber appointnents of the Al aska
Judi cial Council (AJC) be confirmed by the |egislature. He
further explained that given that the total voting nenbership
woul d increase to nine nenbers, the AJC will take action wth
the concurrence of five or nore nmenbers. Those are the only two
changes, he renarked.

1:49: 53 PM

REPRESENTATI VE LYNN noved to adopt proposed commttee substitute
(CS) for HIR 33, Version 28-LS1509\U, Wallace, 3/3/14, as the
wor ki ng docunent .

CHAI R KELLER obj ect ed.

1: 50: 26 PM
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CHAIR KELLER advised he is in receipt of an emanil from the
Al aska Court System with which he is "appalled and frustrated”
because it seens to indicate there has been a recruiting process
for testinony against HIR 33, which he characterized as a bit
political since the commttee is discussing "a situation that is
not supposed to be there.” Chair Keller expressed frustration
and pointed out that the judiciary's role is to interpret and
apply laws the legislators wite. Although the courts have been
very good terns of working with this conmttee, he said he is at
a loss how the addition of three non-attorney nmenbers to the AJC
is so earthshaking for the courts that it chooses to get
i nvol ved.

1:53: 07 PM

REPRESENTATI VE GRUENBERG requested that at the appropriate tine
he would Ilike the opportunity to respond to Chair Keller's
comments regarding the email and as a nenber of the other party
hoped he woul d recei ve an equal opportunity to state his views.

1: 53: 40 PM

CHAIR KELLER advised Representative Guenberg would have an
opportunity to respond. He then refreshed the conmttee's
menory that at the last hearing the |ast question M. Carpeneti
was asked by Representative Lynn is the potential conflict of
interest issue in HIR 33 to which M. Carpeneti had responded

that he did not see the conflict. Chair Keller noted he had
reviewed the AJC rules and the conflict of interest issue is
addr essed. He opined that legislators are very sensitive to

what a conflict of interest is because often they don't even see
it comng and get confused. He further opined that HIR 33 is an
attenpt to ease that potential dilemma.

1: 56: 09 PM

WALTER L. CARPENETI stated he is representing hinself, not the
Al aska Court System Wth regard to Chair Keller's concern
about an emmil, he advised he had not spoken with any of the
menbers of the Alaska Court System but has been told that it is
against HIR 33 as it uniquely affects judicial operations. He
added he is no longer performng pro tem is not a judge. Wth
regard to conflict of interest, judges have to fill out those
forms al so. The critical conponent of a conflict of interest,
he enphasized, is to define what it is. He reiterated from his
previ ous testinonies that he does not know what the conflict is
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in a judicial officer in rare occasions, 15 times in the last 30
years, casting a vote as to whether a person neets the standards
that the framers set out in the Al aska State Constitution and
anplified in the bylaws to be on the court. He recalled the
comment that since he is a judge and a judicial officer and sone
of the applicants are judicial officers, he is placed in a
position conflict. However, M. Carpeneti pointed out that for
a living, appellate judges review |ower court judges' decisions
to decide whether they're right or wong. He further reiterated
he could not see a conflict in a judicial officer applying a
standard to a particular situation and deciding that the
standard is nmet or is not net.

1:58: 13 PM

MR. CARPENETI, regarding questions at the l|ast hearing about
whet her there are problens in the federal system opined that if
he had to put the history of the federal system up against the
history of the Alaska systemin [in ternms of corruption], there
iIs no question the Al aska system would be the hands down w nner
as Al aska has none of those things in its history. Furthernore,
the Alaska system is nmuch nore transparent than the federal
system as the AJCs work is largely open to the public,
interviews can be open if the candidates agree, results of the
bar poll are open, the process is open, and the votes thenselves
are open as the public has the opportunity to read how each AJC
menber vot ed. On the other hand, the federal system is
virtually a non-transparent system He explained that in 1952
or 1953, Pr esi dent Ei senhower asked the [Anmerican] Bar
Association to rate candidates and did so because President
Ei senhower said he wanted to lessen the political influence in
the selection process and introduce nerit into it. Every
president up until the second President Bush followed the
procedure of determning a |ist of potential nom nees forwarding
the list to the Anmerican Bar Association Standards Review
Comm ttee on the Federal Judiciary, for review and determ nation
whether the applicant is not qualified, qualified, or well

qgual i fi ed. The aforenentioned played a very inportant role in
how that nomnee was rated. There is inportant |awer
involvenent in both the federal and the Alaska system he
remar ked. M. Carpeneti maintained that the Alaska system is

better than the federal system
2:01: 24 PM

REPRESENTATI VE LYNN posed a scenario with the AJC wherein there
is a tie vote which requires the Chief Justice's vote to break
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the tie, except the Chief Justice has an actual conflict of
i nterest and cannot vote.

MR. CARPENETI responded that he did not know the answer to the
question and stated he would have to |look at the bylaws before
answering definitively.

REPRESENTATIVE LYNN noted that in legislative anendnent
situations when there is a conflict of interest by a nenber
whi ch causes a tie vote, the anendnent fails.

MR. CARPENETI said that although he did not believe that had
ever happened in the AJC s history, he did not know the answer.

2:02:43 PM

REPRESENTATI VE GRUENBERG asked M. Carpeneti if he had attenpted
to respond to Chair Keller's comments regarding the email from
the court system

MR. CARPENETI clarified he was sinply making his position clear
in that he is representing hinself, although his understanding
is that the Suprene Court's position is that it opposes HIR 33.
He noted it is fairly rare for the Suprenme Court to advise [its
position] although it sonmetines does. In fact, the Mdel Code
of Judicial Conduct for judges essentially says that judges are
not too be involved in issues unless they involve the
adm nistration of justice, which he assuned is the basis for its
posi tion.

2:03: 51 PM

REPRESENTATI VE GRUENBERG remarked that M. Carpeneti is alnost
an expert wtness because he was the Chief Justice of the
Suprene Court of Alaska and on the courts for many years.
Representative Guenberg related his wunderstanding that the
"Model Code of Judicial Conduct: Canon 5 Conmentary” in Section
A (1), specifies judges should be able to take part in the
public debate over proposals to change the |egal system or the
adm nistration of justice and that incunbent judges can engage
in political activity on behalf of neasures to inprove the |aw,
the legal system or the admnistration of justice. He inquired
as to M. Carpeneti's understanding of Canon 5, and how the
issue [of judicial conduct] is covered, and the role of the
Al aska Comm ssion on Judicial Conduct as [it] would be the place
to address any potential violation of the Mddel Code of Judicial
Conduct .
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MR. CARPENETI, reiterated that he had speculated the Al aska
Court System took its current position under the unbrella of
[ Canon 5]. He expressed that he is not concerned with the
Supr ene Court's position on a matter affecting t he
admnistration of justice and further expressed that the
[ Supreme Court's position] would not give rise to concerns about
areferral to the Al aska Conm ssion on Judicial Conduct.

2:06: 44 PM

REPRESENTATIVE PRU TT, recalling M. Carpeneti's concern in
potentially giving the governor authority to steer the direction
of the judiciary, questioned whether judiciary nenbers are
i mmune from a bi as.

MR. CARPENETI responded no, adding that everyone has a bias.
2:07:52 PM

REPRESENTATI VE PRU TT questioned whether the judiciary should
have the sanme values or potentially the sane mnd-set as the
citizens of Al aska.

MR. CARPENETI responded that nenbers of the judiciary should
share basic values with the citizens of Alaska in terns of
respect for the rule of law, respect for giving each side an
opportunity to be heard, respect for not having specific
positions with regard to an outcome of a case, he explained.

Bei ng human, j udges nmust set asi de any particul ar
predi sposition, and [review], listen to the law, conpare it with
the facts, and reach a decision, which is exactly what judges
ask jurors to do every day. When judges are not doing fact

finding, they are analyzing an anbiguous statute the |egislature
passed to [deci pher] how [the case] should cone out, which is
where judges set aside their predispositions. He stressed that
as a judge every day of his life, especially as a trial judge,
he made decisions he would not have nade had he been in the
| egislature witing the statute. Al though the system is that
judges follow laws received from various other sources, judges
do not conme to the bench as a blank slate but as a person having
lived a life. Wen it comes to judging, the state wants
[judges] who are willing to identify their own biases, to the
extent that any of us can, and consciously put them aside to
decide on the facts of the law M. Carpeneti expressed concern
with a system that authorizes one person, the governor, the
right to nane a majority of the nmenbers of the AJC as it could

HOUSE JUD COWM TTEE - 16- DRAFT March 7, 2014



potentially lose the inpetus to send nanmes of applicants to the
governor that neet that aforenmentioned standard.

2:10:31 PM

REPRESENTATI VE PRUI TT questioned why the AJC nenbers from the
Al aska Bar Association have the ability to set aside any
predi spositions [better than] the governor.

2:11:25 PM

MR. CARPENETI clarified that he was not saying the that the four
[AJC attorney menber s are better at setting asi de
predi spositions] but rather that a balance is maintained so that
no one individual, the governor, has the power to nane the
i ndi viduals who determ ne which candidates go to that governor
for appointnent. Al though he conceded there is a theoretical
possibility in the current system for an individual to narrowy
define interest groups in ternms of attorneys versus non-
attorneys, he opined that it's a false distinction. O over
1,100 votes, 15 tines the votes have been tied of which 5 tines
the Chief Justice ruled with the non-attorney and 10 tinmes wth
the attorneys. He opined that is a remarkable record of non-
occurrence and an insignificant nunber. He concluded that HIR
33 proposes to [change] a system that has worked very well to
address the theoretical problem of four |lawers being able to
dom nate three non-|awers.

2:13: 38 PM
The commttee took a brief at-ease.
2:14: 45 PM

ROBERT FLINT, speaking as a retired Anchorage attorney, related
his support for HIR 33 and adding public nenbers to the AJC. He
offered the following three reasons for his support. First, the
Al aska Constitutional Convention Mnutes were clear that one of
the reasons for the attorney nenbers was that they knew their
fellow attorneys better than the public, and thus were in a
position to pick the best. He related that when he passed the
bar in 1964, there were 154 lawers in the entire state and he
knew them all by nane. However, today, there are thousands of
| awers and clearly, he opined, inside know edge of attorneys
does not apply today as it did 50 years ago and if there is such
knowl edge it <can easily be communicated to public mnenbers.
Secondly, the National Lawers @uild, of which he has been a
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menber for 50 years, is run with factions of plaintiff's |awers
versus insurance defense |awers, prosecutors versus crimnal
defense | awers and other factions. The common conpl ai nt about
the Al aska Bar Association bar is that certain factions vote in
a block for or against a particular candidate such that public
menbers are a real benefit, he opined. He noted that public
menbers are recruited and nom nated by the governor and vetted
and confirmed by the legislature. Thirdly, and nost inportantly
the present system is wundenocratic and, he opined, places
control of the appointnent of one of the three branches of the
government in the hands of a group the majority of which is not
subj ect, even indirectly, to the people of Al aska. "I believe
that is wong,” he said. Al aska established a "whole"
denocratic system not a two-thirds system he stated. He said
he could understand testinmony from | awers and judges defending
their control, after all when one holds the power one can cone
up with good reasons to keep it. M. Flint said he did not
understand why anyone else would object to the creation of a
majority of public nmenbers [on the AJC] as that reflects the
system "we say we have and want."

2:18: 22 PM
KEVI N FI TZGERALD of fered the foll ow ng statenent:

My name is Kevin Fitzgerald. [|I'ma life-long Al askan.
| come froma famly of |lawers, nmy sister's a | awer,
my other sister is married to a lawer and ny ol der
brother is involved in the |egal business, which as
you m ght imagi ne made dinners interesting. Presiding
over all of it was ny father, Janes Fitzgerald, who
was a longtinme Superior Court Judge, Suprene Court
Justice, and Federal District Court Judge; and in fact
there is a dedication next nmonth for the namng of the
Federal Courthouse after his nane.

|, whether it be a bless or a curse, depending on your
perspective, | am also a |awer, |icensed since 1987
to practice law, and after a one-year clerkship |I was
a prosecutor for eight years before going into private
practice. | am also the nbst recently retiring nenber
of the Alaska Judicial Council having conpleted ny
six-year term just last nonth as a representative of
the Third Judicial District. | am here today as a
menber of the public and a former nmenber of the Al aska
Judi ci al Council. At the outset, | would say that
while | have been a nenber of many conmmttees, | am
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nost proud of ny service with the Al aska Judicial
Counci | . Not only because of the work that's done is
terribly inportant but because of the people, both the
attorneys and the public nmenbers with whom | had not
only the opportunity but really the privilege to
serve.

| would say at the outset of remarks that essentially
state the proposition that the nerit selection process

is far superior to any alternative with which | am
famliar. I would also say that based on ny
i nvol venent with Alaska Judicial Counci |, I am

famliar that the nerit selection process currently
enployed in this state is held up anong other states
that enploy the nerit selection process as a gold
standard. The reason why that is the case is because,
as currently constructed, the process that we enploy
here in Alaska strikes a brilliant balance between a
variety of different interests: political, judicial,
public, attorney, geographic diversity, and a process
of appointnment to the Judicial Council which is
designed to mmintain those balances in that diversity.
The Judicial Council has been criticized before and it

certainly will be criticized again. And, is it a
perfect process, of course not - no process is. | can
tell nmenbers and assure nenbers of this commttee that
while I was on the Alaska Judicial Council ... there

was a nove to try to nmake the process ever nore
transparent, appreciating that the transparency better
serves the public's wunderstanding and the public
knowl edge about the process. There was a conment nade
by former Chief Justice Carpeneti that apparently was
posed to him with regard to the federal selection
process, and | was also a nenber of the federal
selection process for a mgistrate judge and can
indicate unequivocally and based on first-hand
knowl edge that the process there is "cloaked wth
secrecy" in conparison to the transparent process that
the selection enploys or the process enploys with the
Al aska Judici al Council.

| believe, however that the main criticisnm of the
Al aska Judi ci al Counci | ei t her mani f est a
m sunderstanding of the constitutional mandate of the
council or denonstrate a fundanmental m sunderstanding
of how the process actually works. In other words

the conplaints that | hear are alnost exclusively
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about the process, not about the fundanental makeup
Having said that, there appears to be of course the

goal the constitutional nandate of the council is to
refer the nost qualified applicants to the governor
from which he can select. | know of no evidence,
enpirically or ot herw se, t hat would serve to
denonstrate that the Alaska Judicial Council 1isn't
adequately serving this goal. The fact is we have a

judiciary we can all be proud of and which is the envy
of many jurisdictions.

What | believe is contenplated in this proposa
represents a fundanmental shift in the balance which
has served all of us so well. And by wus, | nmean
nmenbers of the bar, the litigants that appear in
court, as well as well as the general public. I t
appears that sone of the main criticisns of the Al aska
Judi ci al Council have already been addressed, but as |
understand one of the stated reasons; and | appreciate
having said that there may be all sorts of unstated
reasons, is that attorneys dom nate the council. And
| believe, frankly, that is borne out by naivety as
certainly the enpirical evidence doesn't support that.
And | would expect that the public menbers that have
served on the Alaska Judicial Council would find that
kind of coment offensive because one of the parts of
... ny experience with the Alaska Judicial Council is
that | had the opportunity to deal and address wth
and confer with very smart, capable public nenbers.
Not to violate the deliberative process, but there is
not a shrinking violet anmong any of the people that |
served with. And | found nyself re-evaluating ny own
position repeatedly based upon the insightful conmments
and remarks that were nade by the public nenbers.

The other criticismthat is |eveled against the Al aska

Judicial Council wth regard to how it's currently
constructed is that it's not geographically diverse
enough. And | believe that the current conposition
does, in fact, provide due consideration to area
representati on. Both the public menbers and the

attorney nmenbers are all drawn from different judicial
districts and the manner in which they are appointed
is designed to maintain that inportant bal ance. I
would add that with regard to the position that is
bei ng sought to be filled, it is after all a judicial
position and who better to determ ne who is anong the
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nost qualified than the attorney nmenbers who have the
nost know edge, including first-hand know edge about

the applicants. The Constituti onal Conventi on
| anguage, | believe it was Representative MLaughlin
actually made a comment when this very simlar issue
was addressed, and he said, "The intent of the

M ssouri Plan was to give predom nance in the vote to
professionals who know the foibles, defects and
qualifications of their colleagues.” In short, the
council as currently conprised provides constitutional
due consideration to area representation wthout
regard to political affiliation. Wiile a fourth
public nenber mght be added, you would have add an
additional attorney nenber to be added in order to
mai ntain the very delicate balance that's so inportant
and integral to the process as a whole. | would note
that ... the only Judicial D strict that is not
currently represented is the Second Judicial District
and at sone point, frankly, it becomes a |ogistical
and adm ni strative headache. Nor am | aware that the
Second Judicial District is not otherwi se being ably
represented by other nmenbers of the Al aska Judicial
Counci | . As a result, the Al aska Judicial Council in
design and in actuality is a representative body.
Those will conclude ny remarks unless there were any
speci fic questions. And | thank you for allowing ne
to share mne.

2:27:37 PM

M CHAEL PAULEY, Alaska Famly Action (AFA), paraphrased the
followwng witten remarks, a copy of which is contained in the
commttee file [original punctuation provided]:

Thank you, M. Chairnman, nenbers of the commttee, I'm
M chael Paul ey. |"m representing Alaska Famly
Action, which is the legislative advocacy arm of the
Al aska Fam |y Council .

Qur organization supports nore public involvenment in
the process by which we select, evaluate, and retain
judges in Al aska. We support the goal of House Joint
Resolution 33, which would increase the public’s
deci si on-maki ng authority in that process.

No person can serve as a judge or justice in Al aska
wi thout first being nom nated by the Judicial Council.
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This concentrates an awesonme anount of power in the

seven nenbers who serve on this panel. In fact, they
have nore power than any other single entity to
determine who will hold the reins of power in one of

our three branches of government.

If we look at other states, there’s a wide diversity
in the nunber of people who serve on judicial
nom nati ng conm ssSi ons:

Col orado: 16
Ari zona: 16
Florida: 9
U ah: 8

| owa: 15

Ckl ahoma: 15
Tennessee 17

So, the proposal in HIR 33 for a 10-nenber Judici al
Counci | is hardly radical or untried, and it’s
certainly mainstream as conpared to other states. It’s
also inportant to note that the popul ation of Al aska
has at least tripled since the tine of statehood, and
the court system has grown along with it. Creating a
| arger Judicial Council seens appropriate as well,
given its expanded workl oad and responsibilities.

But beyond the issue of the total nenbership on the
Council, there’s also a very crucial issue concerning
what the proper balance should be on the Counci
between nenbers who are there representing the
interests of the state Bar Association vs. those
menbers who are representing the general public.

Those who defend the Judicial Council’s existing
structure argue that it's perfectly balanced by having
3 attorneys and 3 public nenbers. W strongly
di sagree with that view.

The attorneys on the Council are selected by the Board

of Governors of the Bar Association — an entity wth
4,212 nenbers. They get to choose half the regular
voting nenbers of the Council, and they constitute %

of 1 percent of the population of this state. The
three public nenbers are there to represent non-
attorneys — the other 731,000 Al askans who are served
by the Court system What ever one mght call this

HOUSE JUD COWM TTEE -22- DRAFT March 7, 2014



system it’s not bal anced. It shifts enornmous power
away from the general public and concentrates it in
t he hands of those who nmeke a living practicing law in
front of judges.

It’s also inportant to renenber that the Chief Justice
is a dues-paying nenber of the Bar Association, and so
in reality the Bar nenbers have a mgjority of four of
t he seven seats on the Council.

Now sonme former attorney nenbers of the Council have
stated that they feel |ike they were representing all
Al askans, not just the Al aska Bar Association. That
is an admrable sentinment — but the fact of the matter
is that the Board of Governors of the Al aska Bar
Associ ati on has exclusive control to determ ne which
menbers of the Bar serve on the Council. This cannot
be enphasi zed enough: The Bar nenbers of the Counci
are NOT appointed by the Governor, and they are not
required to be confirmed by the Legislature. In
contrast, the non-attorney public nmenbers nust appear
before the House and Senate Judiciary commttees,
where they can be questioned and grilled about their
backgrounds, their political beliefs, anything. But
meanwhi | e, the Bar nenbers — nost of whom are skilled
trial lawers — get a free ride, and don’t have to go
t hrough this occasionally tough process.

This is different from how we structure other
conmi ssions in governnent. W of course recognize that
we should have physicians on the state Medical Board.
But we don't let the Alaska State Medical Association
appoint them The Governor appoints the physician
menbers AND the public nmenbers, and they both have to
stand for legislative confirmation — doctors and |ay
people alike, they all get treated equally. The sane
holds true for the Board of Nursing and the Board of
Phar macy.

One reason we support adding nore public nmenbers is
that it will provide a valuable check on the ability
of Bar Association nenbers to vote as a bloc to
prevent clearly qualified judicial applicants from
bei ng nom nated for the Governor’s consideration.

There have been five notable exanples in just the | ast
two years where all three public nenbers of the
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Council voted YES to nonminate a particular applicant
for a judicial vacancy, but all the participating
attorney nenbers voted NO. In each of these cases, the
Suprene Court Justice sided with the attorneys and
voted NO — thus acting to defeat the nom nation and
shorten the list of nom nees that would be sent to the
Gover nor.

What is stunning is that three out of these five votes
occurred with respect to vacancies on the Suprene

Court. And so we have this unseemy situation where
the Chief Justice’s NO vote is directly influencing
who will be chosen to sit with himor her on the High

Court. The potential of the Chief Justice in these
situations to alter the future philosophical direction
of the Court is undeniable.

I’d like to discuss just one exanple of these split
votes between public nenbers and attorney nenbers,
because | think it speaks volunes about what is broken
in our current system

In June of 2012, the Council net to consider the
vacancy created when Justice Mirrgan Christen left the
high court. The Council had to vote on a very

di stinguished group of 12 applicants. The pool of
talent included: one judge from the Alaska Court of
Appeals; three judges from the Superior Court, one
each from Fairbanks, Palner, and Anchorage; and two
adm ni strative |aw judges, one from Anchorage and one
from Juneau. Incredibly, not a single one of the
candi dat es W th pri or j udi ci al experience was
nom nated for the Governor’s consideration

| nst ead, out of this di sti ngui shed field of
applicants, the Council chose to nomnate just two
individuals. One was an attorney in private practice
who also happened to be a nenber of the Board of

Governors of the Al aska Bar Association — the sane
group, of course, that selects the attorney nenbers of
the Council. The other noninee was the forner director

of the Al aska Legal Services Corporation.
On June 26, 2012, the Alaska D spatch ran a story

about these two applicants that the Council nom nated
to the Suprene Court.
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The reporter, Anmanda Coyne, decided to look at the
political views of the two nom nees. Anong ot her
interesting details, she reported that one of the
nom nees, M. Peter Muassen, was a regi stered Denocrat
and a contributor to nunmerous |iberal candidates and
causes. She also reported that the other nom nee, M.
Andrew Harrington, was registered as non-partisan, but
was formerly a nenber of the ACLU.

Now, as a nenber of the public, upon reading this, you
m ght naturally conclude that out of a field of 12
applicants, the Council had chosen to nomnate two
attorneys with left-of-center political views to the
Suprene Court. |Is this a problen? As a representative
of a conservative political organization in Al aska, ny
answer rmay Ssurprise you: No, it’s not a problem that
the Council chose to nom nate these gentl enen.

Very few would doubt that both of these gentlenen
possessed the qualifications to serve on the Al aska

Suprene Court — but surely not to the exclusion of the
many other qualified applicants wth distinguished
careers and prior judicial experience. The scandal

here is not about who WAS nominated, it’s about who
WASN' T nominated. It’s not the Judicial Council’s job
to nomnate only liberals or only conservatives, it’s
the Governor’s job — as an elected official — to weigh
t hose subjective factors in a non nee.

Now, sone of the nore strident critics of HIJIR 33 have
made the rather unflattering charge that the goal of
this anmendnent is to allow the Governor to appoint
political hacks to the Council, who will nom nate only
applicants to his liking, so the Governor can stack
the courts as he or she wi shes.

My argunment would be: if you want to |ook at how
future gubernatorial appointees mght vote, your best
yardstick is to look at how the past ones have voted.
Let’s look at the June 2012 vacancy on the Suprene
Court as an exanple. At that tine, on the Council,
there were two public nmenbers on the Council appointed
by Governor Palin, and one appointed by Governor

Parnell. So how did these three Republican appointees
vote on the two rather |iberal nom nees to the Suprene
Court? Well, the answer is, that in the case of M.
Maassen, all three Republican appointees to the
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Council voted YES to forward his name to the Governor
In the case of M. Harrington, two out of the three
Republ i can appoi ntees voted to forward his nane to the

Gover nor. So the evidence shows that the public
menbers were being inclusive in who they chose to
nom nat e.

But in stark contrast to this, there were three
different cases in 2012 alone, where the public
menber s vot ed unani nousl y to nom nat e certain
applicants to the Suprenme Court, while the attorney
menbers, including the Chief Justice, voted as a bloc
to prevent these applicants from being considered by

the Governor. In all three of these cases, the
dispute did not concern an applicant who was sone
“crazy right-wing activist,” instead the applicants

were sitting Superior Court judges who had already
gone through previous vetting, and approval, by the
Judicial Council. These were currently serving judges
who were passed over, not crazy activists or
subst andard attorneys.

W believe that HIR 33 is a proposal that is
consistent with this constitutional heritage, and we
urge your support of this measure.

Thank you very much

2:38:28 PM

ELEANOR ANDREWS of fered the foll owi ng statenent:

| currently Ilive in Anchorage. I have Ilived in
Juneau, serving in the Sheffield Admnistration as
Comm ssi oner of Adm nistration. | have also lived in
Fai r banks.

| was a nenber of the Judicial Council from 2001 to

m d- 2007. First of all, I want to say that it was
probably the nost beneficial public service | have
ever been involved in. | was amazed at how many
people are wlling to give up days of their tine
wi t hout conpensati on, traveling to i nhospi t abl e
pl aces, maybe for the |awer nenbers not earning fees
t hose days. | was a business owner when | did it and

| felt like it was ny duty to help the governor pick
the nost qualified people to serve on the bench.
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There has been a lot of speculation from people who
have not served on the council about how we get
together to decide who is going to go forward and who
isn't. Il will tell you that the people that we have
sent, when | was on the council, were the nost
t horoughly vetted individuals for any position | have
ever been involved wth. W checked their credit, we
checked their famly history, we checked whether
they've got DU's or any other kinds of crimnal
problenms in their past. W reviewed their witing
sanples and 1'Il tell you, a lot of the people, 1'd
say that 25 percent, would have failed on an essay
contest in high school. So, we check a |lot of things
and the nost inportant thing we do, when they' ve asked
for a private interview, is to really delve into their

judicial tenperanent. |"d always ask have you ever
had any contact with the mpjority of the people who
are going to conme before the court. ... Wwhether they
wer e Republ i cans, or Denocr at s, Li beral s or
Conservati ves. W were looking at their ability to

anal yze, to enpathize, to get along with other people.
W also reviewed coments from their peers who
appeared with them in court, coments from judges,
comments from people who are judicial court watchers
who sit in court and see how the judge conducts

hi nmsel f. | just want to say that for the six years |
served, there were two tines that governors did not
want to select from the panel we sent. One was

Governor Knowl es and the other was Governor Mirkowski
Governor Murkowski took the position once because the
person that he personally supported was not sent
forward, that we should send every applicant who net
the Constitutional requirement, which in that pool
meant 31 peopl e.

So I think that we've got a system that over tine has
proven to work. |I'm sure there are anecdotal problens
that people have and want to be fixed but | don't
t hi nk changi ng the conposition of the council is going
to help that because no matter what agenda people wal k
into that neeting with ... 1'm tal king about counci

menbers, by the time we listen to our peers, whether
they were attorneys or not, we understood we were
| ooking for the sane thing, the nost qualified people.
And | felt that in all cases except for one, we sent
the nost qualified. There is always a very clear
break from those that are unacceptable, those that are
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just okay, and the nost qualified. And | don't think
that changing it is going to nake any difference. I
never had any instance where | felt, or ny other |ay
people felt we were intimted by the |awers. I n
fact, | think they tend to talk and go so |ong around
the bush that often they lost their point. So, |
woul d urge you to keep the council as it's currently
consti tut ed. And if people want things like nore
geographic representation, you don't have to change
t he nunmber of people just choose them from different

ar eas. And | also want to say one thing about the
| awers who serve, there's not a whole group of
| awers out there that are wlling to sacrifice

t hensel ves and give up the tinme that it takes to be on
the council so they draw from those that have a sense
of public service and | thought that they all handl ed
t hensel ves professionally and wi t hout bias.

2:43: 29 PM
Bl LL GORDON offered the follow ng testinony:

l"ve lived all over the state. | am a lifelong
Al askan. | served three different governors in
various positions regarding judicial selection so it's
over a span of 40 years. | served with the governor's
office actually vetting council nomnees for the
governor and now am currently serving on the [Al aska
Bar Association] Board of Governors as the current
governor's non-attorney nenber of that association.
|'"ve also served a six-year period on the Al aska
Judi ci al Counci |

The area |'m going to weigh in on today ... is that
when sone have characterized deliberations during the
nom nation procedure as a sort of a dance weighing the
interests of non-attorneys against those of the bar.
And, | just have never found that. |"ve always found
that the attorneys were public nenbers first who had
t he sane concerns that the non-attorneys did regarding
the qualifications as set forth in the criteria the
council uses to make these nom nations. In fact, nost
of the nom nees that we sent out during the six years
|"ve been there would be considered to be in the top
tier, the nost qualified of the bunch. ... | think
every tinme | was there they were unaninous. And |
think that is true of nobst of the other times too
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The only tine we had these different votes where the
Chief Justice may have to weigh in or there mght be
an attorney nenber voting with sone of the public
nmenbers was when we got to the periphery of the
candidates who didn't quite mneasure up to the top
| evel candidates and we were trying to either nove
them up or nove them down. There would sonetines be a
difference of opinion, but | want to assure and re-
enforce that the people who woul d have gone out of the
council at the top tier were alnobst always unani nbus
choices of both the attorneys and the public nenbers

Sone have al so specul ated why sone obviously qualified

applicants haven't been selected. | heard a person
tal king about that earlier, not selected anong the
nost qualified and | don't think that speculation

woul d change by the addition of any nunber of new
public menbers, whether they be attorneys or not be
attorneys. The decision of the council on each
judicial nomnation may not be supported by all and
undoubtedly it won't be, but the process is set up to
nom nate for the governor's consideration only those
people that the framers called "the best tinber."
And, | can assure you that those people who were sent
up were always that from anong the group we | ooked at.

Let nme finish here by saying, | am unabashed partisan
Republ i can. ... I'"1I'l tell you right up front, | have
wor ked many tinmes on many, many Republican canpaigns,
i ncludi ng governors. Three times successfully in many
| ocal races and |I've got |ots of conservative friends
and ... there is a perception anong them that the
process is biased in favor of one particular political
per suasi on over another. Sonme say the bar nenbers
tend to be nore liberal than the popul ation in general
and frankly, that is also ny perception. But | can
honestly tell you that during ny six year term and ny
many nonths of neetings with the bar nenbers with ny
time on the council and ny time on the Bar Association
Board of Governors, | have never heard an attorney or
non-attorney nenber ever argue or pronote a politica
bias for any of the candidates. To do so is strictly
outside the published criteria of the council and it

just doesn't happen. Sone apparently seem to desire
to change this process to make it nore manageable to
effect the results to their favor, | guess. In ny
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opi nion what we are attenpting to acconplish by HIR 33
and the commttee substitute effectively places the
governor, once again, in total control of not only the
nom nation process but also the appointnent process.
Wiere the franers envisioned a situation where the

the professionals were also nenbers of the public and
the political appointees would work to find consensus.
And sone seemto want to apparently tip the balance to
the political and | think that would be a big m stake.

In concl usion, under HIR 33 the philosophy of

occupying the governor's office, whether liberal or
conservati ve, coul d effectively have politica
control. As a conservative nyself | would be very
confortable with judges nonmi nated and appointed by a
I i kem nded governor. But, I'm really not. | just
don't feel that this process is set up that way.
Justice isn't liberal or conservative; it's not |eft-
wi ng or right-w ng. Justice isn't about politics and
it shouldn't turn with the political tides. Justice

should be a safe harbor that we all seek whatever our
politics when we find ourselves in the storm of
cont rover sy. The proposed anendnment doubling the
governor's appointees effectively elimnates the
bal ance and vision by the Constitutional framers, and
in my opinion, would destroy the nerit selection
system as we now know it. That would be a tragedy and
| urge you to vote against it.

Thank you M. Chairman.
2:50:22 PM

FRITZ PETTYJOHN stated he is testifying as a nenber of the
Al aska Bar Association for the last 40 vyears, and is in
agreement with all of the remarks put forward by Robert Flint
and M chael Paul ey. In particular, he expressed agreenent wth
M. Pauley's coment that the scandal is not really who gets
nom nat ed, but who does not get nom nated. He added that the
previ ous testinony was "spot on." He then said it appears to
himthere is a conflict of interest between the two views of the
judicial system Ohe is a rather expansive view in which
i ndividuals believe there are many constitutional issues, and
therefore they can ignore what the |egislature says because the
individuals are interpreting the Al aska State Constitution,
which trunps the law. Oher individuals have a nore restrictive
view of the judicial role as these individuals want to be very
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careful before they resort to an constitutional argunment and
impose their will on the prerogative of the |egislature. He
expressed that based on his experience this philosophy is the
phil osophy of the Alaska Court System "the nobre activist”

phi | osophy. He explained that the conflict arises when
individuals are not inclined to go along with [the activist]
phil osophy as it nakes them unconfortable. He suggested that

the public is probably nmore in line with the nore restrictive
view of the role of judges in Alaska's society as opposed to the
rule that |awers have of [the role of judges]. In concl usion

he stated he has been in California for the last 13 years as
regretfully left for famly reasons and noted that he still
vot es. "I still have a say on who is on the Al aska Judici al
Council,"” but legislators and citizens do not, which appears to
be "outrageous" to him and conpletely undenocratic. The system
he opi ned, would be inproved with HIR 33, and thus he encouraged
the conmttee to support it.

2:53: 16 PM

M KE COONS paraphrased the following witten remarks [origina
punct uati on provided]:

| fully support HIR 33 and HB 200.

As a voter, there is so little solid information on
Judges. Over the years, the information from the
Judi cial Counsel has been lean and not helpful in
hel ping me to make an inforned deci sion on voting.

This anmendnent puts nore citizens than lawers in the
counsel who hopefully will add a better |I|evel of
eval uation and scrutiny of the Judges, their history
of decisions, how they sentence <crimnals, either
lightly or heavily, etc. Crim nal behavior and the
resul ting punishnent nust be deterrent vs the views of
many on the left that prison is a place to learn to
behave in civil society. | will vote, if | know any
Judge who is lenient, the problem is the Counsel is
mute on this issue.

Lastly | want to know if a Judge is followng the
Al aska Constitution and the US Constitution or is
| egislating from the bench. Those who | egislate nust
be voted out. | do hope that ny fellow citizens on
the Counsel wll let us the voters know whom these
j udges are.
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" m not asking for a "Hangi ng Judge" evaluation of the
Judges, but | do want sone clear history of what these
judges are doing and frankly | do not believe a
counsel like we have now is doing that wth the
| awyers maki ng those determ nations vs citizens.

Lastly, we nust have a counsel that wll follow the
law itself and not endorse Judges. Al | want is the
information and 1'Il decide if Yes or No. Just for

clarification, just about all my votes for all Judges
because of poor information have been No.

2:56: 51 PM

NANCY NMEADE, General Counsel, Admnistrative Staff, Ofice of
the Admnistrative Director, Alaska Court System offered the
foll ow ng statenent

| think at the outset | ought to address the coments
that were made at the beginning of the hearing about
the court systems role here. As you know, we don't
usual |y oppose or support any bills. W are neutra
with respect to nearly all the bills and resolutions
that conme before the legislature, and there is good
reasons for that. The court respects the separation
of powers and recognizes that policy determnations
and substantive |aw changes are conpletely up to the
| egislature. Qur role is to inplenent those |aws that
you pass and to perhaps build procedures around those
laws. My role here in the legislature as the |iaison,
if you will, is to help make laws that are ... that
can be inplemented and to try to nake sure that things
that do get passed are not going to cause problens. |
provide data, | provide information about procedures,
etc. For this resolution, | have gone on record as
saying the court is opposing this. | said that in the
other body shortly after HIR 33 was introduced,

spoke to many of you and your staff ... the commttee
staff, and made that clear. So the court has decided
to oppose that bill. That, as | say, is very rare.

was directed to do this by the Suprene Court. | was
not at the nmeeting where the issue was discussed, but
| learned that that was what | was to do, and that is
what | am doi ng. Now why they m ght have opposed it,
| have assuned that it is because as forner Chief
Justice Carpeneti explained, when a bill or resolution
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has t he pot enti al to directly i npact t he
adm nistration of justice that's a situation that the

court wants to, and needs to get involved in. And
therefore, nmy assunption is that the Suprenme Court, at
| east, believes that this directly inpacts the

adm ni stration of justice. How? W, the court system
depend very nuch on the work of the Judicial Council.
We are not the Judicial Council. |"ve never been in
the Judicial Council's offices, | don't know the nanes
of many of their staff, but the court appreciates, and
needs, and |leans on, the work that they do. Both in
screening judicial applicants and the other piece of
their work that's very inportant to the court 1is
maki ng reconmendat i ons during retention cycl es.
Because this is so inportant to the court is the
reason that the court is opposing it. And, again,
why? Because the resolution has the potential as
others have testified to, to change the quality of the
j udges on the bench. It has the potential to change
the focus on nerit selection and the focus on
qualifications that has been the hallnmark of judicial
sel ection up through now. There's been sone questions
about why that could be, just sinply adding nore
public involvenent sounds |like a innocuous or a valid
thing to do as the state has grown. Well, again, as
it has been alluded to by other testifiers the
potential for changing the dynam c of the council when
you have a mmpjority of nmenbers who are governor
appointees is great. That is, wup through now,
currently we have three attorneys and three public
menbers. As you've heard and | won't go through the
vote tallies again, it's been not divisive, it has not
be factious, it has not been attorneys versus non-
attorneys in nore than a handful of votes. But, if
you have a mmjority of governor appointees who happen
to be of a like mnd and happen to be appointed by
sonmebody who has a certain political philosophy, which
of course the governor would have, then the potenti al

is those ... that group, for exanple, six or under the
CS five, could exclude the views of the attorneys.
The attorneys are on there, if you look at the

Constitutional Convention mnutes and even if you
don't look there, the reasonable presunption is the
attorneys are on there because they're aware of other
attorneys that they've worked wth or agai nst
qual i fications. They know their witing skills, they
know how they can control a courtroom they know how
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they can be enotional or not during difficult cases
t hey know what type of judge they would be. Now t he
public nmenbers, of course, have a very valid role.

Again, I'mgoing to stress that the court system wants
to see balance. W could ... if you want nore public
involvenent it would be fine to have four public
attorneys ... or four public nenbers and four

attorneys, or five and five. That is not a problem
You want nore diversity, that's easy to wite into a
statute or the constitution. But, the issue, and I
again wasn't at the neeting, the issue that has the
potential to inmpact the administration of justice is
to have six nenbers that would be answerable or
accountable to the governor choosing who gets to go to

t he governor. Il ... and ... | just want to address
directly the comment you made at the beginning about
being frustrated and | haven't seen the email and |
don't know what that emil is. As the committee
knows, | am the spokesperson for the court system when
it cones to bills and resolutions. I am fairly
positive | wasn't copied on that email, but since it
is public that the court is opposing it ... there

we have had people call and say how do | get involved,
what do | do, what tine is it going to be heard, what
nunber do you call? There is sonebody who is hel ping
with that effort to coordinate sone of the testinony,
and | believe that that is not just justifiable, but
probably good practice. \When an entity is opposing a
pi ece of legislation to help ensure that we don't have
duplication or - j ust i ke supporters of
| egislation, probably if this resolution ensures that
certain people know when things are going to be heard.
And, | ... again, | haven't seen the email but | would
just submt that it isn't inproper in any way for
sonebody at the court to help field those phone calls
when we are on record for opposing the resolution.
kay ... | want to go on to one point

3:03: 33 PM

M5. MEADE responded to Chair Keller that she has several points
she would |like to make and coul d conme back

"1l kind of quickly then hit the point that | don't
think has been given enough stress and that is the
Judi ci al Council's role in retention. And the
Judicial Council does assess and review the work of
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current sitting judges and then nmke recommendations
that presumably many voters rely upon. It comes out
in the election panphlet. Well, one of the ways that
this resolution has the potential to harm the
adm nistration of justice is that if a sitting judge
is faced with a case that is controversial and has the
state on one side ... say the governor on one side

whether it is an oil and gas case, whether it is a
subsistence or land rights case, whether it is an
environnmental case, the judge is faced wth the
decision of voting in favor of the governor's position

or the other side's position. Now if the ... that
judge votes in favor of the governor the rea
potential exists under this bill that the governor's

appoi ntees could come out with a no reconmendation for
that judge. That judge could have the view that it's
hard to be inpartial. Litigants in front of that
judge could have the view that it is hard to get an
inmpartial decision maker with that, at |east, threat
there that if the decision doesn't favor the
governor's position there m ght be consequences. Now
this is something that is just a potential under the
bill but | feel that it would inpact citizens,
conpani es, cor por at i ons, everybody's view of how
inmpartial their judge is if they felt that the judge
could be renoved or get the no recommendati on and | ose
their job if their decision isn't the way that a party
thinks it should be. One last point, we have over 70
judges in this system our judges cone from al
di fferent backgrounds. There is a view, | believe,
that persists that judges aren't l|liberal and it has
been said in other comrittees by sonme of the
testifiers that there ought to be a little bit nore
conservati smon the bench. | want to say that we have
dozens of judges that came from +the district
attorney's office prosecuting people, we have several
that cane from the public defender's office, we have
many who have defended insurance conpanies, nany who
have defended oil conpanies, many who have worked wth
children and famlies on all sides of the issue. Qut
of those 73 judges we have people who list, on our web
site where there is a link for ... about the judges,
as their hobbies: fishing, flying, athletics, boy
scouts, and church related activities. W have people
judges who have gone to public wuniversities,
private wuniversities, law schools affiliated wth
Christian groups; we have every array of judge on the
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bench. Now could | say that sonme are conservative and

sone are liberal, | honestly don't know, but with 73
judges with the array of the varied backgrounds and
the varied experiences and hobbies, | would submt
that they aren't too far from the rest of your
consti tuency. So, | know that you are in a hurry, |
will wap up and if you have any questions | would be

happy to answer them
3:07:23 PM

REPRESENTATI VE PRU TT questioned whether the Al aska Court System
woul d potentially be in favor of any sort of change to the AJC

M5. MEADE responded that although she would need to discuss the
specific change with the Supreme Court, she opined that the
Suprene Court would be open to sone change. For exanple, there
has been tal k about geographical diversity as the Suprene Court
strives for diversity on its bench in ternms of cultures,
backgrounds, and all sorts of areas. She related her inpression
that the Suprenme Court would not oppose legislation requiring
nore geographic diversity anong AJC nenbers. Agai n, increasing
the size of the AJCis in and of itself not sonething she woul d
oppose as long as the balance was maintained, she explained.

O her ideas, such as fewer issues being confidential, nore
public involvenent in hearings and in other areas, and nore
invitation for public conmment would be fine, she noted. She

related her understanding that the Suprene Court would be open
to inproving the process and would welcome nore public
participation in the process rather than +trying to stop
partici pation.

3:09: 01 PM

M5. MEADE, in response to Chair Keller, explained that when
| egi sl ation appears to her to be inportant, she brings it to the
attention of the Suprenme Court and her two immediate
supervisors, Admnistrative Director Christine Johnson and
Deputy Adm nistrative Director Doug Woliver. In this instance
Ms. Meade sent an email advising the Suprene Court that it
shoul d know about HIR 33. She then received direction from her
i mredi ate  supervi sor, Deputy Administrative Director Doug
Woliver who had met with the Suprene Court and the
Adm nistrative Director [Christine Johnson] in a closed neeting
as it was viewed as part of its deliberative process. She was
t hen advi sed to oppose HIR 33.
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CHAI R KELLER, noting that Ms. Meade has always been a reliable
source of information from the court system confirned that M.
Meade was not copied on the email he nentioned earlier.

3:10: 56 PM

REPRESENTATI VE CGRUENBERG asked k. Meade whether she had
conpleted her testinony or preferred to return at the next
meet i ng.

M5. MEADE responded that she would | eave that to the will of the
committee and that she would put her coments in writing.

3:11: 58 PM

SUZANNE Di PI ETRO, Executive D rector, Alaska Judicial Council,
stated that the AJC has not taken a position, either supporting
or opposing HIR 33, and her role in the process is to offer
i nformati on about what the AJC does and why. She rem nded the
committee that one of the AJC s inportant constitutional duties
is to conduct studies to inprove the adm nistration of justice.
In that manner, the AJC can be of assistance to the legislature
on such issues, as recidivism sentencing, alternative dispute
resol utions, whether certain prograns are cost effective, and
whet her nediation results in nore agreenents than litigation,
she expl ai ned. She referred to the constitutional structure
wherein there is a nerit selection system but pointed out it
should be considered that Al aska has a nerit selection and
retention system as the legislature cannot consider the
selection of judges until considering the retention of judges

She explained that the founders conducted a vigorous debate
regarding Article 4 and considered two options that had been
used for selecting and appointing judges. The two options were
t he popul ar el ection and t he option of
gubernatori al / presi dential appoi ntnent. The franers decided
that the election process suffered fromthe fatal flaw of making
judges beholden to political parties' service, while the
appoi ntment structure suffered from the fatal flaw of choosing
| awyers who have cl ose personal relationships with the governor.
Therefore, that the franmers chose a mddle [road] which is the
nmerit selection and retention system Ms. DiPietro opined that
the franers intended for the AJC to be a small select group that
would work hard, engage with each other, determne the best
candi date available, and forward those nanes to the governor

rather than to be a representative body. She further opined
that it is not a fair criticism of Alaska's current system to
say that the Alaska Judicial Council 1is not representative
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because "that is just not the purpose, at |east according to the
f ounders. "

3:15: 59 PM
V. DiPIETRO remnded the conmmttee that the Al aska Bar

Associ ation Board of Governors is state sanctioned and actually
controlled by the legislature, as the |egislature authorizes the

Al aska Bar Associ ation. Al t hough the Board of Governors does
appoint, it does so after an election that occurs anong the
attorney nenbers. She informed the commttee that the AJC has
had the followi ng four Al aska Native nenbers: Vicki A Qte

Leona kakok, dGgi Pilcher, and Mry Jane Fate. She then
referred to docunents in the nenber's packets briefly depicting
the way the council's decision making cones out. Al aska

Judi ci al Council menbers have a remarkable rate of agreenment and
votes are either wunaninmous or unaninous but for one vote 81
percent of the tine. Wth regard to instances when the Chief
Justice votes, she related that the Chief Justice has voted 68
votes of the 1,136 votes, which is 6 percent of the votes. Wen
the Chief Justice is called upon to vote, 75 percent of the tine

the name in question is forwarded to the governor. She not ed
that within 73 percent of vacancies, the AJC has forwarded nore
than the mninmum of two or nore nanes to the governor. She

expl ai ned that statistically, but not always, a fewer nunbers of
names go up on rural judgeships where there nay only be two or

three applicants. She remarked that it is inportant to
understand that when the council is voting on candidates to send
to the governor, it is looking for the very best people and not
the mddle of pack applicants. Sonetimes stronger candi dates

show up and an applicant could drop from the top candidate to
the bottom she opi ned.

3:19: 38 PM

M5. DiPIETRO referred to a chart, within each commttee nenber's
packet entitled "AJC Judicial Nomi nation Votes over Tine" that
depicts the nunber of votes taken by the council, which
fl uxuates depending upon the nunber of vacancies and nunber
applicants for each vacancy. She noted that the |ast couple of
years AJC has been busier voting nore than at any tine in its
history. She referred to the 5 Chief Justice votes in the |ast
2 years that have been criticized, she expressed that it should
be taken into context as it was 5 out of several hundred votes.
She explained that the chart depicts that where the total votes
spi ke, the Chief Justice votes flip up a bit also. She opi ned
it would be worrisonme froma statistical standpoint if the tota
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nunbers of votes of the council were pointed straight down and
the Chief Justice's votes were pointed straight up. However,
that is not the case, she stated.

3:21:21 PM
M5. D PIETRO explained that the mpjority of other state

nom nating conmssions [in the United States] have equal nunbers
of attorney and non-attorney nenbers for all of the reasons

previ ously stated. There are sone commissions that have nore
| awyers than non-lawer, and a handful that have nore non-
| awers than lawers as HIR 33 proposes. She asked the

conmittee to consider that four of the five that have nore non-
| awers than |awers have a restriction on political party
affiliations. For exanple, Arizona, which has been cited as a
possi bl e nodel for Al aska, does have ten non-lawers and five
| awyers, but no nore than five of the non-lawers and no nore
than three of the |lawers can be of the sane political party.
She noted that is not Alaska's system as the AJC is wthout
regard to political affiliation

3:22:14 PM
CHAI R KELLER questioned if the AJC met regarding SJR 21

MS. Di PI ETRO responded yes, and added that neeting was noticed
and it did not go into executive session.

3:22: 38 PM

CHAI R KELLER descri bed a hypothetical scenario wherein had the
guestion cone up before the council whether or not to support or
oppose SJR 21 or HIR 33, there could have been a split vote and
the Al aska Supreme Court Chief Justice would have had to break
t hat vote. Mor eover, the Suprene Court is the entity directing
the Alaska Court System to oppose [SIJIR 21 and HIR 33], he
opi ned.

M5. Di PI ETRO acknow edged that theoretically that could have
been the case, but it did not happen.

CHAI R KELLER expressed that his scenario was a conplete theory,
but noted there are not that nmany options with six people.

M5. Di PIETRO highlighted that there is the 82 percent agreenent
rate of the AJC
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3:23:39 PM

REPRESENTATI VE  GRUENBERG requested that Ms. DiPietro be
avai l able during the next neeting on HIJR 33 and questioned if
she needed nore testinony tinme as she had commented that there
appeared to be nore of a turnover in judges, and he did not
require an answer today as to whether there is a reason for that
t ur nover.

3:24:42 PM

REPRESENTATI VE PRU TT questioned if the AJC may be open to
certain changes, or whether the attitude is that it is working
fine and should be | eft al one.

M5. D PIETRO noting that the AJC has not instructed her to take
a position, but certainly anything that would cause a
di sincentive for the council nenbers to engage with each other
[is of <concern]. For exanple, Kevin Fitzgerald' s testinony
depicted that the process AJC has seen over and over again
wher eby people conmunicate their views, which causes others to
change their views and "that is the strength of our process."”
The engagenment structurally nust happen and there nust be four
votes to take action. She reiterated that anything creating an
i nbal ance that would create a disincentive for true and candid
engagenment and deliberative process would be a shane and would
cause the process not to be as good as it is right now
Certainly, increasing one each appears like an interesting idea,
al t hough the process is so intensive that the nore nenbers going
around the table with an interview, the longer the interview
process.

3:26: 45 PM

REPRESENTATI VE PRU TT acknow edged that changing the process is
a big concern for the AJC, but inquired as to the AJC s thoughts
about changi ng the geographical [makeup], requiring the Al aska
Bar Association nenbers to be legislatively approved, or
changi ng the nunber of nanes given to the governor contingent
upon a certain nunber of applicants. Qutside of inpacting the
specific process, itself, he questioned whether the council is
open to discussion.

3:27:47 PM

M5. D PIETRO replied "yes," adding that one of the AJC nenbers
has initiated those types of discussions. She expl ai ned that
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some aspects could be altered by changing the by-laws, and
others are set in statute or the Al aska State Constitution. She
opined that the AJC is always open to inproving its process. In
reference to the public involvenent piece, the AJC involves the
public in its process nore than any other nom nating comm ssion
in the country as the public is involved at every step, she
remar ked.

3:28: 55 PM

KEN FI SCHER, representing hinself and no other entity, related
that he is viewwng HIR 33 from the perspective as a six-year
menber on the University O Alaska Board O Regents. I n order
for the commttee to renenber his testinony he offered an
acronymfor "B OAT." "B" is for "B"etter as HIR 33 would add
the nunber of non-attorneys to seven, or nine, or eleven, which
is his recomendation as it would allow nore robust
deliberations. There are eleven regents on the Al aska Board of
Regents, he explained, which ensures robust exchanges on many
policy issues even though all have been appoi nted by Republican
governors. "0 is for "O'pportunities for nore Al askans to have
a real neaningful inpact in the state. He reiterated that the
Board of Regents has eleven nenbers consisting of menbers from
vari ous areas in Al aska. He said he was astonished by several
of the assertions made by M. Carpeneti, a fornmer Chief Justice,
including his statenent "I don't think we have an attorney
dom nated system | think that we have a system that is evenly
bal anced."” However, M. Fischer remarked that four is not even
to three. He opined that the forner Chief Justice was
participating in a public debate as the chief witness for the
opposi tion. M . Fi scher noted his agreenent wth M.
Carpeneti's statement "The governor's appointnment to the council
woul d represent the governor's point of view" He recalled that
M. Carpeneti attributed the characteristic of human nature to
the governnent, such that the governor wll appoint an
individual with his/her world view He highlighted, however,
that the public can hold the governor accountabl e. M. Fischer
opi ned that M. Carpeneti refused to acknow edge that the people
who are the opponents of HIR 33, the Al aska Bar Association,
have human natures as well. Just as four is not even to three,
human nature is with everyone. Wthin the debate it should be
acknowl edged that everyone has their own perspective and an
i ndi vidual does not cone in with a "clean slate". The franers
built structures in the nation's founding docunent to hold
government accountabl e, checks and bal ances, he expl ained. I n
fact, the United States Constitution specifies that all bills
rai sing revenues must originate from the House of
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Represent ati ves because the founders wanted to hold those people
account abl e because they are elected every two years. He said
that within the Alaska Constitutional Convention debates, the
idea requiring selection for the AJC nenbers came from the
Al aska Bar Associ ation and the nmakeup of that commttee was five

attorneys and two non-attorneys. At the Al aska Constitutiona
Convention a consultant was hired to revi ew the docunent and the
consultant determned that within the AJC sections " ... these

sections in particular however go a long way toward w t hdraw ng
the judicial branch fromthe control of the people of this state
and placing it under the organized bar. No state constitution
has gone this far in placing one of the three coordinate
branches of the governnent beyond the reach of denocratic
controls. W feel that in its desire to preserve the integrity
of the courts the convention has gone further than is necessary
or safe in putting themin the hands of a private professional
group.” "A" in the B OA T is "A'ccountabilty of which, in the
process, is the legislature and the governor. "T" is for
"T"rust as the last letter of the analogy of B O A T. Tr ust
that the people who will be in the deliberations in the [AJC
will make correct decisions, as they wll be from nultiple
parties, he opined. Peopl e want what is best for Al aska. He
concluded by stating his strong support for HIR 33 as it's a
good gover nment policy.

3:39:25 PM

CHAIR KELLER renoved his objection to the notion to adopt
Version U

3:40: 22 PM

There being no further objections, Version U was adopted and
before the commttee.

ADJ QURNVENT

There being no further business before the commttee, the House
Judiciary Standing Conmttee neeting was adjourned at 3:41 p.m
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