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ACTI ON NARRATI VE
1:14: 00 PM

CHAIR WES KELLER called the House Judiciary Standing Conmmittee
neeting to order at 1:14 P.M, Representatives Lynn, Mllett,
Gruenberg, and Keller were present at the <call to order.
Representative Foster arrived as the neeting was in progress and
Representative MIlett attended via tel econference.

HB 218- PENALTY: ASSAULT ON CORRECTI ONAL EMPLOYEE

1:16: 44 PM

CHAI R KELLER announced the first order of business would be
HOUSE BILL NO 218, "An Act relating to the aggravating factor
at felony sentencing of multiple prior m sdeneanors when a prior
m sdeneanor involves an assault on a correctional enployee."

1:17: 29 PM

ERNEST PRAX, Staff, Representative Ws Keller, Alaska State
Legislature, advised that [on 2/12/14] the House Judiciary
Standing Comrittee heard HB 218 which concerns presunptive
sentencing for felony offenses found in AS 12.55.125. The bil

amends AS 12.55.155(c), which allows felony sentencing courts to
i npose sentences above the presunptive range if the defendant
has five previous convictions for <class A msdeneanors.
However, although two crinmes that are part of a single crimna
epi sode, such as speeding, driving while intoxicated and then
hitting another vehicle count as one prior conviction, there are
certain circunstances in which the nultiple crines commtted are
consi dered separate convictions. The legislation would add
conmtting a crime against a correctional officer to those
considered a separate crine and conviction even though there nmay
have been multiple crines conmtted within the crimnal one
event . Amendnent 1, adopted on February 12, 2014, proposes
citizenship as a neutral factor when considering presunptive
sentencing, he renmarked, and it does not allow an individual's
citizenship status to be considered as a mtigating factor. He
referred to two superior court cases [State v. Silvera and State
v. Perez, 309 P.3d 1277 (Alaska C. App. 2013), discussed
2/12/14 in conmmttee] which allowed the non-citizen defendants
to appeal their sentences based wupon being wthin the
presunptive range and the possibility of deportation. The
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defendants argued their non-citizen status was a mtigating
factor as to why they should be sentenced bel ow the presunptive
sentences and their cases were referred to a three-judge panel
The panel considered the defendants' non-citizenship status and
rul ed [possible deportation] was a good reason to sentence the
def endants bel ow the presunptive range, he stated. Amendnent 1
di sal | ows using deportation as a mtigating factor.

1: 22: 01 PM

MARGARET STOCK, Attorney at Law, Cascadia Cross Border Law
Group, described her legal expertise in that she is an
internationally known expert in the area of inmgration and
citizenship laws, a nenber of the Al aska Bar Association,
admtted before the United States District Court for the
District of Alaska and the 9th Circuit Court of Appeals, and is
the 2013 National Immgration Law Professor of the Year. She
advi sed she is testifying personally and in her capacity as an
expert. She said she is testifying in opposition to [adopted
Amendnent 1] which would elimnate the ability of three-judge
sentencing panels to take into account potential immgration
consequences to a crimnal defendant. The United States Suprene
Court in Padilla v. State of Kentucky (2010) deci ded deportation
is an extrenely harsh consequence, and sai d:

The i mportance of accurate | egal advi ce for
noncitizens accused of crinmes has never been nore
i nportant. These changes confirm our view that, as a
matter of federal |law, deportation is an integral
part, indeed sonetines the nost inportant part of the
penalty that may be inposed on noncitizen defendants
who plead guilty to specified crines.

M5. STOCK pointed out that the court deenmed it very inportant
for crimnals to receive accurate immgration |egal advice

regarding inmmgration conseguences. The sanme can be said for
the Al aska State Legislature, which she opined, is not receiving
accurate legal information from the nenorandum from Richard

Svobodny, Deputy Attorney General, dated February 11, 2014. She
opi ned that the nmenorandum does not properly reflect the state
of immgration |aw as al nbst every sentence in the nmenorandumis
i naccurate and provides inconpetent | egal advi ce. The
menorandum fails to nmention that the United States Suprene Court
contradicts the nmenorandum |awers witing |legal nenos are
required to cite contrary authority in regard to the |awer's
stated position. Furthernore, this legislation affects non-
citizens as well as famly nenbers who are non-citizens and
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naturalized citizens, such as mlitary veterans who naturalize
through mlitary service, al | of which ~could face de-
naturalization and deportation due to this change to the |aw.
She maintained that the nmenorandum says without [Amendrment 1]
citizens are treated differently, which is a violation of equal
protection. However, there is no equal protection problem wth
current |law as equal protection does not nean that everyone nust
be treated exactly the sane. The menorandum st at es: "If the
defendants were to receive at |east one year's confinement for
their offenses, each mght be classified as an aggravated felon
and so they mght be considered deportable.” M. Stock disputed

the use of the term "might" because federal |aw contains a
laundry list of offenses that are aggravated felonies under
immgration law and sone of them are not felonies under state
law and sonme of them don't require jail sentences. Feder al

immgration law is "very conplicated" and when [an offense] is a
m sdeneanor under Al aska |aw but is deened an aggravated fel ony
under federal i mmigration | aw, then defendants nust be
classified as an aggravated felon; it is not discretionary. In
such a situation, the defendant is deprived of all opportunities
"for the nobst part” to contest deportation, unless perhaps
he/she would face torture if deported to his/her hone country.
She pointed out that in Padilla v. State of Kentucky, 559 U S.
356 (2010), which is binding authority in Alaska, the U S
Suprenme Court thoroughly discusses [deportation] and its harsh
consequences. She asserted it has long been a practice in
Al aska, even anong prosecutors, to adjust a defendant's
sentences to avoid the harshest consequences of being a non-
citizen. However, the anendnent under consideration would treat
non-citizens and sonme citizens in an extraordinarily harsh way
and it probably violates federal law. M. Stock enphasized that
she is opposed to [Amendnment 1] and is hopeful the |egislature
will reconsider and obtain an accurate legal opinion from the
Depart ment of Law before noving forward.

1:27:54 PM

CHAI R KELLER announced that the commttee does not plan to act
on HB 218 today.

1: 28: 01 PM

ANN BENSOQN, Super vi si ng At t or ney, | mm gration Pr oj ect,
Washi ngton Defender  Associ ation, related that she is a
nationally recognized expert in the conflict between crimnal
law and imm gration law, a long tinme immgration |awer, and was
a menber of the Al aska Bar. She further related that she is
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currently [staff supervisor] in an inmgration project funded by
the Washington State Legislature to provide immgration related
expertise to judges, prosecutors, and defense attorneys who deal
with non-citizens in the crimnal justice system in Wshington

She noted that she also regularly consults with people in the
Al aska crimnal justice system She said that she concurred
with M. Stock's testinony; specifically enphasizing the
"erroneous” nature of the l|egal nenorandum the conmttee has
been provi ded. In Padilla, she pointed out that the court
specifically recognized it is proper for both crimnal courts
and prosecutors to factor inmgration consequences into their
decisions as the doctrine serves the best interest of the state
as well as the defendant. Not only did the U S. Suprene Court
recognize crimnal courts [factoring inmgration consequences
into their decisions], but they sanctioned it, she stated. She
opined that [Amendnent 1] interferes with the judge's ability
[to factor in deportation], and thus crimnal courts in Al aska

will be significantly inpacted in their ability to exercise
their authority and serve justice. She then pointed out that
according to the U S. Suprene Court and "other |egal authority,"
it is not an equal protection violation. Ms. Benson advised
that this [legislation] inpacts famlies in Al aska because when
judges consider these factors they consider all of the
consequences that result from their decisions. She opined that

the appellate court's [decision] did not mandate Al aska courts
to inpose special sentences for non-citizen defendants, or for
anyone, but affirns it is appropriate for a judge to consider
the relevant factor [of deportation] in [sentencing]. Dr awi ng
from her work within the Wshington and Alaska courts, she
related that judges factor in matters [such as deportation]
daily and it doesn't nean everyone wll avoid deportation. She
maintains that the U S Suprene Court nmandated, recognized,
sanctioned, specifically authorized, and acknow edged that it is
appropriate for courts to do as instructed by the Appellate
Court in State v. Silvera in Al aska.

1:33: 36 PM

REPRESENTATI VE M LLETT inquired as to whether M. Stock is in
favor of defendants remaining in state prisons rather than being
deported when the defendant has committed an egregious crineg,
such as nmurder or rape of a child.

1:34: 40 PM

M5. STOCK opined that the nmenorandum from the Attorney General's
office has caused a msunderstanding about the |aw Under
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f eder al immgration law there 1is an "aggravated felony"
definition under which Congress created a list of very serious
crimes, such as nurder, rape, and sexual abuse of a mnor, and
not so serious crines that it considers aggravated felonies. In
Silvera and Perez, the defendants were convicted of |esser
offenses that were possibly defined under federal inmmgration
| aw as aggravated felonies, although they weren't at the |eve

of nurder, rape, or sexual abuse of a mnor. She noted there is
a laundry list of offenses considered aggravated felonies under
federal inmmgration law and if the definition of one of those
offenses is nmet, the defendant is not eligible for relief from
deportati on. She highlighted that in the United States if a
defendant is convicted of a very serious crine the defendant
faces the consequences of the crimnal conviction, serves the
full amount of jail time, is then released to inmgration, and
receives a hearing with an inmmgration judge and possible
deportati on.

1:37: 04 PM

M5. STOCK reiterated that the issue in Alaska is not regarding
an immgrant doing one day less in jail, but that Al aska wll
not recognize [deportation as a factor] and will not reduce a
sentence by one day in order that a defendant is allowed to
pl ead his/her case before an inmgration judge. Consequent |y,

after convicted [immgrant/non-citizen] Al askans serve their
crimnal sentence they are denied the opportunity to argue their
case before an immgration judge and face autonatic deportation,
she opi ned. She described a possible scenario of a disabled
veteran receiving one day off of his sentence by the three-judge
panel which then allowed him to plead his case before an
i mmgration judge and argue that he should not be deported. She
noted the judge could still order the veteran deported but it
woul d not have been mandatory for the immgration judge to order
hi m deported as it would have been if he had spent the one extra

day in jail. She related her inpression that [Amendnent 1] is
not anti-immgrant but rather anti-A askan due to the nunber
famlies it would break up. In fact, she opined that it wll

have a | arge negative inpact on Native Al askans who are in m xed
famlies in which one nenber is an inmgrant and one is not.
Ms. Stock described another scenario, in which a bread w nner
husband is convicted of a relatively mnor crinme, but one that
is considered an aggravated felony under immgration law is
deported and |eaves his wife and children are left destitute in
Al aska and have to turn to the state for aid. |If the anendnent
passes, immgrants will not have a chance to [go before a three-
j udge panel to plead why they should not be deported].
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1: 39: 11 PM

REPRESENTATI VE M LLETT expressed her thanks to Ms. Stock for her
expl anation and advised the commttee to think seriously about
Amendnent 1.

REPRESENTATI VE GRUENBERG t hanked the experts who have testified
and advised the conmttee that Ms. Stock is a recent recipient
of a MacArthur GCenius Award.

1: 40: 41 PM

RUSSELL PRI TCHETT, Attorney at Law, Pritchett & Jacobson, P.S.,
informed the conmttee he has practiced inmmgration law for
approximately 25 years, is an active nenber of the Wshington
and Al aska Bar Associations, is admtted to the US. District
Court for the District of Alaska, and currently practices
immgration |aw in Wshi ngton. He advised he is opposed to HB
218 [Anendnent 1] because a three-judge panel should be allowed
to consider the harsh collateral consequences a deported parent
visits upon their U S. citizen children who remain in the United
St at es. He referred to a 2010 report entitled, In the Child's
Best Interest, published by the University of California,
Ber kl ey School of Law, which in part found that the deportation
of a parent of a U S citizen child creates |arge secondary,
soci al, and econom c affects and negatively inpacts the physical
and nental health of the US. <citizen children left behind.
Most such children suffer significant behavioral changes and
experience disruption in schooling, struggle to nmake good
grades, or consider dropping out of school. Furt hernore, M.
Stock testified that often the deported parent is the bread
winner in the famly and that parent's deportation throws the
US. citizen children into poverty, which creates a trenendous
burden on society as a whole. M. Pritchett then reiterated his
opposition to HB 218 [ Anendnent 1].

1: 43: 09 PM

ARUNDEL PRI TCHETT, Staff Attorney, Alaska Inmgration Justice
Project, advised she is testifying in opposition to [Amendnent
1] to HB 218, which precludes immgration consequences from

bei ng considered at sentencing. The aforenentioned would |ead
to Al askans being permanently exiled fromthe United States and
Al askan famlies being torn apart. She clarified that she used

the term "would" be permanently exiled and not "could" be
because a non-citizen convicted of an aggravated felony, which
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need not be a felony under state crimnal law, as M. Stock
stated, "wll" be deported. She then stressed it is not a
di scretionary matter under federal immgration |aw. Noti ng she
often represents crime victinms, she expressed concern that
victims rights are included in Al aska's sentencing criteria and
under [Anmendnent 1] could result in non-crine victins being
exiled from the United States. She related that it is not
uncommon in donestic violence situations for the victim not the
abuser to be convicted of a crime following a donestic violence
i nci dent . Preventing the consideration of i mm gration
consequences in sentencing could result in the ultimate coup for
the abuser of a non-citizen victim as she could not only be
wrongfully convicted, she opined, but also ultimately banished
from the United States wth no hope of ever returning. Ms.
Pritchett disagreed with the assertion that consideration of
i mm gration consequences and sentencing unlawfully discrimnates
against a United States citizen. If the aforenentioned is of
concern, she suggested that the legislature | ower t he
presunptive mninum sentence for certain crimes from 1 year to
364 days, which would allow a state judge to issue a sentence
preventing designation of a conviction as an aggravated felony
under federal immgration law while being equally applicable to
citizens and non-citizens aliKke.

1: 45: 51 PM

QUI NLAN  STEI NER, Public Defender, Public Defender Agency,
Departnent of Adm nistration, stated Anendnent 1 underm nes the
presunptive sentencing schene put in place by statute and the
sent enci ng principles articul ated in the Alaska State
Consti tution. In essence, Amendnent 1 elimnates the
consideration of wvalid sentencing factors, which renders a
sentence unfair. The Attorney Ceneral's nenorandum i s incorrect
as it asserts the rulings in [Silvera and Perez] were based
solely on the determ nation that manifest injustice would result
by subjecting the defendants to U S immgration |aw
Furthernore, the analysis is the harsh collateral consequences
which is significant when reviewed with an equal protection
analysis. He opined that the state focuses too narrowmy on jail
time as being the assessnment of whether or not a sentence is
severe and does not consider the inpact of the entire sentence.
He explained the three-judge panel nust conply wth all

sentencing criteria and, by definition; the sentences wll not
be less severe but wll be appropriate for the circunstance,
which wultimately pronotes uniformty. He described a case

simlar to the Silvera case wherein harsh  col | at eral
consequences of loss of nedical benefits could have an extrene
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consequence if a nedical condition is life threatening. Denying
a defendant the opportunity to argue collateral consequences
also undermnes the Alaska State Constitution's principles
regarding reformation, det errence, and protection of the
community, he proffered as well as could underm nes the health
of famlies. He then stressed that just because the collatera
consequence and the non-statutory mtigator had been proven and
had been taken up by the three-judge panel, it does not
necessarily mean the defendant w Il receive departure under
state law as the sentence as a whole nust conply with the Al aska
State Constitutional rmandate. The DOL's nenorandum is not
correct as it inplies that deportation and its consequences are
not constitutionally valid sentencing criteria, except that the
inpact of a given sentence and its collateral consequences,
specifically rehabilitation and deterrence, is the very point of
sentencing and is specifically articulated in case |law as being
valid considerations. Utimately, he remarked, there is no
equal protection problem in the US. as citizens who are
simlarly situated and subject to equally harsh collatera
consequences, whatever they nmay be, may obtain a referral to a
t hree-judge panel based upon the sane conclusion of nmanifest
i njustice. He explained that even when a non-statutory
mtigator is established and there is a referral to a three-
j udge panel, the defendant nust argue the ultinmate conclusion
that the sentence as a whole is manifestly unjust. He
reiterated that sinply proving the non-statutory mtigator
exi sts and should be considered does not necessarily result in
departure [from the presunptive sentencing range], which is the
analysis under state law sentencing as it relates to the
constitution, he opined.

1:50: 39 PM

HEATHER STENSON, Staff Attorney, Alaska Inmgration Justice
Project, informed the conmttee she is a nenber of the Al aska
Bar practicing immgration law in Anchorage. She related her
firm opposition to [Amendnent 1] and agreenment with the points
previously articulated by her colleagues. As a |egal
prof essional, she conveyed that [Amendnent 1] did not make sense
as it seeks to change an existing careful process. She

explained that to receive other than a presunptive sentence a
judge nust carefully screen a case and find, by a very high
standard, that nanifest injustice would result from deviation
froma presunptive sentence and refer it to a three-judge panel

The series of strong procedural safeguards is in place to ensure
that sentences are just. However, excluding consideration of
immgration status from that process limts the court's ability
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to do what is just, she opined. Under inmmgration law a
conviction of a year can be a life sentence when a defendant is
sentenced as an aggravated felon and deported because the
def endant would |ose his/her hone and fanmly, and the famly
would lose a famly nmenber; the aforenentioned is a nmgjor
consequence that should be considered in sentencing. One of the
cases that started this is one in which a man received a
sentence of 364 days rather than 365 days. The 1 day reduction
meant that he served his tinme rather than serving his tine and
then being deported and losing his entire life. The court, she
opi ned, should be able to consider that. However, this
anmendnent elimnates the court's ability to do so.

1: 53: 08 PM

JASON BAUMETZ, Supervising Staff Attorney, Al aska Inmgration
Justice Project, noting he is a nenber of the Al aska Bar with 10
years of experience as an immgration attorney and stated his
opposition to [Anmendnent 1]. Drawi ng from his experience as an
immgration attorney, he opined that it is fair, appropriate,
and essential that sentencing courts are allowed to consider
immgration consequences together wth other mtigating and
aggravating factors in formng its sentencing deci sions.

1:54: 14 PM

RI CHARD ALLEN, Director, Ofice of Public Advocacy, Departnent
of Adm nistration, remarked that although previous testinony
addressed [Anmendnent 1] issues, the issue is allowing courts the
authority to evaluate a specific case and consider the totality
of the circunstances before rendering a sentence. He enphasized
that it is inmportant to give judges that sort of discretion in
t hese cases.

1: 55: 35 PM

ANNI E CARPENETI, Assistant Attorney GCeneral, Legal Services
Section, Department of Law (DOL), clarified that although she is
not an expert in immgration |aw, Assistant Attorney General Ann
Bl ack, Ofice of Special Prosecutions & Appeals (OSPA), (DA),
does know immigration |aw and can answer questions. MVs.
Car penet i then defended Deputy Attorney GCeneral 2/ 11/ 14,
menor andum t o House Speaker M ke Chenault stating it was not a
| egal nenorandum or a treatise on inmmgration |law or intended
to describe nuances in immgration |aw. The nmenorandum rat her
was to summarize a proposed anendnent and the reasons DOL
supports the anendnent. Ms. Carpeneti agreed with Ms. Stock in
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that a naturalized citizen could be convicted of a crine that
may result in a de-naturalization procedure. She acknow edged
that M. Steiner and other w tnesses presented good testinony
regardi ng Al aska's sentencing law. M. Carpeneti explained that
the legislature has adopted presunptive sentencing ranges for a
defendant convicted of a crine in Al aska. Furthernore, a
sentencing court has the authority to increase a sentence to the
maxi mum range or decrease the sentence within the [presunptive]
range for factors in aggravation and mtigation if proven by
cl ear and convincing evidence by the party proposing them | f
there are no statutory aggravators or mtigators provided in
Al aska's law, then defendant has the ability to prove that
mani fest injustice will occur as a result of a sentence in the
presunptive range for factors not set out in statute, and thus
the case should be sent to a three-judge panel to consider that
factor, she opined. The three-judge panel has the ability to
sentence a defendant to any term authorized in statute, from
zero to the maxi num

1: 58: 42 PM

M5. CARPENETI recalled M. Steiner's testinony that every
crimnal sentence whether presunptive, mitigated, or aggravated
nmust be based on criteria set out in AS 12.55.005, also known as
the "chain of criteria," that was provided in the A aska State
Constitution and adopted by the Al aska Suprene Court many years
ago. The factors are rehabilitation, deterrence of self and
others, affirmation of comunity norns, and where necessary,
i sol ation of someone to protect the public as well as a victinls
rights. Ms. Carpeneti explained that avoiding control and
influencing the application of federal immgration law is not
listed in State of Alaska v. Chaney, [477 P.2d 441, A aska
1970], in Al aska Statute, or the Alaska State Constitution. She
offered that Anmendnent 1 sinply provides that whatever the
federal governnment may or may not do to a defendant when
sentenced under state |law should not be considered by a state

sentencing court. She then expressed concern with M. Stock's
testinmony that wunder federal |aw once a defendant has been
convicted as an aggravated felon, the defendant will be deported

and there is little discretion. Drawing from conversations wth
Ms. Black and others, M. Carpeneti opined there is actually
much discretion within the Departnent of Justice as to whether
or not it deports a defendant. She then referred to menorandum
DOL received from an Inmmgration and Custons Enforcenent (1CE)
attorney that lists various factors |ICE attorneys consider when
deci ding whether to initiate deportation proceedings involving a
person who has been convicted of an aggravated felony. These
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factors include specific enphasis on serving in the US.
mlitary, whether an illness is involved, and "various itens".
Unfortunately, she shared, even though |ICE attorneys have
provided DOL with advice, the ICE attorneys do not testify and
will not be put on the record regarding factors they consider.
She nentioned that DOL has nenoranduns from |ICE attorneys
avai lable [for the commttee] that may be hel pful.

2:01: 31 PM

M5. CARPENETI reiterated that [the factors used to determ ne]
whether or not the federal governnent wll exercise its
discretion to determine if a deportable defendant should, or
shoul d not, be deported is not in the Alaska State Constitution
or Alaska Statutes. Al aska's sentencing |laws are designed to
pronote reasonable uniformty in sentencing for crimnal acts
that are simlar, and whether or not a defendant performng a
[crimnal] act simlar to a deportable defendant is difficult to
predict. As M. Stock testified, federal law dealing wth
immgration status is very conplicated. Ms. Car penet i
enphasi zed that the conmttee should seriously consider whether
attorneys in DOL who are district attorneys and not experts in
immgration |law should be dealing with these issues. Cri m nal
attorneys in DOL enforce the laws and sentences the |egislature
est abli shes under Al aska Statute and the Alaska State
Consti tution. She then expressed concern with safety issues.
In Silvera, a non-citizen, was convicted of stabbing a person in
the face, sent to a three-judge panel, and sentenced to 364 days
to avoid being classified as an aggravated felon. The issue is
not that M. Silvera received one day |ess when another
def endant would have been sentenced within the range of 1-3
years, the issue is the lack of any period of supervised
probati on. The fact that M. Silvera was not supervised, she
opined, is a question of public safety that should be addressed.
Ms. Carpeneti informed the committee of a current case on appeal
wherein the sentencing court did not send the case of a man
convicted of attenpted sexual abuse of a minor to a three-judge
panel . The defendant clained at sentencing that he was
potentially deportable and should be sentenced to a period of
time that would avoid any period of supervision, sex offender
treatment, or various [prograns] the state [offers] to help
defendants who are transitioning into life after a sentence is
served, she rel ated.

2:04: 57 PM
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VB. CARPENETI stated her agreement wth M. Stock that
immgration law is very conplex, which she believes makes the
case for Amendnent 1 in that crimnal courts should not try to
determine if a sentence within the presunptive range would raise
i ssues of federal deportation rather state |aw should be applied
in a neutral manner and not factor in [deportation]. Ms.
Carpeneti stated her disagreement with a |local newspaper's
description of [Amendnent 1] as an anti-immgration |aw and she
expl ained that [Amendnent 1] is intended to apply these factors
as neutral for every person when sentencing for the sane
crimnal act.

2:05:50 PM

REPRESENTATI VE LYNN related his great confidence in the advice
he has received from DOL over the years. He acknow edged t hat
everyone isn't an expert on all areas [of |aw], but opined that
DCOL has resources available to call upon for immgration issues
or any ot her issue.

2:06:45 PM
REPRESENTATI VE CGRUENBERG recalled M. Carpeneti's coment that

immgration is "a very specific and specialized area of the
[ aw. "

2:07:03 PM
M5. CARPENETI clarified that her words were, "it is a very
conplicated area. In further response to Representative

Gruenberg, advised that DOL does not have a dedicated expert in
immgration law, but M. Black has spent a lot of time in the
| ast several years dealing with such issues.

2:07:49 PM
REPRESENTATI VE  GRUENBERG questioned whet her MVs. Car penet i

beli eves one person would be enough to handle the anticipated
case load wth Amendnent 1 or would nore staff be necessary to

handl e inmm gration cases. He then pointed out that HB 218 is
not referred to the House Finance Conmttee. Representati ve
Gruenberg clarified that he is asking whether DOL could handl e
the additional sent enci ng, as potentially there wll be

significant appellate and constitutional questions wth the
passage of Amendnent 1.
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M5. CARPENETI stated she has incredible faith in the attorneys
in the Ofice of Special Prosecutions & Appeals (OSPA) and
advi sed she does not have the answer to resource issues.

CHAIR KELLER related his understanding the M. Carpeneti said
DCOL has the personnel to handle the analysis of this bill.

2:10: 26 PM

REPRESENTATI VE GRUENBERG, referring to the testinmony of M.
Benson and Ms. Stock's allegations of erroneous |legal advice in
t he nenorandum queried if M. Carpeneti would like to respond
to Ms. Benson and Ms. Stock's specific allegation of the House
Judiciary Standing Conmmttee being unintentionally mslead by
the 2/11/14 menorandum from Deputy Attorney CGeneral Svobodny.

M5. CARPENETI responded that M. Stock and M. Benson were
criticizing the nenorandum as if it were a nuanced |egal brief

dealing with legal issues, although it was sinply a neno
describing a bill, an anendnent, and a concern DOL has about
sent enci ng. She opined that DOL's OSPA attorneys could answer

all of the questions raised by Ms. Stock and [ Ms. Benson] as the
issue is sinply whether or not the possibility of deportation
shoul d be a consideration for state court judges when sentencing
defendants for the commission of crines. In response to
Representative G uenberg, M. Carpeneti advised that M. Bl ack
is very famliar with the Padilla case and is online.

2:12:27 PM

REPRESENTATI VE FOSTER queried if M. Carpeneti had a sense of
how many additional cases would conme forth due to [Amendnent 1].

M5. CARPENETI opined that after any litigation regarding the
validity of the law that is passed would result in |ess
l[itigation. She deferred to Ms. Bl ack.

2:13:15 PM

CHAIR KELLER interjected that it appeared odd to him that the
| egislature is discussing subservience to an immgration judge's
deci sion on deportation that is future. He questioned why the
af orenenti oned even has to be taken into consideration and
whether it's tied into manifest injustice. I's rmanifest
injustice a gateway to the three-judge panel for nore than just
i mm gration.
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M5. CARPENETI responded there are various factors not in the
statutory mtigators that a defendant can raise to the three-
judge panel if a defendant has proven to the sentencing court
that manifest injustice would occur from a sentence within the
presunptive range.

2:15: 24 PM

ANN BLACK, Assistant Attorney General, Appeals Unit, Ofice of
Speci al Prosecutions & Appeals (OSPA), Departnent of Law (DQL),
stated she has 30 plus years of |egal experience, including
practicing law in the Al aska state courts, federal courts wth
district <courts, and federal <circuit courts of appeals in
federal habeas [corpus] clains. She related that she is
[admitted to practice before] the United States Suprene Court,
and prior t hat a fornmer Judge Advocate  Ceneral W th
approximately 10 years in the mlitary courts. She agreed with
V5. Car penet i that the Deputy Attorney GCeneral Svobodny
menmor andum i s not a conprehensive treatise with regard to Al aska
constitutional | aw, Al aska crim nal law or federal and
immgration |aw Furthernmore, it in no way covers the
conplexities of federal immgration |aw She opined that the
legislation is designed to address the fact that Alaska's
crimnal sentencing judges and district attorneys do not have
the expertise [in immgration law] of M. Stock and prior
Wi t nesses. Al aska's crimnal judges are naking assunptions
about federal law and the state's district attorneys are not in
a position to adequately educate Alaska's crimnal judges
regardi ng the actual consequences and intricacies of inmgration
| aw, she further opined.

2:17:44 PM

MS. BLACK renarked that the panel of three state judges is asked
to answer extrenely weighty policy questions and determ ne
i nportant decisions while "dabbing"” in an area of [federal] |aw
in which they lack sufficient know edge. Wth regard to the
Padilla case, M. Carpeneti took exception with M. Stock's
interpretation because, while the quotes she read to the
[committee] are quotes from the case, they were taken out of
context and omt the fact that the U S. Suprenme Court in Padilla
decided the ability of a sentencing judge to intentionally
control the outconme of an inmmgration proceeding based on
crimnal conduct does not exist. In Padilla, she pointed out,
the Suprenme Court went out of its way to say that while judges
previously [controlled the outconme of an inmgration proceeding
based on crimnal conduct] Congress determined it no |onger
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want ed judges doing that. Wthin the federal context, the claim
that federal law permts judges to inpose a sentence for the
pur pose of affecting deportation is not accurate, she expl ained,
as every federal court t hat has addressed the issue,
specifically the followng Courts of Appeal: 2nd, 5th, 8th, 9th,
10th, 11th, and D.C. circuits, have all held that attenpting to
assist a defendant avoid deportation is not proper sentencing
criteria. Ms. Black explained [Anendnment 1] provides that
Alaska is indifferent to the federal governnent as Al aska
applies its sentencing and crimnal justice criteria regardless
of what the federal governnment's policy is, will be, or nmay be.
To that extent, she noted, [Anendnent 1] is not regardi ng being
subservient to the federal governnent, but is instead regarding
i ndependence fromthe federal governnent.

2:20: 41 PM

M5. BLACK said prior discussions regarding certain defendants
automatically being deported is problematic because "it" started
too far down the systemin order for defendants |like M. Silvera
or M. Perez to be considered deportable under federal statutes
as they would have to neet the criteria of having conmtted an
aggravated fel ony because they commtted a crine of violence for
which a sentence of one year or nore is inposed. In both
Silvera and Perez, the defendants requested a shorter sentence

than a [U.S. citizen would have received so they would no
| onger be qualified as deportable, and therefore would not face

federal immgration judges. She noted disagreenent with the
earlier remarks that this isn't about "people getting out of
jail earlier,” and proffered that the prior discussion is

regarding defendants pleading their cases before three-judge
panels and requesting the judges not inpose what the Al aska
Legislature determ ned should be presunptively inposed. The
aforenentioned is desired in order that federal immgration |aw
dictates their sentences. M. Black recalled a prior suggestion
wherein the |egislature changes the [preenptive sentences] by at
|east one day in order that sentences fall outside of the
federal definition of a crinme of violence and an aggravated
f el ony. In essence, such a suggestion is requesting the Al aska
Legislature allow the federal government to dictate what
appropriate [state] sentences should be, she opined. She
submtted that it is not an appropriate consideration for a
t hree-judge panel or for the state |egislature.

2:23: 08 PM
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VB. BLACK explained that rehabilitating a defendant, or
protecting the public from future m sconduct of the defendant,
or adequately expressing Al askan citizen's condemation of the
def endant's behavi or. She stated that this legislation treats
all defendants equally in Alaska's crimnal courts, such that
they all wi | | be afforded the same Dbenefits and sane
consequences. The consequences defendants may or may not face
in the federal system should not be relevant as to whether a
particular state sentence will be effective in ternms of things.
Under State of Alaska v. Chaney, [477 P.2d 441, Al aska 1970],
the Alaska Statutes, and the Alaska State Constitution, the
sentencing courts are requested to decide effectiveness of
sentences and this legislation ensures uniformty which reduces

guesswor k. Currently, she opined, the state's three-judge
panels are operating blindly and the state's district attorneys
cannot provide them full well -rounded [inmmgration |aw]
gui dance. Al though DOL has requested assistance from |CE

attorneys and enforcenment officers, the departnment has been told
that "we cannot make advisory opinions and we cannot tell you

what will be the consequence.” Over the past three years, M.
Bl ack conveyed, she has been in contact with ICE officials who
tell her "I don't understand why your state sentencing courts

are worried about inposing a sentence that nay or nmay not result
in deportation. The way our system operates is we presune that
states will inpose sentences based on state concerns and state
criteria wthout regard to the federal governnent." She
expl ained that only after the state has conpletely concluded its
interest in a defendant wll [ICE attorneys and inmgration
officials begin their process with the defendant. The state
[crimnal] system and the federal inmgration system are two
very independent systens and just because one system takes up
its work after another does not meke one system subservient or
dependent on the other system Thus, [Anendnent 1] ensures that
Al askan courts are independent of federal inmmgration |law, she
opi ned.

2:25:27 PM

M5. BLACK related that this legislation protects the rights of
crime victimse as it ensures victinse that Al aska' s sentencing

courts will not treat their victimzation as less worthy of
redress just because the assailant is not a US. citizen and
subj ect to deportation. She noted that [Anendnment 1] fosters

rehabilitation as Alaska's courts consistently turn to suspended
i npositions of sentences, which works as both the "carrot and
the stick" to ensure that a released defendant 1is held
account abl e in attendi ng and conpl yi ng with or der ed
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rehabilitative treatnment and also confornms its behavior |[to

society's standards]. Under the federal system suspended tine
is figured into whether or not a person has commtted a crine
for which a sentence of a year or nore has been inposed. V5.

Bl ack expl ained that whether a state's definition of a crinme and
a state's sentence for a crine qualifies as a crine of violence
and potentially an aggravated felony are "ternms of art.” The
federal government does not rely on Alaska's definitions as it
defines a crine of violence in an extrenely specified way. For
instance, there is federal case law that includes the 9th
Circuit in which a person can shoot a gun at a building they
know to be occupied and that action is not considered a crine of
vi ol ence under the federal immgration code, she noted. MVs.
Bl ack describes [immgration |law] as a conplex systemwth often
counter-intuitive "terms of art" of which Alaska s judges are
not experts. She offered that the state should not ask its
judges to divert state resources by diverting judge's dockets to
determ ne whether it is appropriate for an offender to remain in
the country. Al aska's judges are taxed wth deciding
appropriate [state] sentences to ensure offenders will no |onger
re-offend or pose a threat to the public and ensure that the
rights of Al askan victins are protected, she further opined.

2:28:37 PM

M5. BLACK posited that nmany of the comments in the nmenorandum
had al ready been vetted by the National Association of Attorneys
Ceneral (NAAG for their |egal accuracy. Furthernore, while the
menor andum [was never intended to] constitute a treaties, it is
not inaccurate and does not present an incorrect view of the
I aw. In response to Chair Keller, M. Black confirmed her
avai lability and stated she has perforned extensive research and
briefing with regard to the interplay of Al aska constitutiona

and crimnal law as well|l as federal |aw

2:30: 34 PM

CHAI R KELLER announced that HB 218 woul d be set aside.
2:30: 37 PM

The conmttee took an at-ease from2:30 to 2:35 p. m

[Chair Keller passed the gavel to Vice Chair Lynn]

2: 35: 36 PM
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VI CE CHAIR LYNN announced that the next order of business would
be HOUSE BILL NO 284, "An Act relating to an interstate conpact
on a bal anced federal budget."

HB 284- COVPACT FOR A BALANCED BUDGET

2:36: 03 PM

CHAI R KELLER, speaking as prime sponsor of HB 284, informed the
conmittee that HB 284 addresses the federal national debt and
proposes a specific constitutional balanced budget anendnent.

There are several states involved in [the Constitutiona

Amendnent novenent] and the Goldwater Institute is presenting
the idea of continuing the "Conpact for Anerica" [novenment]. He
explained that the bill applies [US. Constitution] Article V
conditions and uses the conpact approach in order to becone a
U.S. Constitutional Anmendnent. The U.S. Constitution, Article
V, lays out two avenues of proposing amendnments and two avenues
for proposing anendnents and ratifying them He directed
attention to Article V, which read:

Article V

The Congress, whenever two thirds of both houses shal
deem it necessary, shall propose anendnents to this
Constitution, or, on the application of t he
| egislatures of two thirds of the several states,
shall call a convention for proposing anendnents,
which, in either case, shall be valid to all intents

and purposes, as part of this Constitution, when
ratified by the legislatures of three fourths of the
several states, or by conventions in three fourths
thereof, as the one or the other node of ratification
may be proposed by the Congress; provided that no
amendnent which may be nmde prior to the year one
t housand eight hundred and eight shall in any manner
affect the first and fourth clauses in the ninth
section of the first article; and that no state,
wi thout its consent, shall be deprived of its equal
suffrage in the Senate.

2:40: 53 PM

NI CK  DRANI AS, Director, Constitutional Pol i cy, Policy and
Devel opnent, CGoldwater Institute, noted that he is on the Board
for Conpact for Anmerica, Inc., is a 16-year attorney of which 8
years has been focused in constitutional |law and he has been
involved in developing Article V approaches and researching the
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issue for 4 years. He then related that his main claimto fame
is a successful win in the US. Suprene Court striking down
Arizona's system of canpaign finance regulations. He noted that
[the ol dwat er | nstitute] publ i shed Professor Rober t G
Natel son's, three-part series in the fall of 2010 and early
2011, which has proven to be semnal in providing guidance to
Article V aficionados throughout the country. M. Drani as,
focusing on the Conpact for Anerica Bal anced Budget referred to
the slide entitled "Your Future is at Stake" depicting the
nation's current gross federal debt, not only the portion held
by the public. He opined the gross federal debt is relevant to
[the United States'] credit rating and described the U S. as
being at 107 percent of Goss Donestic Product (CGDP), a
situation the U. S. has not experienced since the height of Wrld
War |1. The aforenentioned is not a sustainable situation as
the U S. cannot easily grow its way out, and in fact, it may be
i npossi bl e. The degree of wunsustainability and "crazy" fisca
policy going on in Wshington rnust end. Referring to a slide
entitled "It Isn't Getting Better"” depicting how the deficit has
narrowed from $1.1 trillion last year [2013] to $650 billion, he
advi sed that those figures possess no value because the US. is
increasing its debt at a pace over several hundred billion
dollars, given the anount of debt already accrued, and it is
continuing along the unsustainable same path. He |ikened the
fiscal situation in the U S. to that of Geece five or six years
ago when Europeans began to panic. He then opined that the
fundamental problem with the debt is that of concentrated power
in which the debtor is able to set their own credit limt.
Therefore, that concentration of power needs to be broken up and
the plan is to have a bal anced budget anmendnent as contained in
HB 284 that is a plausible and bi-partisan route de-centralizing
the power over debt and limting the ability of a debtor to
wite their own credit limt.

2:45: 04 PM

MR. DRANIAS, referring to the slide entitled "A BBA that Divides
Power is the First Payload,"” explained that the bal anced budget
anendnent was devel oped with the goal of reaching 38 states and
is an idea that should comand respect and support from the
center-left, center, to center-right. In fact every conponent
of the balanced budget anendnent has been poll tested by
McLaughlin & Associates at over 60 percent approval ratings. He
then reviewed the sections of the bal anced budget anendnent as
fol |l ows: Section 1 defines what balance would be and limts
spending to the actual cash in the bank at all tines. The
definition of a balance is that spending at all points in tine
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are limted to tax revenues or the equivalent. A consequence is
that there nmust be a revolving line of credit to "snmooth out”
the tax cash flow volatility, he opined. Therefore, Section 2
provides a large revolving line of credit that initially is set
at 105 percent of the outstanding debt and the extra 5 percent
is designed to provide a transition period to the use of debt so
that within an adequate tine, the hard choices are mnade.
However, ultimately there is a constitutionally fixed debt limt

that would be enforced unless that debt Iimt can be Ilifted.
Section 3 ensures that the concentration power problem is
[ifted. He explained that if any increase in this "huge"
initial line of credit were deened necessary, it would have to
be in the form of a proposal requiring a referendum of the
st at es. In essence, he sunmmarized, Congress would have to

"refer up" the states and secure support from 26 state
| egislatures, a sinple majority and not a super majority, of any
proposed increase in the debt limt. He opined that this makes
good fiscal sense as it introduces the states as sort of a
fiscal board of directors that i ntervenes and provides
supervision for a wayward CEQO Section 4 enforces the debt
l[imt wthout damaging the U S. <credit history and rating.
Wthin the current statutory debt limt system he noted, there
are "ganes of chicken" that arise each tinme it conmes into play
and this anendnment creates a process by which the "gane of
chi cken” cannot happen. In essence, he opined, the president
will now have to name what he will inpound, delay, not pay, or
what he will prioritize over others in terns of spending, at 98
percent of the debt limt. He explained that the extra 2
percent basically provides 6-12 nonths prior to the initial debt
[imt, assuming it is ratified in the near future. Therefore

the president, 6-12 nonths prior to reaching the debt limt,
will have a constitutional obligation to identify exactly what
he would inmpound if that debt limt were enforced. M. Dranias
acknow edged that is a considerable anount of power, but advised
it is not new power as the president has the inherent inplied
power to do inmpoundnents whenever there are not adequate nonies
to support appropriations. This anendnment requires the
president to exercise his power in advance. | f the president
lays out a plan for inpoundnent with which Congress disagrees

t hen Congress can override those inmpoundnments within 30 days by
a sinple majority concurrent resolution with equal or greater
anmount s. The idea, he clarified, is not to secure the
i mpoundnents, but rather to [make the plans known] 6-12 nonths
before reaching the debt limt so everyone has a clear sense of
what is at stake if that debt Ilimt, as it is currently set,
will be enforced. Section 5 ensures that if the debt problemis
to be fixed, the U S. does not destroy its capacity for economc
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grow h by over raising taxes. He explained that debt is taxes
and if the intention is to pay the debt, then the U S. does not
want to have taxes so high it destroys its capacity to grow and
pay back that debt. Therefore, the conpromse to limt tax rate
i ncreases which would require a super majority vote, 2/3 of the
whol e nunber of each house for any increase in existing incone
t axes, general revenue taxes, or any new general revenue tax, he
expl ained. Furthernore, three powerful" exceptions were created
to allow a reasonabl e degree of revenue increases: repl ace the
income tax with an end user non-VAT [ Val ue- Added Tax] sales tax
that is sonetines called the "fair tax;" elimnate deduction
credits and l|oop hole exenptions that is sonetines called
"making tax flatter;" and inplicit exception in the definitions
the Goldwater Institute wuses regarding the possibility of

raising tariffs and fees. He specified that those exceptions
could result in new revenues with sinple majorities as it is
done now. The special interest "push back” wll be fairly

strong, he expected, and if the people' s representatives in
Washi ngton are able to overcone that special interest push back,
it would show a genuine consensus on the need for new revenues

rather than relying on spending cuts. He opined that the
overall incentive structure would incentivize spending cuts
first as the root problem is spending beyond [the nation's]
nmeans. He further opined that revenue increases would be

possible and would be obtained through forns of revenue
increases that would either flatten or nmke the tax code nore
vol untary. He reiterated that the poll tests perfornmed by
Gol dwater Institute and others are fairly consistent and go back
40 years.

2:54.:59 PM
[Vice Chair Lynn passed the gavel to Chair Keller.]
2:55: 09 PM

CHAI R KELLER explained that the bill's premse is that the debt
problem is a crisis and the "Conpact for Anerica"” Amendnent
i ntroduces checks and balances necessary to address the debt
i ssue. He questioned the status of other states taking this
amendnent forward.

MR DRANIS stated that the Georgia House of Representatives

recently passed a simlar bill out of its House with a 103:63
vot e. The bill is pending in Arizona, is on the table in
Arkansas where a fiscal |imt may preclude it from being heard,
and may possibly be introduced in Louisiana and Onio. The
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intent, he noted, is to keep "this session" narrow so that the
conpact legislation is substantively identical, he opined.

2:57:51 PM
ADJ OQURNVENT

There being no further business before the conmttee, the House
Judiciary Standing Conmttee neeting was adjourned at 2:57 p. m
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