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ACTI ON NARRATI VE

1: 08: 50 PM

CHAIR WES KELLER called the House Judiciary Standing Conmittee
nmeeting to order at 1:08 p.m Representati ves Foster, LeDoux,
G uenber g, Kel | er were present at the call to order.
Representatives Lynn and MIlett arrived as the neeting was in
pr ogr ess.

1:09: 02 PM

HB 292-2014 REVISOR S Bl LL

1: 09: 50 PM

CHAI R KELLER announced the first order of business would be
HOUSE BILL NO 292, "An Act nmaking corrective anendnents to the
Al aska Statutes as recommended by the revisor of statutes; and
providing for an effective date."

1:10: 11 PM

LI SA KIRSCH, Assistant Revisor, Legal Services, Legislative
Legal and Research Services, Legislative Affairs Agency advised

this bill is the legislature's opportunity to correct and renove
any defi ci enci es, conflicts and/ or obsol et e provi si ons.
Primarily, the bill updates the names of agencies that have
changed due to changes in federal |aw. The bill also captures
several instances of the term "adoptive child,” which is not the
standard term for a child who has been adopted. The correct
terms are "adoptive parent” and "adopted child." Ms. Kirsch

informed the commttee another reference had been di scovered and
thus there is an anendnent to change the "adoptive child"
reference to "adopted child." The bill also updates obsolete
date references to the boiler code, and changes the word
"stimulation" as it was a typographical error in the statute
related to oil wells and hydraulic fracking.

1:12: 01 PM
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CHAI R KELLER referred to the deletion of the |anguage in Section
5, "after January 1, 1974," and opined the dates were val uable

bits of information, which often marked when a bill passed. He
noted three or four sections simlar to Section 5, in that they
del ete dates. He asked whether this bill included a

conprehensive |ist of such date nmarkers in statute and whether
such changes had occurred.

M5. KIRSCH confirmed that per Title 1 routine review occurs to
remove obsolete dates from statute. She explained that [January
1, 1974] has neaning when there were people who had rights
predating that date. However, 1974 is so many years ago that
the likelihood of anyone having a right arise prior to that date
is very low to nonexistent. She further explained that once the
date is far enough back in history, relative to the context it
is in and the nature of the section, the date nay be determ ned
to be obsolete. Al t hough dates could [be relevant] for 20-30
years, at a certain point the date becones obsolete and is
renoved fromstatute

1: 14: 45 PM

CHAI R KELLER asserted it is good he is not setting the standards
for drafting as he believed the value of a date is for
hi storical context. He then questioned whether Section 3 is a
substantive change.

IVS. KIRSCH stated the revisor's  Dbill cannot include a
substantive change. The section of statute being added in
Section 3 is AS 40.25.295, which is just the short title. Short
titles of an article or section are |ocated at the very end.
She noted that these provisions, being added in Section 3 are in
the Al aska Public Records Act.

1:16: 25 PM

CHAIR KELLER offered his belief the <change of the term
"adoptive" to "adopted" is a substantive change, particularly
since the tw have different neanings in ternms of tine
sensitivities. In the English |anguage adoptive neans sonething

di fferent than adopt ed.

M5. KIRSCH explained that the adoptive parent is the person who
becones a parent by virtue of adopting a child. The child is
not the one taking the action, the child is the party who is
acted upon and is adopted. The aforenentioned is the standard
usage of those terns.

HOUSE JUD COW TTEE -4- February 10, 2014



1:17: 58 PM

CHAI R KELLER suggested that an adoptive child could be a child
in the process of being adopted as opposed to a child who has
been adopted sonetine in the past.

M5. KIRSCH expressed her understanding that the statutes refer
to a child who has been adopted, not a child in the process.

CHAIR KELLER maintained concern with the change and asked if
other committee nmenbers had a simlar concern to which there was
no response.

1:19: 31 PM

REPRESENTATI VE  GRUENBERG noved that the conmmttee adopt
Amendment 1, labelled 28-LS0904\C.1, Kirsch, 2/14/14, which
r ead:

Page 10, following line 13:

Insert a new bill section to read:
"* Sec. 20. AS 39.52.960(11) is anmended to read:
(11) "imediate famly nmenber” neans
(A) the spouse of the person;
(B) anot her person cohabiting wth the
person in a conjugal relationship that is not a |egal
marri age;

(O a child, including a stepchild and an
adopt ed [ ADOPTI VE] child, of the person;

(D) a parent, sibling, grandparent, aunt,
or uncle of the person; and

(E) a parent or sibling of the person's
spouse; "

Renunber the follow ng bill sections accordingly.
CHAI R KELLER renoved his objection.
There being no further objections, Arendnment 1 was adopt ed.
REPRESENTATI VE LYNN noved to report HB 292, as anended, out of
committee with individual recomendations and the acconpanying

fiscal notes.

CHAI R KELLER stated there being no objections, CSHB 292(JUD) was
reported fromthe House Judiciary Standing Commttee.
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1: 21: 09 PM
The commttee took a brief at-ease.

HB 47-1 NJUNCTI ON SECURI TY: | NDUSTRI AL OPERATI ON

1: 24: 40 PM

CHAI R KELLER announced that the next order of business would be
HOUSE BILL NO 47, "An Act requiring a party seeking a
restraining order, prelimnary injunction, or order vacating or
staying the operation of a permt affecting an industrial
operation to give security in the anount the court considers
proper for costs incurred and danmages suffered if the industrial
operation is wongfully enjoined or restrained.”

1: 24: 58 PM

REPRESENTATI VE LYNN noved to adopt proposed commttee substitute
for HB 47, Version 28-LS0072\N, Bullock/Wallace, 1/10/14, as the
wor ki ng docunent .

REPRESENTATI VE GRUENBERG obj ected for purposes of discussion and
inquired as to the difference in Version N

1:25: 54 PM

REPRESENTATI VE ERI C FEI GE, Al aska State Legislature, speaking as
one of the prine sponsors of HB 47, said the only change
enbodied in Version N is the addition of subsection (d) on page
2. The conmi ssioner of the Departnment of Environnenta

Conservation (DEC) was very concerned that under the origina

| anguage of HB 47 the federal permitting prograns for which the
state has primacy could be adversely affected in that the state
coul d be open to the possibility of havi ng pri macy
adm nistratively retracted by the federal governnent. The new
| anguage, he explained, exenpts the federal permtting prograns
that the state administers and over which it has prinacy.
Therefore, there is not even a hint that this bill would prevent
access to the courts by other parties involved in those permts.

1: 28: 04 PM

REPRESENTATI VE GRUENBERG pointed out that the |anguage on page
1, line 11, of HB 47 reads, "... including an anmount for the
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paynent of wages but was changed in Version N to read, "The
court shall consider the amobunt of wages,” The new | anguage in
Version N allows the court nore discretion, which he
characteri zed as a good anendnent.

REPRESENTATI VE FEI GE agreed the aforenenti oned was al so a change
and in further response to Representative G uenberg said he and
his staff were not aware of any other changes.

1:29: 35 PM
REPRESENTATI VE GRUENBER wi t hdrew hi s obj ecti on.
1:29:41 PM

CHAIR KELLER then objected for purposes of discussion and
rel ated his understanding that the | anguage is new in Version N

REPRESENTATI VE FEIGE clarified that the |anguage on page 2, |ine
6-13, is new |anguage, which pertains specifically to federa
permtting prograns that are admnistered by the state
gover nnent .

1: 30: 56 PM

CHAIR KELLER renoved his objection. There being no further
obj ection, Version N was before the conmttee.

1: 31: 43 PM

REPRESENTATI VE FEIGE, continuing his presentation of HB 47,
informed the comm ttee that,

In the past several years there have been cases where
courts have issued injunctions or stays against
conpanies engaged in the developnment of resource
extraction and other large industrial operations that
had been legally permtted. These legally permtted
projects now have to endure the high costs of

uncertainty and del ay. The discovery phase in these
types of cases can cost hundreds of thousands of
dollars to the state as well as the project
proponents. House Bill 47 does not condone "sloppily
witten or wongfully issued permts"™ as has been
described by sone opponents of the bill. If a

permttee is violating the ternms of the permt then
the issuing departnents of the state should step in
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and either get the situation rectified or tenporarily
stop the project until it cones into conpliance. The
state has laid out a rigorous science based permtting
system to allow responsible developnent of our
resources for the benefit of all Al askans. Publ i c
i nvol venent and i nput is encouraged through an
established public process. Too often, once this
process has been conpleted and the permts are issued,
opponents  of the project file public interest
[itigation seeki ng an i njunction or a stay.
Utimately, those who feel the nost immedi ate inpacts
of these injunctions are the workers and their
fam |l ies because workers are laid off, both union and
non- uni on.

1: 33: 21 PM

House Bill 47 was filed with intent to level the
playing field and put those who file these suits on
notice that they too have consequences to contend
Wit h. Sone people have pointed to the title of the
bill which uses the words "An Act requiring a party
oL The requirenent for security is already there
enbedded in Alaska Cvil Rule 65(c). House Bill 47
parallels the requirements of Rule 65(c), which

states, "... No restraining order or prelimnary
injunction shall issue except wupon the giving of
security by the applicant, in such sum as the court

deens proper, for the paynment of such costs and
damages as may be incurred or suffered by any party
who is found to have been wongfully enjoined or
restrained. ..." House Bill 47 was witten to work
with Rule 65(c), not change it. The court already has
t he power and authority to require a bond,
unfortunately, in nost cases they don't require it.
This legislation directs the court, when considering
the bond anmount, to take into account costs that may
be incurred and danmges that wmy be suffered
including an amount for the paynent of wages and

benefits for enpl oyees, sub-contractors, and
contractors. It does not set a bond anount. The
court continues to have full discretion and could
still wultimately decide to not require a bond. In

this legislation, industrial operation is defined to
i nclude a construction, energy or tinber activity, and
oil, gas and mneral exploration developnent and
producti on. Hi storically, we have not seen a large
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nunber of these types of injunctions in state court
for two reasons: nost |awsuits today have involve
federal permts, and in talking with |awers about
this issue, found that nany of these cases are settled
out of court in an effort to avoid costs and work
del ays.

1: 35: 24 PM

An exanple of this type of court case would be an
injunction filed on the Port Mckenzie Rail Extension
just as they were starting to commence construction in
the Fall of 2012. A lawsuit filed in federal court
which ordered a Stop Wrk Oder on Cctober 1, 2012,
eventually, later that Fall on Novenber 28, 2012 that
same federal court lifted the order. But for two
mont hs al nost two hundred people were put out of work
and unable to feed their famlies. Here in Sout heast
Al aska, fairly recently, the Cty and Borough of
Juneau permtted a cruise ship dock expansion. The
Juneau Assenbly, last nonth, approved the contract.
It has already had a group file for a Tenporary
Restraining Order to keep the city from working on the

proj ect . Wrk is not even scheduled to begin until
2015. O course, you are all aware that we have
fairly large projects potentially on our horizon. An
effort to build an instate gas line as well as an
export |line would involve a whole series of nega

projects that could potentially be affected by sonmeone
wanting to file an injunction. During the interim we
continued to work with the admnistration to deal wth
some concerns that they had wth respect to the
uni ntended consequences centering on the state
primacy, i.e., those permts related to clean air,
clean water and surface coal. |'ve detailed sone of
the new |anguage in Version N of the CS. The new
| anguage specifically exenpts those federal permt
prograns that the state adm nisters. It does not,
however, do anything to the over one hundred different
state permts that the state currently has permt
aut hori zation authority for. The |anguage will still
apply to those and a list of those permts has been
i ncluded in your packet.

REPRESENTATI VE FEl GER advi sed t he comm ttee t here wer e

representatives in the room from the Departnent of Natural
Resources, Departnent of Environnental Conservation, the Al aska
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Court System Departnent of Law, and Legislative Legal avail able
for questions, and al so a nunber of people online to testify.

1: 38: 37 PM

REPRESENTATI VE LEDOUX inquired as to what was the percentage of
injunctions filed in the state versus federal court.

REPRESENTATI VE FEI GE maintained that nost of the injunctions
brought forth are in federal court. In further response to
Representati ve LeDoux, Representative Feige affirmed that HB 47
woul d not inpact federal courts.

REPRESENTATI VE LEDOUX inquired as to how nuch assistance this
bill could provide projects.

1:39:45 PM
REPRESENTATIVE FEIGE clarified that HB 47 does not inpact

federal courts as it is not in the state's arena of authority.
However, the possibility exists that plaintiffs could seek

i njunctions under state court, which he opined is a
vulnerability within the state's |l|egal structure. Al t hough
Cvil Rule 65(c) already requires security, the overwhel m ng

majority of judges do not appear willing to require parties to
post bonds. He said he did not know whether [the actions of the
judges] were the intent of the legislature or the intent of the
original rule. If HB 47 passes, the legislation would send a
significant nessage to the third branch of governnment that the
| egi sl ature encourages judges to look closely at requiring
security bonds, especially in cases like this. Regardi ng the
total nunber of court cases like this, he deferred to the court
system

1:42: 04 PM

CHAI R KELLER advised the conmittee it was not his intention for
the conmttee to vote on HB 47 today, as it had just received a
menor andum from Legal Servi ces.

1:42:19 PM

REPRESENTATI VE GRUENBERG opined that the current |anguage is a
definite inprovenent and asked Representative Feige if his staff
woul d make a copy of his presentation for his review

REPRESENTATI VE FEI GE agreed to do so.
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1: 43: 38 PM

REPRESENTATI VE M LLETT noted her appreciation for HB 47, which
she felt was a long tine in comng as Al aska nust nake a
statenment about frivolous lawsuits and actions taken to slow
down projects and cause projects to be nore expensive. She said
Al askans are not taking these actions rather it is non-
government organi zations (NGO from out-of-state that have found
a beautiful picturesque place like Alaska and use it as their
bi ggest fundraising tool in the Lower 48. Representative M| et
related that she is offended that Al askans are being treated in
t hi s manner.

1:44: 42 PM

CHAIR KELLER advised the commttee that Friday's neeting is
scheduled for bills previously heard, of which could include HB
47. He then turned to public testinony.

1:46: 51 PM

NANCY MEADE, GCeneral Counsel, Administrative Staff, Ofice of
the Adm nistrative Director, Al aska Court System in speaking to
Representative LeDoux' s earlier questi on, prelimnary
injunctions are tracked, but there are not statistics on
prelimnary injunctions against industrial operations as that is
not a termused in its data base yet. Anecdotally, she related
that over the last six or seven years there have been possibly

two or three cases that would fall into what the sponsor
intended to cover with HB 47. This bill is simlar to CR 65(c)
as the courts do have authority to set the security. Many
times, she explained, parties wll stipulate the anount of
security for various actions for prelimnary injunction or TRGs
and for the nobst part judges accept those stipulations. The

security is intended to cover the costs and damages that the
enjoined party mght suffer if the injunction were wongfully
granted. The court holds the security until the end of the case
and if the enjoined party should not have been enjoined, the
security can be used to pay the costs and danages that party
suf f er ed.

1:48:40 PM
REPRESENTATI VE GRUENBERG enphasi zed the need for the commttee

to carefully wunderstand the language of CR 65 in order to
understand the legal issues involved in HB 47, which is what
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will, if anything, be changed by HB 47. He then asked whet her
the trial court has broad discretion in issuing injunctions.

M5. MEADE advised the trial court has discretion whether or not
to grant a notion for prelimnary injunction, but there are
specific legal tests it must apply.

REPRESENTATI VE GRUENBERG requested Ms. Meade briefly enumerating
what the list of factors.

M5. MEADE expressed concern she would misstate them as they were
not witten before her.

CHAIR KELLER requested Ms. Meade cone prepared to discuss the
| egal tests on Friday.

1: 51: 04 PM

REPRESENTATI VE GRUENBERG renmar ked that he was not sure the court
system is the appropriate branch to answer that question, and
requested that staff from Legislative Legal and Research

Services be avail able on Friday. In response to Representative
Lynn, Representative G uenberg explained that CR 65 covers the
followng three types of injunctions, wth the specified

meani ng: tenporary injunction 1is attending a hearing; a
prelimnary injunction is after a hearing pending trial, and a
per manent injunction is covered by the rule of procedure. There
are also statutes on the subject, which he requested be included
in the conmttee' s packet.

1:52: 20 PM

REPRESENTATI VE LEDOUX related her understanding that for state
permts if a party desired a TRO against the state, the party
woul d be against the state. For federal permts and the
category of permts for which the state has primacy, 1is
basically the federal program However, a party cannot sue the
state in federal court. She then explored whether a party could
sinply sue the industrial operation in federal court and not
include the state as a party.

M5. MEADE related her understanding that HB 47 addresses
injunctions filed against the industrial operation itself and
not against the state as the defending party to the injunction

The intent, she opined, was to cover lawsuits in which a group
or individual wshes to stop the industrial operation from
proceeding and that group itself is the defendant/respondent,
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and thus is enjoined. She specified that she had not understood
that the state would be a party to those actions, which could
take place in state or federal court.

REPRESENTATI VE LEDOUX surm sed then that any lawsuit with any
federal el enment whatsoever could be brought in federal court.

M5. MEADE stated her agreenent with Representative LeDoux.

REPRESENTATI VE GRUENBERG cautioned the comrmittee not to ask the
court system as this may be an issue that ultimtely cones
before it.

1: 56: 06 PM

MAYNARD TAPP, Founder and WMnaging Menber, Hawk Consultants,
LLC, Menber, The Alliance, opined that del aying Al askan projects
hurts The Alliance nmenbers, and therefore hurts workers that are
the enployees of The Alliance. For exanple, a recent
cancel ation of a project caused 70 people to lose their job in 1
conpany. Those 70 people earned $60,000 - $80,000 annually and
the loss of wages has a mgjor inpact on local comunities.
Currently, there are approximately 180 jobs at risk on another

project in rural Al aska. The inpact of those |ost wages on
i ndividuals as well as nobst communities would be staggering. |If
a party desires to delay a project, it should be held

accountable for the financial harm caused by its actions, he
opi ned.

1: 58: 16 PM

MR. TAPP, in response to Representative G uenberg advised he is
one of the principals for Hawk Consultants, LLC, which |eases
personnel to oil conpanies.

1: 59: 03 PM

M CHAEL JUNGREIS, Director, Resource Devel opment Council (RDC)

clarified that although he is a partner with Davis, Wight and
Tremai ne, LLP, he is testifying on his own behalf and that of
t he RDC. He related that the RDC favors this legislation and
enphasi zed the injunction power is the nost powerful tool of the
court as it has the power to stop any activity from occurring in
the state. In a prelimnpary injunction, the court frequently
has only relatively sketchy factual materials available to it in
order to nake a determnation. A large scale enterprise, which
may be enploying scores of hundreds of people and deploying
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mllions of dollars into a mmjor economc activity in this
state, can be brought to a conplete halt by the power judges can
I npose. He related his experience that judges are reluctant to
i npose the bonding requirenment the |aw all ows. Therefore, he
opined, it is inmportant for the legislature to make it clear
that judges nust consider the inpact the decisions they mnake
have on individuals, the econony, and on the economc activity
t hey can stop.

2:01:56 PM

MR. JUNGREIS explained that the standard for granting an
injunction, which is in State Division of Elections v. Metcalf,
(Alaska 2005) and has been cited since 2005, is that if the
threatened injury is irreparable, neaning sonething that cannot
be brought back as in chopping dowmm a forest or filling in a
| ake, then all the plaintiff nust do is raise "a serious and
substantial question" that is not frivolous or obviously wthout
merit. The bottomline is that a plaintiff who clains a serious
enough injury does not have to persuade the judge that the
plaintiff is going to wn. In fact, the judge may concl ude the
plaintiff is probably going to lose, but when it is not a
frivolous case a prelimnary injunction nust be granted, even on
partial know edge. He opined that when judges have to grant an
injunction, it is critical that the injunction only be granted
with protection for the enterprises that are the life blood of
t he state.

2:03:49 PM

REPRESENTATI VE LEDOUX asked if the standards for granting a TRO
were less than for a prelimnary injunction.

MR. JUNGREIS, noting that he had been practicing law in this
state for a while and had appeared in a nunber of cases in which
both prelimnary and tenporary injunctions were issued,
responded he was not certain but the TRO which by its terns can
only be issued for a 10 day period, also requires security.
I nformation upon which a TRO is granted frequently consists of
an affidavit or two and rarely is there live testinony. As a
result, there are sone judges who are extrenely reluctant to
grant TRGs unless there is something terrible going on like a
child who is about to be renoved from the state or sonmeone is
about to be taken off life support. This |legislation, he
opined, would apply to a TRO in an industrial permtting
situation.
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2:05:34 PM

REPRESENTATI VE LEDOUX related her wunderstanding that for a

prelimnary injunction a party has to show a |likelihood of
success on the nerits as opposed to sinply showing that it is
not a frivolous |lawsuit. However, she said she was not certain

that a party had to show the |ikelihood of success with a TRO as
it is mybe a nore | ax standard.

MR. JUNGREIS conveyed the current standard is in tw parts
dependi ng upon the severity of injury that the plaintiff clains.
If the plaintiff's injury is not claimed to be all that severe
or if it is claimed to be less than irreparable, the plaintiff
must present a clear showi ng of probable success on the nerits.
In that instance, the judge would be required to believe the
plaintiff was going to win before issuing the injunction. There
is a "lessened" standard for which the harmthat is alleged is

of a greater amount. If a plaintiff is claimng the neighbor is
going to block the driveway, the plaintiff nust show it 1is
probably going to wn. If a plaintiff asserts the injury is
irreparable, such as filling in a l|ake or chopping down a

forest, the plaintiff is not required to show it is likely to
wi n, but rather nust show the case is not frivol ous.

2:08: 28 PM

MR. JUNGREIS, in response to Representative G uenberg; suggested
the coommttee [consult] the follow ng cases: State, D vision of
Elections v. Metcalf, 110 P.3d 976 (Al aska 2005); Msyura v
M syura, 244 P.3d 519 (Al aska 2010). In further response, M.
Jungreis offered that the court is considering the seriousness
of the injury, whether the defendant can be protected if the
[injunction] is granted, and whether the court can be certain
the defendant is not injured if the injunction turns out to have

been granted in error. The aforenentioned, he opined, is the
pur pose of HB 47. The other issue is how good of a case has the
plaintiff presented to require an injunction. Al though it's

likely the duration is an elenent that would be taken into
account in assessing all of the factors, he was not certain it
woul d be a separate factor.

2:12: 22 PM
REPRESENTATI VE GRUENBERG, questioned whether the |legislation
could sinply provide this as a factor to be considered rather

than specifying out hard and fast rules that nay cause
constitutional problens.
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MR. JUNGREIS said that the court has to consider the factors,
but [the ultimate decision] is for the court to determ ne. The
court mnust be able to show it reviewed every factor and
understood those were critical factors that nust be taken into
consideration, although the factors do not absolutely control
t he deci sion. This legislation does not attenpt to specify
dollar for dollar exactly how the court nust determne the
i ssue, he stat ed.

2:14:45 PM

REPRESENTATI VE LEDOUX asked whether the denial of a TRO or
prelimnary injunction, or the anount of bond the court requires
to be posted is appealable. If it is appealable, is it
appeal abl e on an expedited basis, she asked.

REPRESENTATI VE GRUENBERG answered that [denial and anount of
bond i s absol utely appeal abl e] .

MR. JUNGREI S agreed with Representative G uenberg that certainly
in every legal system the failure to grant or the granting of
injunctive relief all give rise to an imediate right to appeal.

REPRESENTATI VE GRUENBERG advised the technical term for the
process would be "Petition for Review"

MR. JUNCREI S answered that he was not certain of that term but
offered that there is no question a party has the right to
Petition for Review for any interlocutory order. Clearly, a
party has a right to appeal, but he was uncertain whether the
court nust hear the appeal.

M5. MEADE agreed with Representative Guenberg that the denia
or granting of the order would be a Petition for Review and
woul d definitely be allowable by a court above the trial [evel
In further response to Representative Guenberg, M. Made
confirmed injunctions mnmust be brought in the superior court and
not the district court. If the decision is appealed, it first
goes to a single justice, and then can be reviewed by the entire
court. Appeal s, she clarified, are not expedited per se and
they are not in the rule regarding which proceedings are
automatically expedited. However, Petitions for Review can be
handl ed faster than an appeal on a full case, she pointed out.

2:18:29 PM
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REPRESENTATI VE LEDOUX noted her understanding whether or not a
court heard a Petition for Review was discretionary.

MS5. MEADE agreed with Representative LeDoux. She further agreed
with Representative LeDoux that a party has the right to file a
[Petition for Review], but that doesn't nmean the court will do
anyt hi ng about it.

REPRESENTATI VE GRUENBERG provided that if that is the case, that
unl ess and until the court issued a superseding order on appea
the trial court's original order would remain in effect.

M5. MEADE agreed with Representative G uenberg.

2:19: 34 PM

M5. MEADE directed attention to the followng |anguage in
Version N on page 1, line 11: "The court shall consider the
anount of wages and benefits for enployees and paynents to
contractors and subcontractor ..." She suggested it mght be

beneficial to use the follow ng |anguage: "Upon the request of
any party and when that party presents credible evidence ..."
because if the industrial operation does not want to disclose
records about its wages or its contracts or subcontractors, the
court wuld not have evidence to consider. Wth the
af orenenti oned suggested | anguage the court has to consider this
because otherwise it would not have the nmeans or information to
consi der those factors. The sponsor, she related, was receptive
to including such | anguage.

2:20: 46 PM

CHAI R KELLER directed the sponsor to be prepared on Friday with
| anguage for discussion on that matter.

M5. MEADE infornmed the committee the | anguage woul d be provided
to the comttee.

2:21: 35 PM

MKE PRAX state that the [suggested |anguage] change to
"sonething the court shall consider"” rather than just "do," is
needed. This legislation, he opined, is necessary as it does
appear that injunctions are granted too easily. Furt her nore,
the coomttee should know how often injunctions are overturned

he opi ned. He related that he followed the Healy C ean Coa

Project for which tens of mllions of dollars a year to the
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nmenbers of Golden Valley [Electric Association GVEA] were |ost,
whi ch he acknow edged would not be considered. bj ections to
Healy Clean Coal, he opined, were without nerit from the start
and it appeared the injunction strategy was to run the costs up
so GVEA would give up on the project regardless of the nerits of
t he case. He further opined that the aforenentioned happens
often as it is a strategy attorneys apply sonetinmes. This
legislation is needed to mamintain equity, which should be a
primary goal and focus of the commttee. M. Prax said he had
not given thought to Section 1(d), which will not require it
under cases in which the state is acting with primcy over
federal regulations. He encouraged the conmrittee to contact the
United States Environnental Protection Agency (EPA) or soneone
in the federal governnent to obtain their opinions directly. He
proffered that State agencies are often overly conservative in
their interpretation of these |laws and too concerned, therefore,
about losing prinmacy. He was not sure that the EPA and the
Department of Natural Resources would object to this legislation
to the degree that it would w thdraw primacy. The fact that a
party has issued a court action, by itself, discourages a
conpany from noving forward, and thus he did not see harm in
mai nt ai ni ng equity.

2:26:31 PM

CHAIR KELLER said he identified with M. Prax's remarks
regarding the state needing to be overly cautious with what the
federal prograns require, and he advised the |egislature nust
stay on top of it at all tines.

REPRESENTATI VE GRUENBERG expressed the need to consider the high
cost of litigation and how the party with deep pockets can nake
it difficult for the other party to be heard. If the desire is
for equity, he suggested the commttee consider what it can do
to ensure the law is not m sused.

2:28:29 PM

MR JUNGREIS remarked that he and the Resource Devel opnent
Council believe sonething on this order is critical to ensure
that the projects, which are the life blood of this state, are
protected fromthis particular type of disruption.

2:29: 24 PM

ANDY ROGERS, Deputy Director, Al aska State Chanber of Comerce,
informed the commttee that the Alaska State Chanber (Chanber)
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is a nenber organization made up of conpanies across the state
and these types of injunctions are an ever-occurring issue for
t he Chanber. The business comunity supports passage of this
bill and when |legislation receives universal support and
agreenment from across the state and across a broad section of
industries, it carries weight. The Chanber wll continue to
support the core concepts of this legislation. The Chanber went
on record on behalf of Al aska' s businesses and encouraged the
committee to pass this legislation out of commttee.

2:31:23 PM

CHAI R KELLER announced he woul d | eave public testinony open.
2:32:11 PM

REPRESENTATI VE GRUENBERG explained there is a body of law on
injunctions and the conmittee should review the background upon

which this bill is presented.

CHAI R KELLER announced his intent to take a vote on the bill on
Friday. [HB 47 was held over.]

2:34:17 PM
ADJ OURNVENT

There being no further business before the commttee, the House
St andi ng Judiciary Comrittee neeting was adjourned at 2:34 PM
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