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HOUSE BI LL NO. 173
“"An Act defining 'nedically necessary abortion' for purposes of
maki ng paynments under the state Medicaid program”

- HEARD & HELD

HOUSE BI LL NO. 102

"An Act relating to property exenptions for retirenment plans,
i ndi vidual retirenent accounts, and Roth IRAs; relating to
transfers of individual retirement plans; relating to the rights

of judgnent creditors of nmenbers of limted liability conpanies
and partners of limted liability partnerships; relating to the
Uni form Probate Code, including pleadings, orders, liability,

and notices wunder the Uniform Probate Code and the Al aska
Principal and Income Act, the appointnent of trust property, the
Alaska Uniform Prudent | nvest or Act , co-trustees, trust
protectors, and trust advisors; relating to the Al aska Principa
and Inconme Act; relating to the Alaska Uniform Transfers to
Mnors Act; relating to the disposition of human renains;

relating to the tax on insurers for life insurance policies;
relating to insurable interests for certain insurance policies;
relating to restrictions on transfers of trust interests;

relating to discretionary interests in irrevocable trusts;

HOUSE JUD COW TTEE -1- March 29, 2013



relating to the conmmunity property of nmarried persons; and
anending Rule 64, Alaska Rules of Cvil Procedure, and Rule
301(a), Alaska Rules of Evidence."

- BILL HEARI NG CANCELED

HOUSE BILL NO 73

"An Act relating to the commencenent of actions for felony sex
trafficking and felony human trafficking; relating to the crine
of sexual assault; relating to the crime of unlawful contact;
rel ating to forfeiture for certain crimes i nvol vi ng
prostitution; relating to the time in which to commence certain
prosecutions; relating to release for violation of a condition
of release in connection wth a crinme involving donestic
violence; relating to interception of private comunications for
certain sex trafficking or human trafficking offenses; relating
to use of evidence of sexual conduct concerning victins of
certain crines; relating to procedures for granting immnity to
a witness in a crimnal proceeding; relating to consideration at
sentencing of the effect of a crinme on the victim relating to
the time to make an application for credit for tine served in
detention in a treatnment program or while in other custody;
relating to suspending inposition of sentence for sex
trafficking; relating to consecutive sentences for convictions
of «certain crines involving child pornography or indecent
materials to mnors; relating to the referral of sexual felonies
to a three-judge panel; relating to the definition of 'sexua
felony' for sentencing and probation for conviction of certain
crines; relating to the definition of "sex offense" regarding
sex offender registration; relating to protective orders for
stal king and sexual assault and for a crine involving donestic
violence; relating to the definition of 'victim counseling
centers' for disclosure of certain conmunications concerning
sexual assault or donestic violence; relating to violent crines
conpensation; relating to certain information in retention
el ection of judges concerning sentencing of persons convicted of
felonies; relating to rem ssion of sentences for certain sexua
felony offenders; relating to the subpoena power of the attorney
general in cases involving the wuse of an Internet service
account; relating to reasonable efforts in child-in-need-of-aid
cases involving sexual abuse or sex offender registration;
relating to mandatory reporting by athletic coaches of child
abuse or neglect; making conform ng anmendnents; anending Rul es
16, 32.1(b)(1), and 32.2(a), Al aska Rules of Crimnal Procedure,
Rule 404(b), Al aska Rules of Evidence, and Rule 216, Al aska
Rul es of Appellate Procedure; and providing for an effective
date."
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- BILL HEARI NG CANCELED

COW TTEE SUBSTI TUTE FOR SENATE BILL NO 22(FIN)

"An Act relating to the commencenent of actions for felony sex
trafficking and felony human trafficking; relating to the crine
of sexual assault; relating to the crime of unlawful contact;

rel ating to forfeiture for certain crimes i nvol vi ng
prostitution; relating to the tinme in which to comence certain
prosecutions; relating to release in a prosecution for stalking
or a crime involving donestic violence or for violation of a
condition of release in connection with a crinme involving
donmestic viol ence; relating to interception of private
communi cations for certain sex trafficking or human trafficking
of fenses; relating to use of evidence of sexual conduct
concerning victins of certain crines; relating to consideration
at sentencing of the effect of a crinme on the victim relating
to the time to nake an application for credit for tinme served in
a treatnment program or while in other custody; relating to
suspendi ng inposition of sentence for sex trafficking;, relating
to consecutive sentences for convictions of «certain crimnmes
involving child pornography or indecent materials to mnors;

relating to the referral of sexual felonies to a three-judge
panel; relating to the definition of 'sexual felony' for
sentencing and probation for conviction of certain crines;

relating to the definition of 'sex offense' regarding sex
of fender registration; relating to the definition of 'victim
counseling centers' for disclosure of certain comrunications
concerning sexual assault or donestic violence; relating to
violent crinmes conpensation; relating to certain information in
retention election of judges concerning sentencing of persons
convicted of felonies; relating to rem ssion of sentences for
certain sexual felony offenders; relating to forns for sexua

assault, stalking, and donestic violence protective orders;

relating to the subpoena power of the attorney general in cases
involving the use of an Internet service account; relating to
reasonable efforts in child-in-need-of-aid cases involving
sexual abuse or sex offender registration; relating to nandatory
reporting by athletic coaches of child abuse or neglect; nmaking
conform ng anendnents; anending Rules 16, 32.1(b)(1), and
32.2(a), Alaska Rules of Crimnal Procedure, and Rules 404(a)
and (b), Alaska Rules of Evidence; and providing for an
effective date.”

- BILL HEARI NG CANCELED

HOUSE BI LL NO. 140
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"An Act relating to the information that nust be included with
certain notices provided for the proposed adoption, anendnent,
or repeal of a regulation.”

- BILL HEARI NG CANCELED
PREVI QUS COW TTEE ACTI ON
BILL: HB 173

SHORT TITLE: RESTRI CT MEDI CAI D PAYMENT FOR ABORTI ONS
SPONSOR('s): REPRESENTATI VE(s) LEDOUX

03/ 15/ 13 (H) READ THE FI RST TI ME - REFERRALS
03/ 15/ 13 (H) JuD, FIN
03/ 29/ 13 (H) JUD AT 1:00 PM CAPI TOL 120

W TNESS REG STER

HARMONY SHI ELDS, St aff

Represent ati ve LeDoux

Al aska State Legislature

Juneau, Al aska

PCSI TI ON STATEMENT: Presented HB 173, on behalf of the sponsor,
Represent ati ve LeDoux.

SUSAN RUTHERFORD, M D

Rednond, Washi ngt on

PCOSI TI ON  STATEMENT: During hearing of HB 173, provided
suggesti ons.

CHAD HUTCHI SQN, St af f

Senat or John Coghi | |

Al aska State Legislature

Juneau, Al aska

PCSI TI ON STATEMENT:  Spoke on behalf of Senator Coghill, sponsor
of SB 49, conpanion to HB 173.

KEVIN G CLARKSON, Attorney

Brena, Bell & O arkson, P.C

Anchor age, Al aska

PCSI TI ON  STATEMENT: During hearing of HB 173, answered
gquesti ons.

NANCY BI ENVENUE, Regi stered Nurse (RN)

Fai r banks, Al aska

PCOSI TI ON  STATEMENT: During hearing of HB 173, testified that
the definition of "nmedically necessary” is |ong overdue.
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ACTI ON NARRATI VE
1: 09: 06 PM

CHAIR WES KELLER called the House Judiciary Standing Conmmttee
neeting to order at 1:09 p.m Representatives Keller, Lynn,
Foster, and LeDoux were present at the call to order
Representatives Pruitt and G uenberg arrived as the neeting was
in pr ogr ess; and Representative Mllett was excused.
Representati ve Reinbold was al so in attendance.

HB 173- RESTRI CT MEDI CAI D PAYMENT FOR ABORTI ONS

1:11: 02 PM
[ Cont ai ns di scussi on of SB 49]

CHAI R KELLER announced that the only order of business would be
HOUSE BILL NO 173, "An Act defining 'nedically necessary
abortion' for purposes of nmaking paynents under the state
Medi cai d program "

1:12:17 PM
REPRESENTATI VE LEDOUX, speaking as the sponsor of HB 173 which

is identical to SB 49, explained that she introduced HB 173
because she believes +there should be a definition of a

"medically necessary abortion." She characterized HB 173 as a
fiscal bill not one of pro-life or pro-choice. She questi oned
why state dollars should be spent on a procedure that isn't
health or life threatening. The bill, she opined, would bring

clarity to a previously [undefined] term
1:14: 41 PM

HARMONY SHI ELDS, Staff, Representative LeDoux, Alaska State
Legi sl ature, speaking on behalf of the sponsor, presented HB 173
as foll ows:

HB 173 has really been years in the making and cones
to us today after thorough, specific clinical review
from | egal and nedical experts. It is inportant to
note that we are not restricting wonen from having
abortions, we are sinply defining what a nedically
necessary abortion is. HB 173 is about bringing order
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to disorder. W acknow edge that Alaska has a
constitutional guar ant ee to provi de nmedi cal | y
necessary care to all qualified people of Ilimted
nmeans, including wonen requesting nedically necessary
abortions. HB 173 will anend Al aska Statute 47.07 to
add a new section outlining a nedical definition for
abortions under paynment of Medi cai d. As
Representative LeDoux had nentioned, why should our
tax dollars be spent on a nedical procedure that is
not life threatening? |If | wanted to go in and have a
cosnetic change done to ny body, 1'd have to pay for
it nmyself because it would not be considered nedically
necessary. A few years ago | had injured ny back and
havi ng severe back pain that was so bad | could hardly

walk, 1 finally went in to the doctor. The doctor
told me that | needed an MR [nmagnetic resonance
i magi ng], but because it wasn't deened nedically
necessary for this MR ... | had to pay for the M

and through the results of the MR it showed that |
had three fractures on ny spine and then it was deened
nmedi cal |l y necessary and the treatnment from then on out
was then covered under Medicaid. So, clearly for
ot her procedures out there we do have a definition
that is outlined, but for abortions we don't. And
with this bill we're not restricting wonmen from having
abortions but rather we're putting a definition out
that what is deened nedically necessary for Medicaid
pai d abortions.

Chai rman and comm ttee nenbers | respectfully ask that
you support the bill.

1:17:14 PM

REPRESENTATI VE GRUENBERG, drawi ng from Ms. Shiel ds back exanpl e,
related his wunderstanding that the definition of "medically
necessary" controls access to the procedure.

M5. SHI ELDS replied yes.

CHAIR KELLER then offered his wunderstanding that the bil
specifies the definition of an elective abortion, but whether or
not that definition controls the situation isn't addressed by
the bill. By defining the term "elective" confusion is renoved,
he sai d.

1:18: 47 PM
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REPRESENTATI VE LEDOUX enphasi zed that there are already

definitions for other procedures, as illustrated by M. Shields
exanpl e. Not everything is nedically necessary as not
everything is |ife threatening or health threatening, she
stressed.

CHAI R KELLER agai n opi ned that defining the term doesn't control
whet her or not soneone is able to obtain the treatnent rather
this is an issue regardi ng who pays the bills.

1:19: 45 PM

REPRESENTATI VE CGRUENBERG noted that for some people who can't
pay for the treatnent, the only way to obtain the treatnent is
by having Medicaid cover it. Therefore, by controlling whether
Medicaid covers the treatnment controls whether those people
obtain the treatnent.

The commttee took a brief at-ease.
1: 22: 00 PM

SUSAN RUTHERFORD, M D., relayed that she is board certified in
both [obstetrics and gynecology] OB/ GYN and nmaternal fetal
nmedi ci ne. She further relayed that her alnost 35-year career
since medi cal school has included 12 years of active duty in the
U.S. Navy during which she practiced OB/ GYN and maternal feta
nmedi cine; private practice; and has been a hospital nedical
director of wonen's and children's services. In her alnmost 35
years of experience in alnost exclusively high risk pregnancy
managenent, Dr. Rutherford said she only had one patient, at 16
weeks gestation, who she felt would have died if the pregnancy
wasn't ended. The case occurred when she worked for the U S
Navy and the U S. Navy paid for the procedure, which she felt
was appropriate. Dr. Rutherford then pointed out that al nost
all of the nedical problens outlined in the bill wouldn't
require termnation of pregnancy. Therefore, this list, she
opi ned, shouldn't be used to establish an expectation that
conpel s abortion. However, nost of the specified nmedical issues
are associ at ed W th chal | enges requiring much car ef ul
managenent, patient conpliance, work, and potential risks to
not her and baby.

DR. RUTHERFORD stated her bel i ef t hat although HB 173

acconpl i shes what is intended, she would change the nedical |ist
slightly as follows. First, she suggested grouping the
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di agnostic list in a nmedically |ogical manner such that simlar

organ systens or disorders are listed together. Second, she
suggested deleting kidney infection fromthe list for which she
could find no justification in the nedical literature or support
from col |l eagues in the profession. In fact, Kkidney infections
are the nost comon non-obstetric reason for hospitalization
during pregnancy. Third, she suggested adding a nmaternal
history of nmyocardial infarction, gestational trophoblastic

di sease, and chorioamionitis.

DR, RUTHERFORD then turned to M. Shields' back exanple and
pointed out that [an MRI] is a diagnostic test for which there
is tine. Furthernore, there could be an appeal process. In
contrast, decisions about ending a pregnhancy nust occur in a
fairly short tinmefranme. Therefore, the last portion of the bil
speci fying other physical disorders would need to establish a
fairly expeditious review process that would probably be
performed by maternal field experts of which there are severa
i n Anchor age. Dr. Rutherford then questioned whether the state
already has a law that specifies it wll only pay for nedically
necessary [abortions] or is the question before the conmmttee
whet her to establish such a | aw.

1:26: 34 PM
CHAD HUTCH SON, Staff, Senator John Coghill, Alaska State
Legi sl ature, speaking on behalf of Senator Coghill, sponsor of

SB 49, conpanion to HB 173, explained that Al aska does have a
broad and vague definition of "medically necessary"” that the
sponsor believes is so broad that elective procedures are being
i ncl uded under that definition. Therefore, the bill intends to
narrow the focus, specifically to Ilimt it to physica
conditions pursuant to the recommended |anguage by the Hyde
Amendnent and the 2001 Pl anned Parent hood of Al aska case.

1: 29: 25 PM

DR. RUTHERFORD related her understanding that in the back
exanple the state has sone nedically necessary rules.
Therefore, if the desire is for all elective abortions to be
paid for to inprove access, then that |aw should be changed.
Since there is a nedically necessary law in Alaska, it's a
matter of developing a fair definition, she opined. From her
medi cal standpoint, she said she offered suggestions to make the
list one that is generally accepted in the nedical community as
a reason to consider abortion, although nost of the situations
are not life threatening.
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1: 30: 30 PM

REPRESENTATI VE CGRUENBERG noted the [list seens to include
strictly physical ailnments while any nedical condition that
could potentially, because of depression, be life threatening is
absent . He then inquired as to Dr. Rutherford' s opinion on
addi ng sonmething concerning the nental health of the nother,
particularly if it can be shown there is a high Iikelihood that
death could result if the pregnancy weren't term nated.

DR. RUTHERFORD informed the commttee that for the treatment of
depression during pregnancy, antidepressants are used as the
risk to the fetus is mniscule. She highlighted that untreated
depressi on can be dangerous whet her the woman is pregnant or not
because the pregnancy specifically is not the reason for a
clinical depression requiring medication. She recalled a Senate
heari ng on the conpanion bill during which Dr. Col eman presented
her research concl usions, which are the sanme as other
researchers around the world, that termnation of a pregnancy
actually worsens the nental health status of the nother.
Al t hough she acknow edged that one could find fol ks arguing the
other side, the wevidence seens to be leaning toward [the
finding] that abortion will only worsen the situation. Dr.
Rut herford highlighted that the list in HB 173 includes an
"other" category. She then suggested that having the opinion of
an expert who treats high risk pregnancies prior to the approval
[of an abortion] would be a reasonable approach. In further
response to Representative Guenberg, Dr. Rutherford confirned
that she is suggesting that if there is evidence [of nental
illness, an abortion] should be determned on a case-by-case
basi s through expert exam nation and testinony.

1:33: 37 PM

MR. HUTCHI SON expl ai ned that that there has been a definition of
"medically necessary,"” although no one has actually clarified
what it neans. The 2001 Pl anned Parenthood of Al aska decision
didn't provide a clear answer either. He noted that he would
ensure that commttee nenbers' had the packet Senate nenbers'
had to provide context for the bill. The statutory foundation
of HB 173 is taken from the federal Hyde Anmendnent, which is a
rider on the federal appropriations bill regarding the
l[imtation of federal funds for abortions. The nost recent

executive order addressing the Hyde Anmendnent was attached to
the Patient Protection and Affordable Care Act in 2010.
According to President Obama, "It is necessary to establish an
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adequat e enforcenent nechanism to ensure that federal funds are
not used for abortion services, except in cases of rape or

incest or when life of a woman w Il be endangered consistent
with the longstanding federal statutory restriction that is
commonly known as the Hyde Amendnent.” Therefore, any bill
proposed has to include the aforenentioned foundational

standards such that exceptions for situations of rape, incest,
and when the pregnancy threatens the life of the nother.

1:36:15 PM
MR HUTCHISON, in response to Chair Keller, inforned the
conmmittee that all states except for South Dakota are in

conpliance wth [the standards nentioned in the Patient
Protection and Affordable Care Act]. Al aska, he stated, needs
to base its law on the federal Hyde Anmendnent and the 2001
Pl anned Parenthood of Alaska decision as that's the legal box
within which it wll operate. Furthernore, the Alaska State
Constitution provides added protection, according to the 2001
Pl anned Parenthood of Alaska case, which is incorporated in
HB 173 through the |anguage referring to the physical health of
t he not her. Many of the provisions were taken directly from
Al aska Suprenme Court Justice Fabe's opinion, which is why they
are categorized the manner in which they are in the bill. As
long as the conditions are based on neutral criteria, directly
related to the healthcare program the [bill] is safe in terms
of equal protection. Again, the bill only addresses nedically
necessary abortions for which paynent is received by Medicaid.
The [goal] is to determne the difference between elective
abortions and nedically necessary abortions as the sponsor has
reasonabl e belief that both are now being [processed and paid
for by Medicaid] wunder the current definition of mnedically
necessary. However, elective procedures aren't supposed to be
covered by Medicaid. [ Senator Coghill], he related, further
believes that a large portion of abortions are purely elective.
M. Hutchison clarified that Medicaid doesn't cover elective
procedures, including elective abortions. Medicaid, however, is
required to fund nedically necessary procedures including
medi cal |y necessary abortions. The problem he stressed, is the
| ack of know edge/understanding as to what's a truly nedically
necessary abortion under the existing | egal standards.

1:39:30 PM
MR. HUTCHI SON said he would provide studies from the Guttmacher

Institute, which outlines the standards various states follow
Currently, 32 states plus the District of Colunbia follow only
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the federal standard, which is essentially the Hyde Anmendnent.
Therefore, they allow funding of abortions in the event of life
endangernent, rape, and incest. Anot her 17 states, including
Al aska under the 2001 Planned Parenthood of Al aska case, fund
all or nost nedically necessary abortions. He then highlighted
the | anguage on page 16 of the aforenentioned case, as follows:
"The state having undertaken to provide healthcare for poor
Al askans nust adhere to neutral criteria in distributing the

care. It may not deny nedically necessary services to eligible
i ndi vidual s based on criteria unrelated to the purposes of the
public healthcare program™ The aforenentioned, he opined, is

all that's trying to be acconplished with HB 173 that is to have
neutral «criteria based on recomendations by doctors as to
whet her the application [of an abortion] is nedically necessary.

MR.  HUTCHI SON explained that the sponsor believes elective
abortions are being covered under the existing definition of
nmedi cally necessary as supported by statistics from the Al aska
Bureau of Vital Statistics. He referred to a docunment from the
Al aska Bureau of Vital Statistics entitled "Induced Term nation
of Pregnancy Statistics,” which provides the nunber of induced
term nation of pregnancy statistics for 2011. In 2011 there
were a total of 1,627 induced term nations of which 623 were
paid for by Medicaid, which equates to about 38.3 percent were

pai d under Medi caid. In theory, those induced term nation of
pregnanci es should' ve only been cases in which the pregnancy was
the result of rape or incest or threatened the life of the

not her, ot herwi se known as nedically necessary abortions.
1:42: 31 PM

MR. HUTCHI SON then referred to "TABLE 3. Percentage distribution
of wonmen having an abortion, by their nost inportant reason for
having the abortion, 2004 and 1987" of the CQuttmacher
Institute's article entitled "Reasons Wy US  Wnen Have
Aborti ons: Quantitative and Qualitative Perspectives.” He
highlighted that the table relates that in 2004 4 percent of the
wonen stated a physical problem with health as the nost
i nportant reason for having an abortion. Those respondents who
cited being a victim of rape or incest as the nost inportant
reason for having an abortion was l|less than 0.5 percent.
Therefore, according the Guttmacher Institute study the primry
reasons of rape, incest, or physical health only amunted to 4.5
percent of the abortions. In conparison, 38.3 percent of
[abortions in Alaska are funded by Medicaid, which should only
cover cases in which the pregnancy was the result of rape or
incest or threatened the life of the nother]. M . Hutchi nson
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said the aforenentioned data illustrates a huge gap and that of
the 38.3 percent a lot of elective procedures are being covered.
This must be rectified, he enphasized, adding that is why the

bill is before the commttee. The bill nakes clear distinctions
between elective procedures and truly nedically necessary
procedures, which is why the bill specifies the conditions. M.
Hut chison said, "And we can do it as long as it's based on

neutral criteria directly related to the health care industry
and that's what we anticipate we're going to do."

1:44:53 PM

REPRESENTATI VE LEDOUX recalled that there has been testinony
from Planned Parenthood representatives saying that anything a
woman wants is deemed nedically necessary.

MR. HUTCH SON replied yes, adding that Planned Parenthood
representatives were unable to provide a clear answer as to the
definition of an elective procedure or an elective abortion,
whi ch he opined was telling.

1: 45: 29 PM

REPRESENTATI VE PRU TT asked who currently determnes what is
nmedi cal | y necessary and what gui delines are used.

MR. HUTCH SON answered that the determination is nade with the
doctor and that will continue to be the case under the proposed
bill. Wth regard to the guidelines used, he deferred to the
departnent or physicians.

1:46: 59 PM

KEVIN G CLARKSON, Attorney, Brena, Bell & darkson, P.C., in
response to Representati ve Pruitt, concurred t hat t he
determ nation of nedically necessary is nade by the doctor only.
However, there is no definition that the doctor uses other than
hi s/ her own nedical know edge. The problem he ventured, is
that one of the nobst prom nent abortion providers in Al aska, Dr.
Whi tefield, has testified wunder oath in three different
abortion-related cases in which he has said he defines nedica
necessity to include any situation in which he determnes the
wonman's pregnancy is "an affront to her." M. Carkson said to
Dr. Wiitefield "an affront”™ to the pregnant woman neans the
woman sinply doesn't want to be pregnant as the pregnancy m ght
interfere with the woman's education plans, work plans, or
future independence. He opined that such abortions are elective

HOUSE JUD COW TTEE -12- March 29, 2013



abortions and that Dr. Wiitefield has expanded the definition of
nmedi cal |y necessary to such a broad extent that he certifies an
abortion as a nedical necessity for any woman who cones to him
wi thout private funding to pay for the abortion. In fact, in a
2002 deposition Dr. Witefield could only think of about 10
tinmes since 1985 in which he had failed to certify nmnedical
necessity for a woman who canme to himw thout private funding to
pay for the abortion so as to trigger Medicaid funding. The
aforenentioned, he said, is why the definition of nedically
necessary i s needed.

MR. CLARKSON remnded the ~conmttee that Medicaid is a
cooperative program between the federal and state governnents
and the Hyde Anendnent limts how federal funding can be used to
pay for abortions. Medicaid only pays for nedically necessary
care, and thus limting Medicaid funding to nedically necessary
care isn't a new or unique concept. In fact, the state's
regul ations, 7 AAC 105.100, are consistent with the federal
program such that it specifies that the departnment will pay for
a service only if it's nedically necessary. He offered his
understanding that the definition of nmedically necessary for an
abortion is being developed now because the practice of the
providers in which everything is being deened nedically
necessary. He highlighted that the definition nmust be wthin
the context of what the Alaska Suprene Court has said is
required under the Al aska State Constitution. Wth regard to
the 2001 Planned Parenthood of Al aska case, the Al aska Suprene
Court said that the Alaska State Constitution requires that a
pregnant wonmen seeking nedical care be treated simlarly [to
others seeking nedical care] if they are simlarly situated.
Therefore, a pregnant woman carrying her pregnancy to term needs
medi cal |l y necessary care for her pregnancy and the birth of her
baby. However, he opined, a pregnant wonan who desires to have
an abortion isn't necessarily in need of nedically necessary
care unless the woman has a nedical condition or the [type of]
pregnancy makes the abortion nedically necessary.

1: 51: 25 PM

MR. CLARKSON specified that the issue in the 2001 Planned
Par ent hood of Al aska case was that a regulation forbidding the
state to pay, through Medicaid, for any abortions was adopted

The problem with that regulation, he explained, was that it
elimnated all abortion funding through the Medicaid program
i ncluding those abortions that were nedically necessary. The
Al aska Supreme Court heard nuch expert nedical testinony to
establish that there are sonme nedical conditions that nake
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abortion nedically necessary. Since the state Medicaid program
provi des funding to those pregnant wonen who want to carry their
pregnancy to term the program nust also provide funding to
pregnant wonen who have a nedical need for an abortion. The
court has not, however, defined nedical necessity for an
abortion because defining it isn't a constitutional issue but
rather a nedical issue. The court, in the 2001 Planned
Par ent hood of Al aska case, instead sinply summarized all of the
medi cal testinony it received regarding the various nedical
conditions that would make an abortion nedically necessary to
say that there are abortions that are nedically necessary. The
guestion then becomes what is the state or the |legislature
entitled to do with respect to defining nedical necessity for an
abortion. According to the Al aska Suprenme Court's decision, the
state has the ability to define nedical necessity for abortion
as long as it includes neutral criteria, which the courts have
said nmedically necessary is a neutral criterion. To define
nmedi cal necessity in a neutral manner, one nust use standard and
neutral nedical terns and concepts, which is why the conmmttee
is obtaining the nedical testinmony it is. This isn't a
definition of medical necessity froma group of politicians, but
rather the politicians are drawing upon nedical expertise to
define the term The aforenmentioned is acceptable from a
constitutional standpoint because the definition is related to
the purpose of a Medicaid program the purpose of which is to
provide nedically necessary care. In conclusion, M. darkson
said that there 1is no constitutional i npediment to the
| egi slature defining nedical necessity for abortions that wll
be paid for through the Medicaid program as long as the
| egi sl ature draws upon standard accepted nedical know edge in
doi ng so, which he opined the commttee is doing.

1:55:13 PM

CHAIR KELLER related his wunderstanding that Medicaid has an
interest in states only paying for procedures that are |egal

under federal |aw. Therefore, he questioned why the federal
government wouldn't respond to [the situation in Al aska]. He
asked if the federal government would respond if a state were to
use Medicaid funding to pay for facelifts, sex change

operations, or other procedures that are clearly elective.

MR. CLARKSON, noting that he can't predict the federal reaction,
ventured that the Medicaid programis a cooperative program that
i ncludes federal funds and matching state funds. Therefore, the
state has the ability to control how the state's noney is used
within the Medicaid program and within certain paranmeters. Once
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a state elects to participate in Medicaid, then it nust conply
with Title 19 of the federal |aw Under the federal |aw, there
are certain things for which the state has to pay including

pregnancy- and childbirth-related care. The Al aska Suprene
Court's ruling in 2001, he pointed out, was with regard to how
state nonies in the Medicaid program will be used. The ruling

stated that because the state is required to pay for pregnancy-
and childbirth-related care using the federal nonies, the state
nmoni es have to be used for nedically necessary abortion care
"There is no way to reasonably read the Alaska Suprene Court's
2001 decision to require anything other than the paynent for
nmedi cally necessary abortions. The court wused the phrase
"medically necessary' 34 different tinmes in its opinion. And
the court specifically said this case does not relate to
el ective or non-nedically necessary abortions,"” he stated.

1: 58: 29 PM

REPRESENTATI VE LEDOUX questioned why, after the 2001 Suprene
Court decision, the departnment admnistering Medicaid didn't
devel op regul ations simlar to HB 173.

MR. CLARKSON related his understanding that although there were
sone efforts to draft a regulatory definition of nedically
necessary simlar to what's proposed in HB 173 and SB 49, those
efforts didn't cone to fruition for sone reason. In further
response to Representative LeDoux, he said that in his opinion
there was no legal inpedinent to the departnent [drafting a
regul atory definition of nedically necessary].

2: 00: 22 PM

NANCY BI ENVENUE, Registered Nurse (RN), began by informng the
commttee that she is the fornmer chief executive officer of the
CareNet Pregnancy Center of the Tanana Valley, which is a faith-
based nonprofit that offers life affirmng assistance to wonen

faci ng unpl anned pregnancy. She further informed the comittee
that since 1977 she has worked in wonen's health, including
| abor and delivery and obstetrics. She then related persona

testinmony that in 1975 she chose abortion for her first child
while in nursing school in Texas. Although she was prepared and
expected to pay for the abortion, she was told that the state

woul d pay for it. Ms. Bi envenue enphasized that elective neans
elective and remnded the conmttee of the statistics M.
Hut chi son provided earlier. The notion that a physician would

say that nedically necessary is anything that's an affront to a
woman's |ife or health nmakes a nockery of the |egal system and
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sadly it has been happening since Roe v. Wade and Doe v. Bolton.
She opined that this definition of nedically necessary is |ong
overdue as it should ve been addressed at the inception of a

wonman's right to an abortion. She related her experience with
wonen at the CareNet Pregnancy Center who chose an abortion and
receive Denali KidCare, although the wonen didn't nmake any

references to financial need.
2:04: 56 PM

REPRESENTATI VE LEDOUX asked whether Dr. Rutherford can state
clearly a nedically necessary abortion versus a non nedically
necessary abortion.

DR. RUTHERFORD answered yes, there is that distinction. She
pointed out that a diagnosis code has to be attached to the
medi cal billing, which would reveal whether the abortion was
nmedi cal or elective. If there weren't nmedical records to
support a nedically necessary abortion and it was being billed
under an erroneous diagnosis code, then the [physician] could be
prosecuted for fraud.

2:06:56 PM

CHAIR KELLER asked whether a woman could have an extrene
psychol ogi cal condition for which a doctor could prescribe an
abortion. He further asked what conditions a doctor could use
in |egal | anguage to justify an abortion if the doctor
determ nes the psychological elenent is sufficient enough to
endanger the life of the wonman.

MR. HUTCH SON offered his and Senator Coghill's belief that
mental and psychol ogical conditions shouldn't be included in the
definition of medically necessary. The aforenentioned is based
on testinmony in the Senate from expert w tnesses who have stated
that nmental and psychol ogical issues shouldn't be included in
the definition for a nedically necessary abortion.

REPRESENTATI VE LEDOUX recalled that Dr. Rutherford' s testinony
stated that there is research with respect to depression that an
abortion woul d exacerbate the [depression].

MR.  HUTCHI SON concurred and added that the Senate heard
testinmony fromDr. Col eman regardi ng her studies on that issue.

[HB 173 was hel d over.]

HOUSE JUD COW TTEE - 16- March 29, 2013



2:09:16 PM
ADJ OURNVENT

There being no further business before the conmttee, the House
Judiciary Standing Commttee neeting was adjourned at 2:09 p.m
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