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ACTI ON NARRATI VE
8:05: 23 AM

CHAIR PAUL SEATON called the House Special Conmittee on
Fisheries neeting to order at 8:05 a.m Representatives Gattis,
Herron, Feige, and Seaton were present at the call to order.
Representatives O son and Kreiss-Tonkins arrived as the neeting
was i n progress.

HB 386- REPEAL CFEC, TRANSFER FUNCTI ONS TO ADFG

8:05:49 AM

CHAI R SEATON announced that the only order of business would be
HOUSE BILL NO 386, "An Act repealing the Al aska Conmerci al
Fisheries Entry Comm ssion and transferring its duties to a
comercial fisheries entry division established in the Al aska
Departnment of Fish and Ganme (ADF&G) and the Ofice of
Adm ni strative Hearings (QAH)."

8:06: 08 AM
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CHAI R SEATON pointed to budget constraints. He explained the
purpose of HB 386 is as a consolidating, cost-saving neasure,
while at the sane tine continuing inportant, necessary services

wi thout harm ng the nanagenent of fisheries. He underscored
that this bill is not an attenpt to denigrate the work that is
acconpl i shed by t he CFEC [ Commer ci al Fi sheries Entry
Comm ssi on] . He acknow edged sone parallel |icensing occurs by

the CFEC and the ADF&G  The proposed consolidation of services
has not been predeterm ned and instead, the intent of HB 386 is
to start the conversation and identify the ways, neans, and
probability for taking this proposed next step. There are two
ways to approach this type of action, by legislative action or
adm ni strative reorgani zati on. He hoped the committee will be
able to review the nyriad of changes and that this neeting wll
assist in setting the stage for integrating CFEC into a division
wi thin the ADF&G

8:11:32 AM

LOU E FLORA, Staff, Representative Paul Seaton, Alaska State
Legislature, stated that the overarching theme of HB 386 is
whether the state should maintain a separate conm ssion, the
Commercial Fisheries Entry Commission to handle limted entry
into fisheries when no new |limted entry fishery has been
established in the past 10 years. The CFEC was established
after the 1972 voter approval of the Limted Entry Act, which

the legislature enacted in 1973, creating the limted entry
fishery program and giving the CFEC the responsibility for
adm nistering the program He reviewed sonme docunents in
menbers' packets, including the CFEC 2012 Annual Report. He
read the duties of the comm ssion, such that the CFEC serves as
a regulatory and quasi-judicial agency of the state. Thr ee

conmi ssioners are appoi nted by the governor and confirnmed by the
| egi sl ature. Comm ssion staff is organized into five sections

i ncluding admnistration, adjudication, research and planning,
'icensing, and information technol ogy.

MR. FLORA said the conmission is charged with establishing the
maxi mum nunber of permts for limted entry fisheries,
processing limted entry permt applications, adj udi cati ng
clainms, issuing annual reports in both limted and open access
fisheries, processing requests for energency and pernanent
transfers, as well as research and coordination with state and
federal managenent agencies in devel oping fisheries policy.

MR. FLORA reported that between 1974-2013, limted entry fishery
permts have been issued in 65 commercial fisheries, including
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26 salnon fisheries, 19 herring fisheries, 9 crab fisheries, 5
sabl efish fisheries, 3 shrinp fisheries, and 3 dive fisheries
To date, a total of 79 permt types have been issued for 65
limted entry fisheries. He said this sumary provides an
historic sweep of the Limted Entry Act and the act's effects on
Al aska's fisheries.

8:14: 22 AM

MR. FLORA directed attention to the docunent entitled, "Changes
in Distribution of Al aska' s Commer ci al Fi sheri es Entry
Conmi ssion Permts, 1975-2013." He noted that since 1975 a

| arge nunber of fisheries have been limted through the decades,
ending in 2004. In 2004, the last fishery limted in Al aska was
t he Kodiak tanner bairdi pot fishery. He acknow edged future
l[imted entry fisheries could occur; however, he anticipated
that these would be relatively small fisheries wth |ow
parti ci pation nunbers.

MR. FLORA reviewed the possibilities for limting fisheries in
the future, for exanple, he anticipated that the Togiak seine
herring and sone Pacific cod fisheries could becone |imted
entry fisheries. He suggested one question would be to ask what
staff levels would be required to research and adm nister any
new fishery limtation. He further asked whether the conmm ssion
is the best structure for today's fishery limtations in Al aska.

8:16: 32 AM

MR. FLORA directed attention to page 1. In 1998, the CFEC
adj udicated 105 permt cases, 42 transfer cases, and 10
m scel | aneous cases. He contrasted this with the cases in 2013,
in which the comm ssioners adjudicated a total of six cases,
three entry permt applications, tw permt transfers, and one
remand from the adjudication section. He further reported that
seven permt applications are pending before CFEC s hearing
officers. After the hearing officer issues a decision on these
seven cases, the cases wll be passed to the comm ssion for
review so the conmm ssioners' total future <case load is
approxi mately 30 cases. He conpared these figures back to 1998
in which 227 cases were before the conm ssioners and 363 cases
were before the adjudication staff.

MR. FLORA said the conpelling argunent is that the case | oad has
been significantly dim nished. In addition, the governor has
not appointed a third conm ssioner, which has been vacant since
2012. He enphasized that the CFEC has done its job well and
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argued its cases successfully. In fact, its cases are not being
rejected by the Alaska Suprene Court. He enphasized that this
denonstrates that the CFEC has succeeded in its m ssion.

8:18:12 AM

MR. FLORA directed attention to the sectional analysis for HB
386 in nmenbers' packets. He explained that a nunber of changes
in the bill are conformng anendnents. He offered to review
each section, if the conmttee preferred himto do so.

REPRESENTATI VE HERRON asked why fix sonething that isn't broken.

8:19: 04 AM

CHAI R SEATON, in response to Representative Herron, explained
the genesis of the bill. He said that he served on the Al aska
Departnment of Fish & Gane House Finance subconmttee. He
reported that the neetings revealed the need for cuts,
consolidations, and efficiencies. He acknowl edged that while

the subcomm ttee did not propose any cuts to the CFEC, sone of
CFEC s funding stenms from permts. Wth respect to the state's

i mpendi ng fiscal shortfalls, this bill would review whether the
state is being efficient in acconplishing its issuance of
permts and managenent of fisheries to fulfill its obligations
under Article VIIl of Alaska' s Constitution. He wunderscored

that he doesn't question CFEC s job, but given the declining
casel oad, the question is whether the CFEC s functions can be
done nore efficiently and effectively [by transferring the
function to ADF&G . He hoped the hearing would reveal whether
the CFEC s hearings are significantly different enough to
require separate hearing officers rather than using the Ofice
of Administrative Hearings (OAH)'s [adm nistrative |aw judges].

He offered his belief that tough budgetary decisions wll need
to be made next year. Therefore, this bill and today's hearing
are necessary to identify the actual needs in this area. He

envi sioned that consolidation efforts such as this could be
difficult to tackle during a legislative session w thout first
havi ng a thorough discussion in the interim

8:21:33 AM
REPRESENTATI VE KREI SS-TOWI NS concurred wth Representative
Herron's caution in changing a conmi ssion process that has

wor ked wel | . He asked for any projected savings by integrating
the CFEC into the ADF&G  Perhaps a downsi zing of CFEC to better
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represent the casel oad needs would be nore appropriate and all ow
efficiencies to be found in-house.

MR. FLORA deferred to representatives from CFEC and ADF&G who
could better respond.

8:22:31 AM

CHAIR SEATON indicated that the lateness in introducing HB 386
is related to his intention to initiate discussions. He
cautioned that this bill is not an effort to predetermne a

transfer of the CFEC to ADF&G but to hold discussions with al
the parties to explore whether this would provide efficiencies
and cost-savings and be in the best interests of the state.

REPRESENTATI VE OLSON asked whether he intends to hold hearings
during the legislative interim

CHAI R SEATON said he was unsure; it would depend on the progress
the commttee nakes and responses by CFEC, ADF&G and the
Department of Law as to the feasibility of a transfer. He
acknow edged that one outcone could be that it is obvious that
it won't work and downsizing nmay be the best approach, but wth
t he budget constraints on the horizon he felt it was inportant
to begin outlining a neans for addressing the situation.

8:24:30 AM

BRUCE TWOMLEY, Chair, Commercial Fisheries Entry Conmm ssion,
Al aska Departnent of Fish & Gane, appreciated that the sponsor
considers HB 386 a conversation starter. He said that the CFEC
and ADF&G each issue |icenses and both are supported by
information technology (IT) so he could understand considering
conbining the two functions; however, he offered his belief that
the functions of these agencies are very different. He
expl ained that HB 386 will set out standards for noving forward,
but two questions need to be considered: first, if it would risk

underm ning statutory or constitutional functions. Second, if
it is practical to conbine the two agencies, and if it would
save noney to do so. He suggested that a conparison of the

functions needs to be taken, but these functions may not be as
parallel as they initially appear.

MR. TWOMLEY said it was suggested that the CFEC s case load in
2013 was reduced to six cases in the past few years. However,
one case that took tinme in 2013 was the Carlson case [State,
CFEC v. Carlson, 191 P.3d 137 (Al aska 2008). (“Carlson 1V")].
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He pointed to the caseload, 41 cases from hearing officers and
adj udication staff, wth only six from the conmm ssioners;
however, he noted the comm ssioners have a duty to review each
of the 41 cases and rule on them Normal |y, these cases would
have been conpleted by the end of the year, but extra tine
necessary for the Carlson case and his own personal travel
interrupted this review. The result is that this neans the 2013
cases will increase to about 40 cases.

MR TWOMLEY remarked that the CFEC recently received a
mai nt enance budget while the ADF&G was subject to budget cuts.
He reviewed the CFEC s budget historically to provide a

per specti ve. He explained that the CFEC is a small, exenpt
agency, whi ch al | ows for creativity outside  of uni on
constraints. Throughout the CFEC s history, it has asked

enpl oyees to take |eave without pay and forego nerit increases.
He pointed out that the comm ssioners' salaries were initially
set at a level wequal to district court judges since the
| egi sl ature recognized that the decisions the conm ssion makes
have as much inpact as decisions that conme from the district
court. Certainly, people feel deeply about their fishing rights

in Al aska. However, the district court judge salaries have
increased over time but not the salaries for the CFEC
conmi ssi oners. He provided an exanple to illustrate how the

conmi ssi oner sal aries have been held in place, wthout any nerit
increase for 25 years to contribute to a bal anced budget.

MR. TWOMLEY noted the CFEC has made mmjor contributions through
enpl oyee cuts. The CFEC cut its executive director's position
in order to neet budget cuts; however, such a cut neant the
remaining 28 full-tinme positions had to absorb additional
responsi bility. The adm nistrative functions have essentially
been absorbed and distributed, he said. 1In 1986, the comm ssion
had 41 full-time positions, which have been reduced to 28
positions; hence, this represents a 30 percent reduction during
that tine. He suggested that the comm ssion is performng nore
conplex work with fewer people, which he conpared to being
reduced to all "nuscle and bone." He suggested nenbers shoul d
visit the agency to attain a visible understanding. He offered
his belief that this agency may not be the best target for
budget cutting. Adj udi cations also represent a source of
efficiency within the state, with 68 |limted fisheries and 86
Al aska Suprene Court cases addressing applicants for limted
entry permts. For the sake of efficiency it is critical to wn
these cases in court. The Al aska Suprene Court held that when
it reverses a conmssion rule, the reversal can be applied
retroactively to require reopeni ng previ ously cl osed
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applications and to require the comrission to accept new
applications for those who did not apply during eligibility.

8:35:22 AM

MR. TWOWLEY el aborated that what this neans is that with every
decision made, the CFEC wal ks a tightrope. Thus, reversed
deci sions could underm ne fisheries on which Al askans rely. He
reported that in the overall 3,000 decisions he has participated
in, no retroactive decisions have occurred. He reported that of
32 appeals since 1996, only two partial reversals have occurred.
In both instances, the CFEC avoided a retroactive application
since the comm ssion was careful to limt adjudications to the
facts affecting the specific individuals. O the 68 limted
fisheries, only 30 cases are left to be decided. He
characterized the CFEC as being "in the last lap of this
process.” He urged nenbers to take great care in reviewng the
adj udi cation functions. He cautioned against altering the
adj udi cation process which could hand a cause of action to
attorneys representing applicants. He further cautioned that it
is late in the gane for the state to be assum ng risks. He
acknow edged the commission has a finite nunber of cases, but
recommended that the process that currently exists be allowed to
conti nue forward unti | t he CFEC can achi eves fina
determnations in the remining 30 cases. He suggested
proceedi ng fromthat point before nmaki ng any deci sions.

8:38: 02 AM

CHAI R SEATON asked how many CFEC hearing officers are on staff
and if they are full-tinme positions.

MR. TWOMLEY answered that the CFEC has two full-time hearing
of ficers.

8:38:21 AM

CHAI R SEATON suggested the comrmittee will try to determine the
speed in which those cases will be resol ved. He understood the
caseload and that CFEC s case |aw has devel oped over tine
through the Alaska Suprenme Court cases. He asked if the
adj udi catory hearings also have <case l|aw to assist in

det er m nati ons.
MR TWOMLEY answered that sone of the cases have been resol ved,

but blind spots exist and the Al aska Suprene Court has reserved
discretion in the area of |imted entry fisheries. He rem nded
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menbers that CFEC nust always be aware of the possibility of a
retroactive application. The late Chief Justice Rabinowitz
advised not to nake wunnecessary affirmative findings when
deciding factual clains and instead confine holdings to whether
the applicant has nmet the burden of proof. However, even
enpl oyi ng that approach, the court has discretion, and as recent
as the May case [May, v. State, CFEC, 168 P.3d 873 (Al aska

2007)], the high court can present surprises. He reviewed
specific cases to provide an illustration of how the end results
affect fisheries. For exanple, he previously shared a copy of

the Kuzmn case with the commttee [Kuzmn v. State, CFEC
MO J. No. 1165 (Al aska 2004)]. \What was significant about the
Kuzmn case was that while it only affected two applicants, it
actually resolved an entire fishery. Another 13 applicants were
sinply pending awaiting the decision, which would determne

whet her they would be eligible for their permts. I n addition
since Kuzmn did not appeal, it allowed CFEC to close out an
entire fishery. He enphasized that CFEC is at a nmanageable

point for the first tinme since 1990, that it can close out sone
fisheries and obtain an end result it can be confident about
however, the CFEC nust still get past the appeals pending before
the Al aska Suprene Court.

8:41:31 AM

BEN BROWN, Comm ssioner, Commercial Fisheries Entry Commi ssion
Al aska Departnent of Fish & Gane, hoped nenbers had an
opportunity to review the case M. Twonml ey distributed during
his confirmation hearing. He enphasized the effort that these
CFEC cases take and the thorough attention that is given to
extensive evidence to produce a defensible result. He said
reviewing the decision will better illustrate what [M.] Twonl ey
IS saying.

CHAI R SEATON responded that 30 cases are pending, so the
guestion renmains about the tinme these cases wll take, since
they could range from5 to 30 years, depending on how nany cases
are being resolved each year. He said maintaining the budget to
see these cases through may or may not be plausible. He
appreci ated the thoroughness CFEC takes and acknow edged the
| abor and difficulty involved in the aforenentioned Carlson
case. He comended the job CFEC has done, but cautioned that
the legislature is trying to figure out the tineline and how to
bal ance budget needs.

8:43:46 AM
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MR. BROWN considered the big picture context, with a very busy
ADF&G. He suggested that if the decision is nmade to have ADF&G

perform |icensing and i nformation t echnol ogy, but t he
| egi slature outsourced the hearing officer function to the
Ofice of Admnistrative Hearings (OAH), it would still need an
additional |evel of review after the [adm nistrative |aw judge]
determ nati on. He wondered if this review would end up on
Deputy Comm ssioner Brook's desk for a final review during this
busy tine. Thus, squeezing the balloon could cause a bulge
el sewher e. He agreed that the conmttee is aware of the

conplexity, which is one reason for the discussion, noting there
is not a wand to be waved to nake the decisions go away.

CHAI R SEATON agreed, noting that the conplexity will need a full
review without any predeterm nation on behalf of the commttee.
He appreciated CFEC s participation today and hoped the
remai ning CFEC s cases will be resolved quickly w thout del ays.

8:46: 18 AM

CHAIR SEATON related CFEC s duties that would be transferred
under the bill. He asked for a broad sense of whether it is
feasible to absorb the comm ssi on. He said the structure in the
bill may not be appropriate but is a starting point.

8:47: 33 AM

KEVI N BROOKS, Deputy Conmm ssioner, Ofice of the Conmm ssioner,
Al aska Departnent of Fish & Gane, acknow edged the |ength and
conplexity of HB 386. This agency has perfornmed great work. He
recalled the length of time that the Carlson case has taken over
t he years. He acknow edged that the workload of the commi ssion
has evol ved, but he would not be able to adequately assess how
the functions would fit in ADF&G He said it may take a fair

anount of tine to assess. He acknow edged the simlarities in
licensing functions, but the "devil is in the details" so it is
difficult to determne how well this will fit in. He recalled

receiving a call from the Legislative Auditor, Kris Curtis, and
suggested it nmay be a good approach to have an unbiased third
party ascertain function and whether the functions need to be
changed. He supported having that type of analysis and research
performed and acknow edged that a nunber of hearing officers
have been consolidated into the OAH, and that the Ofice of
Adm ni strative Hearings handles a nultitude of conplex cases.
He said he is interested in how that office views the CFEC and
if the adjudications will fit. He recalled that a decade ago
hearing officers were scattered throughout state agencies and
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some inconsistencies existed. He offered his belief, in part,
fromthe tine spent in the Departnent of Admi nistration that the
consol i dat ed OAH nodel has worked pretty well.

8:51: 07 AM

CHAIR SEATON reiterated the purpose of HB 386 is to put the
issue on the table for discussion. The bill will help provide a
context for an independent third-party audit. He reiterated the
bill does not criticize the CFEC s performance, but is a matter
of budgetary concern. He recalled the adjudication question
that was raised by M. Twom ey and agreed that it wouldn't be
appropriate to elevate adjudications to division directors;
however, it may be nore appropriate for OAH to handl e the cases.

MR. BROOKS responded that all state agencies are subject to an
audit and review of financial records, but an audit of the CFEC
woul d be a functional review

8:54: 24 AM

ANDY HEVENWAY, Adm ni strative Law Judge, Ofice of
Adm nistrative Hearings, Departnent of Adnministration, stated
that the OAH has ten admnistrative l|law judges who conduct
hearings for every departnent. Hearings range in conplexity and
i ncl ude ones where hundreds of mllions of dollars are at stake,
like in the [State Assessnent Review Board] hearings that wll
be going on soon, to cases that involve pensions; PERS;, child
support; Permanent Fund Dividends; procurenent disputes; taxes;
and recently it started hearings on the Departnent of Health and
Human Services "fair hearings" caseload related to public
benefits. Thus, the OAH covers a full ganut of subjects and has
very diverse cases. Some are very straightforward and focused
on matters with a sinple set of rules, while other cases entail
very conplex statutory and regulatory matters with a great deal

of factual conplexity. The OAH does not nake the final
deci sion, except in a few narrow areas, and the vast mmjority of
will have a final review by a comm ssioner of the departnent or

to a board or comm ssion that regul ates a specific profession.

MR. HEMENWAY said from the discussions today, he understands one
question will be who wll nake the final decision and how would
t hat happen. The proposed |egislation would effectively renove
the three CFEC comm ssioners who are charged with oversight of
all final decisions pertaining to the CFEC and transfer that
function to a comm ssioner or deputy commi ssioner, although it
is not specifically spelled out in the bill. He pointed out
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this represents a significant policy decision as to how the
final decision would be made and by whom In the OAH process,
the admnistrative law judge issues a proposed decision, the
parties have an opportunity to respond in witing, and the
proposed decision, along wth attached comments are referred to
the final decision-nmaker who issues the decision, sonetinmes in
consultation with the admnistrative |aw judge, who wll| assist
in witing the final decision. From a functional hearing
standpoint, he anticipated that CFEC hearings would fall wthin
the scope of the types of hearings the OAH currently conducts.

8:58:15 AM

CHAIR SEATON said there is not a procedure for a three-judge
panel such as the one used by the 9th Circuit Court of Appeals.

MR. HEMENWAY answered no; that is correct. He highlighted the
process, such that a single admnistrative |aw judge takes
evidence, listens to any testinony, and wites the proposed
deci si on. The proposed decision would then be referred to a
board or comm ssion - which would essentially be a panel - or to
a conmm ssioner, who wll make the final decision, although a
commi ssi oner nmay del egate the final decision process to a deputy
conmmi ssi oner to exercise policy oversight.

CHAI R SEATON suggested that the ADF&G might create a nodel to
del egate cases to a director or to the comm ssioner.

MR. HEMENWAY answered that it would be up to the legislature to
deci de. Typically, OAH cases are directed to the comm ssioner

but a comm ssioner would decide whether the matter wll be
del egated to a deputy conm ssioner. In sone instances, the
commi ssioner would delegate the final decision-making authority
to the OAH, in particular, in instances in which the parties

have not objected; however, the final process is determ ned by
t he conm ssi oner.

[ HB 386 was hel d over.

9:02:11 AM

ADJ QURNIVENT

There being no further business before the conmttee, the House

Special Conmmttee on Fisheries neeting was adjourned at 9:02
a. m
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