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HB 24 SELF DEFENSE

HB 24 was HEARD and HELD in commttee for further
consi derati on.

#hb24
HOUSE BI LL NO. 24

"An Act relating to self-defense in any place where a
person has a right to be.”

2:09:18 PM

REPRESENTATI VE MARK NEUMAN, SPONSOR, infornmed the committee
that the provision related to self-defense of soneone el se
was not included in HB 24 but was contained in an existing
statute, AS 11.81.340. He provided the information to the
committee (copy on file).

JOSEPH MASTERS, COWM SSI ONER, DEPARTMENT OF PUBLIC SAFETY
(via teleconference), comented on the Ilegislation. He
remarked that the Alaska Association of the Chiefs of
Police had sent a communication informng the cormittee of
its position on the Ilegislation. He offered that the
association's opinion did not represent the position of the
entire nmenbership. The  provisions in HB 24 were
controversial within the |aw enforcenent community. He felt
t hat adequate safeguards existed in current |aw to disallow
false claims of self-defense. The Departnment of Public
Safety (DPS) was exam ning how changes in the law would
inpact the potential for increased use of wunjustifiable
deadl y force or bur den | aw enforcenent officer's
i nvestigations of self-defense. He thought that any inpact
would be mnimal. He indicated that simlar argunents were
expressed in the early 2000's regarding conceal carry
permt changes. He relayed that according to a recent study
the rate of gun violence in the state declined over a 30
year period despite significant changes in handgun |aws. He
guessed that passage of the bill wuld not affect the
downward trend in violent crine.

Co-Chair Stoltze asked for the departnent's position on the

| egi sl ation. Comm ssi oner Mast er s replied t hat t he
departnment was in support of HB 24 with sonme reservation
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Representative Minoz asked for Comm ssi oner Master's
per sonal position on the bill. Comm ssioner Masters
responded that he was personally in favor of the bill.

LI EUTENANT RODNEY DI AL, DEPUTY COWANDER FOR A DETACHMENT
(SOQUTHEAST), ALASKA STATE TROOPERS, DEPARTMENT OF PUBLIC
SAFETY, voiced that the Alaska State Troopers were in
support of the |egislation.

Co-Chair Stoltze asked how charges agai nst someone cl ai m ng
sel f-defense originated. Lieutenant Dial answered that DPS
investigated use of force situations. The departnment in
conjunction with the Departnment of Law (DOL) and the
District Attorney's office arrived at either a charging
decision or a decision not to <charge. The departnent
determ ned that passage of the legislation would not change
t he process.

2:17: 48 PM

Representative Gara asked for clarification about the
departnment's position on the bill. Conm ssioner Masters
replied that the departnent supported the bill and that he
personal ly was strongly in favor the |egislation.

Representative Edgnon cited Page 2, line 3, of the bill,
"(5) in any other place where the person has a right to
be." He inquired about "where a person has a right to be.”
He asked for clarification. He wondered whether there were
pl aces a person should not have a gun and how the | aw would
work in those instances. Lieutenant Dial answered that
there were locations that individuals were "not supposed”
to have firearns. He noted that donestic violence shelters
and courthouses were exanpl es.

Co-Chair Stoltze warned that subjectivity existed in the
ternms, "shouldn't be" or "not supposed to be" He requested
termse that defined precise |[egal prohi bitions, i.e.,
"prohibited front.

Lieutenant Dial continued that DO. and the District
Attorney's office deci ded whether the person who acted with
deadly force was legally in the right place. He offered
that trespassing was an exanple of a place a person did not
have a right to be.

House Fi nance Conmmittee 3 02/ 25/ 13 2: 03 P. M



Representative Edgnon believed that the phrase was
subj ective. He wondered why the bill would not affect the
departnent's current procedures.

Lieutenant Dial reported that two nurders took place in the
last six nonths. He reiterated that the departnent's
responsibility was to fully investigate the incidents and
report the facts to the districts attorney's office in
order to determne charging decisions, regardl ess of
current law. He supposed that sonme elenents of the
| egislation could affect the process for the Departnent of
Law.

Vi ce-Chair Neuman highlighted sonme of the discussion from
the Judiciary Conmttee. He reported that that if a person
was on private property the person did not have a |egal
right to be there. Conversely, there were places where a
person did have a right to be i.e., state |and.

Representati ve Munoz asked whether the provision "any other
pl ace where the person has a right to be" weakened or
nullified the presunption to avoid the use of deadly force.
Lieutenant Dial believed that it did not weaken the
presunpti on.

Representative Gara cited AS 11.81.335 that justified the
use of deadly force and noted that it was not contained in
the bill.

AT EASE
2:25: 46 PM

2:25: 55 PM
RECONVENED

Representative Gara cited AS 11.81.335(b). He interpreted
the statute to nmean that a person nust retreat if one could
do so in conplete safety. He asked whether the |egislation
changed the statute and allowed the use of deadly force
Li eutenant Dial answered that a person was not required to
retreat under the provisions in HB 24.

Representative Gara surm sed that HB 24 extended a person's
right to use deadly force in a public place when they could
retreat without harmng a person. Lieutenant D al deferred
the question to DOL. He offered that the bill extended the
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same rights to self-defense in public places as permtted
in a hone.

Vi ce- Chair Neunan mai ntained that HB 24 did not mandate the
use of deadly force. The bill clarified that the rules of
self-defense in the honme also applied to where a person
"had the legal right to be." The |egislation added a cl ause
to existing Alaska law that did not require a duty to
retreat in certain instances. Currently under state law a
person was required to retreat [in public places]. The bill
extended specific "rights to defend yourself" in contrast
to having to retreat.

JAMES FAYETTE, ATTORNEY, ANCHORAGE (via teleconference),
shared that he worked as a prosecutor for DOL in Anchorage
but was testifying on his own behalf. He stressed that his
position on the legislation was personal and did not
represent the admnistration. He discussed his resune as an
experi enced hom ci de prosecutor for 20 years. He noted that
he taught sel f-defense | aw He spoke against t he
legislation. He testified against the bill in prior years
and voiced his continued opposition. He believed the bil
was "dangerous and counterproductive." He knew other state
prosecutors and hom cide detectives who were against the
legislation. H's opposition was based on tw primry
reasons:

e The elimnation of the duty to retreat in public
pl aces benefited dangerous and violent crimnals. The
sel f-defense justification was frequently wused by
violent crimnals in court.

» The change was unnecessary. He reported that "there
was not a single specific case" in recent years that
“the bill would remedy."” He stated that, "the bill was
a solution in search of a problem?™”

M. Fayette referenced previous testinmony from Brian Judy
[ Senior State Liaison] of the National Rifle Association
(NRA) [02/21/13]. He restated the testinony, "House Bill 24
is inportant self-defense legislation that would provide
that a |aw abiding person has no duty to retreat." He cited
M. Judy's use of the phrase, "law abiding". He announced
that he woul d support the legislation if it only applied to
law abiding citizens, but legislation specific to |I|aw
abiding citizens was inpossible to create. He stressed that
the bill would benefit crimnals, i.e., donestic abusers,
road rage shooters, drug dealers, gang nenbers, who would
use the law to claim self-defense. He reported that he

House Fi nance Conmmittee 5 02/ 25/ 13 2: 03 P. M



routinely worked on analogous cases. Crimnals were not
automatically disqualified from self-defense «clainms in
court. The jury decided whether a disqualifier applied. He
hypot hesi zed a situation where a shooting took place in a
parking | ot between two rival gang nenbers that resulted in
a fatality. The evidence under AS 11.81.330 [the provisions
that disqualified the use of force e.g., initial aggressor,
mutual conbat, rival group retaliatory activity] was
unclear. He offered that often the prosecutor's nost
powerful argunent to disqualify a claimof self-defense was
that the necessity to shoot was avoidable if the shooter
retreated. Current law required that a person nust retreat
if one can in conplete safety. The prosecutor nust disprove
sel f-defense beyond a reasonable doubt to the wunaninous
satisfaction of a jury or the trial resulted in an
acquittal .

2:37:24 PM

M. Fayette voiced that the bill renoved the duty to
retreat from the existing argunent. He considered a road
rage scenario with two rival gang nenbers, one clained to
see a gun in the other car and shoots. The duty to retreat
meant that the shooter could pull over or slow down and the
death was preventable. He reported that under current |aw a
prosecutor could argue that if the assailant retreated the
shooting was avoi dabl e. The legislation revoked the
provision and nullified the duty to retreat argunent.

M. Fayette asserted that the bill was unnecessary. He
communi cated that existing |law protected honme owners and
authorized the right for people to defend thenselves
wi thout duty to retreat at hone. In 2006, the statute was
expanded to include business owners in their place of
busi ness and guests in a hone. He pointed out that no one
in the state was unfairly prosecuted in a claim of self-
defense. He observed that the legislation was part of a
nati onw de effort. He thought that a perception of
prosecution abuse existed in other states where crimnal
defendants did not have the right to consider a claim of
sel f-defense by a grand jury.

M. Fayette declared that he was not an "anti-gun rights
crusader." He was a gun owner, arny veteran, and a "fairly
conservative person." He was "keenly aware of a person's
right to defend thenselves."” He had prosecuted gang nenbers
and nurderers in Anchorage for 20 years and could becone a
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target for wviolent retribution. He opined that the bill
"was a dangerous expansion of the self-defense law for its
potential for wunintended consequences. The bill nmakes it
easier to kill people and the killers to claim self-
defense.” He urged for rejection of the bill.

Representative Costello referred to M. Fayette's coments
about gang nenbers. She asked whether he believed gang
menbers were aware of current laws. M. Fayette replied in
t he negative. He answered that gang nenbers were not aware,
but their |awers were obligated to pay attention. A |awer
will use the law to claim self-defense for their client. He
added that no law abiding person wanted to expand the
rights of crimnals, which is what the bill acconpli shed.

Representative Gara pointed to potential confusion related
to the duty to retreat in current law. He asked for an
expl anat i on. M. Fayette answered that "sel f - def ense
l[itigation was extrenely confusing”. The prosecutor "nust
di sprove a negative proposition beyond a reasonabl e doubt."
He expl ained that a prosecutor nust refute a claimof self-
defense beyond a reasonable doubt. He pointed to two
statutes AS 11.81.330 and AS 11.81.335. He instructed that
the basic elenents of the self-defense law for the use of
non-deadly force were contained in AS 11.81.330. Special

rules for the use of deadly force were defined in AS
11. 81. 335. Toget her, t he statutes shaped mul tiple
propositions into a justification defense of self-defense.

| f enough evidence existed to support the claim of self-
defense, a prosecutor nust disprove the self-defense claim
to a jury beyond a reasonable doubt. He related his
per sonal experience in the courtroom He enphasized that in
cases of street crinme the evidence was indistinct making it
difficult to ascertain whether the special rules applied

Most often a prosecutor relied on the duty to retreat to
frame the argunent against a claimof self-defense.

2:49: 00 PM

Representative Gara pointed to the highly publicized case
of Trayvon Martin [Florida, 2012], where the police warned
the shooter not to follow M. Mrtin. He asked, in
reference to current |law, whether HB 24 would change the
outcome if a simlar situation happened in Alaska. M.
Fayette stated that the facts of the Martin case were not
fully reported. He discussed that in a simlar scenario in
Al aska, the bill would work in the shooter's defense. The
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prosecutor would lose the ability to make a duty to retreat
argunment, which increased the chance of the shooters
acquittal.

Vi ce-Chair Neuman asked whether all individuals involved in
a crime of self-defense should face imediate arrest while
| aw enforcenent subsequently investigated the facts. M.
Fayette replied in the negative. He stressed that the case
should be "diligently investigated" by |aw enforcenent and
submitted to a grand jury before arrests were made.

QUI NLAN  STEI NER, DI RECTOR, PUBLI C DEFENDER  AGENCY
DEPARTMENT OF ADM NI STRATI ON, renmarked that the agency had
submtted a zero fiscal note due to the mnimal inpact on
how the cases would be litigated. He comented that the
guestion of self-defense and the duty to retreat "were

i nterconnected questions." He stated that, "the right to
use self-defense was nmnutually exclusive from the duty to
retreat.” He discussed that "deadly force" was authorized

when an immnent threat existed. The duty to retreat
applied when an individual was able to retreat in "conplete
and total safety." The issue in self-defense cases was that
the events did not occur sinultaneously and the question to
determine was whether deadly force was authorized. He
opined that the duty to retreat argunments was not | ost
under HB 24, but the legislation would "refrane" self-
defense litigation. Current |law did not place the burden on
a person (the non-aggressor) to |eave the scene; it did not
authorize the use of deadly force if the individual did not
| eave the scene of the incident. The initial aggressor had
the duty to retreat. He did not perceive a change in the
out come of self-defense cases as a result of the bill.

Representative Gara related that AS 11.81.330 |listed
disqualifiers for a claim of self-defense; one being an
initial aggressor. He recalled from testinony that
determining the initial aggressor was difficult in sone
cases. |If not provable, the initial aggressor could claim
he/ she acted in self-defense. He asked whether M. Steiner
had professionally experienced a simlar situation. M.
Stei ner answered that depending on whether or not a w tness
was present determned the difficulty of a self-defense
case. He elaborated that initial aggressor aside; a person
was still accountable and required to prove that they had
the authority to use deadly force from an inmmnent threat.
The situation was the opposite of the duty to retreat
argunent. If an immnent threat was not present deadly
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force was not authorized. He thought that the bill would
not inpact the difficulty in determ ning whether or not a
person was an initial aggressor. Determ ning whether or not
the person was an initial aggressor was a crucial question
but separate fromthe authority to use deadly force.

Representative Gara asked whether currently a person had "a
duty not to shoot” in public places if one could retreat in
conplete safety. He wondered if the provision in HB 24
authorized that the person did have the right to use force
in public places. M. Steiner answered in the negative. He
stated that "if you change the law and you have the
opportunity to retreat in conplete and total safety you do
not have the justification to shoot in the first place." He
detailed that the "nutually exclusive question was if you
can retreat you can't shoot." Elimnation of the duty to
retreat will not authorize the authority to use force when
a person never possessed the authority in the first place.
He pointed to the inmnent threat question and noted that
preceded the duty to retreat and established the authority
to use force. He reiterated that the | aw does not place the
burden on a person to retreat.

Representative Hol nes asked whether HB 24 would alter the
nunber of self-defense cases and if the legislation would
i ncrease the nunber of successful self-defense clains. M.
Steiner judged that the legislation would not change the
nunmber of cases or inpact the outconme of self-defense
cases.

2:59: 02 PM

Representative Hol nes wondered what the bill would actually
acconpl i sh. M. Steiner thought that the bill would
"reframe how the issues were argued.” The justification

woul d focus on the authority to use deadly force from an
immnent threat rather than a duty to retreat.

Co-Chair Stoltze asked about his experience related to
grand jury indictnments of self-defense. He asked whether it
was difficult to obtain an indictnent for self-defense
cases. M. Steiner replied that he did not present cases to
the grand jury. He discerned that it was not difficult to
obtain an indictnment with a proper probable cause argunent.

Co-Chair Stoltze related personal experience. He asked
whet her the state woul d experience fewer or increased cases
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if "there was a higher hurdle for the Departnent of Law' to
charge for murder in a self-defense case and how t hat woul d
i npact the public defender agency. He believed that the
| egi sl ation provided protection against biased prosecutors,
for citizens who were diligently exercising the right to
defend thenself. M. Steiner restated that the |egislation
woul d not have an inpact on the state.

Representative Costello stated that the Ilegislature had
addressed the issue in previous years. She understood the
requi renents, but wondered whether it was possible for a
person under imrinent threat to hurriedly determ ne a place
to retreat in a public place. She asked how a jury
addressed the duty to retreat. M. Steiner answered that
the state was required to show that the person could
retreat in conplete and total safety. The state would
investigate the circunstances around the event. The jury
woul d have to weigh the facts.

Representative Costello expressed skepticism that the duty
to retreat could be sufficiently established.

Representative Gara discussed current |aw. He recapped that
unl ess a person was at hone, work, or was a police officer,
a person presented with a situation to retreat in conplete
and total safety nust retreat. He wondered what happened in
a place where a person was legally allowed to be. He asked
whet her the bill authorized the use of force in a public
pl ace when an avenue of retreat was present. M. Steiner
relayed that the current statute as interpreted by the
courts neant that a person could not "shoot" soneone if an
opportunity to retreat in conplete safety presented itself.
At that nonment you did not have the authority to use force,
but you did not have to retreat. He thought that the
wording of the statute juxtaposed with the interpretation
caused confusion. A person had no obligation to actually
retreat just not use deadly force.

3:08: 55 PM

RI CHARD  SVOBODNY, DEPUTY  ATTORNEY  GENERAL, CRI M NAL
Dl VI SI ON, DEPARTMENT OF LAW (via tel econference), indicated
that the inpact of the bill to the departnment was n ninal

The department would not alter the case review process for
the grand jury. He expounded that the self-defense statute
was inplenmented in 1980. Since then the state experienced
little change in the nunber of self-defense cases. A nmgjor
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change to the statute occurred in 2006, which extended the
places where a duty to retreat was not authorized.
Subsequently, the homcide rate in Alaska decreased. He
gualified that there was not a direct correlation between
the two actions. He reported that the use of self-defense
did not increase in nost of the states that had enacted
simlar legislation. He noted that Florida' s process was
substantially different than how Al aska dealt wth self-
defense cases (he referred to Representative Gara's earlier
guestion about the Treyvon Martin case in Florida. 1In
Al aska, the question was decided by a jury and in Florida
the determi nation was made by the courts; it was not a fair
conparison. He comunicated that in self-defense cases the
state needed to disprove all of the elenents including the
duty to retreat, beyond a reasonable doubt. He stated that,
sel f-defense cases were the nost "difficult defenses" to
face for a prosecutor.

M. Svobodny addressed Representative Costello's earlier
question about how charging decisions were nmade. He
expl ai ned that the departnent thoroughly screened cases and
only proceeded wth cases when self-defense could be
di sproven beyond a reasonabl e doubt. He offered that he had
experienced simlar self-defense cases as M. Fayette had
when it was not possible to discern the elenents of the
self-defense case. He mintained that the cases were
screened out and did not proceed to the grand jury. He
remnded the commttee that a jury ultimately decided
whet her sel f-defense was warrant ed.

M. Svobodny voiced that self-defense clains were the only
cases where the state nust "disprove a negative" meaning
that the person did not act in self-defense; and refute the
claim beyond a reasonable doubt. He doubted that the |aw
woul d cause a person to "hesitate to act” to defend one's
life. He related that he was explaining the process and not
arguing against the bill. He restated that he did not
anticipate a financial, procedural, or case |oad inpact for
DCOL if the |egislation was adopt ed.

Co-Chair Stoltze asked how long M. Svobodny had worked in
crimnal |aw prosecutions for the departnent. M. Svobodny
answered that he had worked for the crimnal division for
approximately 33 years and for DOL for a total of 35 years.

Co-Chair Stoltze asked what the departnment's percentage of
crimnal indictnments was. M. Svobodny answered that the
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goal was 100 percent. He did not know the percentage. He
stated that self-defense arose in homcide and serious
assault cases.

Co-Chair Stoltze referenced M. Fayette's testinony that
the legislation wuld nmake it nore difficult for
prosecutors to obtain indictnments in self-defense cases. He
asked for clarification. M. Svobodny replied that he would
guestion the ability of a prosecutor who was having
difficulty obtaining indictnents.

3:17:36 PM

Representative Hol nes asked whether the self-defense plea
woul d be used nore frequently and with increased success if
the bill passed. M. Svobodny answered that by the tine a
sel f-defense case preceded to a jury many of the elenents
and disqualifiers were exanm ned and increased success was
unl i kel y.

Representative Hol nes believed the commttee nenbers shared
the sanme goal of prosecuting crimnals. She wondered if the
| egislation accidentally helped crimnals. M. Svobodny
replied that if the departnment was properly executing the
aw no one who legitimtely acted in self-defense would be
i ndi ct ed.

Representative Gara discussed previous year's testinony by
DOL that the bill would make it nore difficult to determ ne
the initial aggr essor; t her ef or e, nore difficult to
prosecute gang violence. He noted that the testinony had
come from Anne Carpeneti [Assistant Attorney Ceneral, Legal
Services Section-Juneau, Crimnal Division, Department of
Law]. M. Svobodny replied that "there was not enough
statistical information to answer the question.” He thought
that nost of the gang violence fell into the category of
nmut ual conbat, which disqualified a claimof self-defense.

Representative Gara summari zed current |aw. He relayed that
unl ess a person was at hone, work, or was a police officer,
a person presented with a situation to retreat in conplete
and total safety nust avoid lethal force. The bill added
"anywhere a person had the legal right to be." He asked how
the legislation wuuld inpact the |aw "when you have a duty
with conplete personal safety and safety to others to not
shoot . "
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M. Svobodny stated that "the answer is that doesn't exist
anynore ...the common |law wi |l have gone away."

Representative Gara asked why the |egislature should change
the law if currently a person could retreat in conplete and
total safety in a public place and avoid the use of letha
force. M. Svobodny was unable to answer the question. He
t hought the question was best answered by the bill's
sponsor.

Representative Gara was trying to determne the difference
between the current law and the legislation. He wondered
how the bill changed a person's ability to use deadly force
in self-defense in a public place. He wondered how the |aw
was expanded with passage of the bill. M. Svobodny deduced
that if the bill passed litigation would ensue to determne
where a person had a legal right to be. He believed that
the amount of tine that the duty to retreat issue would
arise in court would be insignificant.

Representative Gara reiterated his desire to understand the
di fference between the current law and the legislation in a
public place.

M. Svobodny answered that "if a person can use deadly
force and they did not have to use deadly force if they
chose to retreat the difference is the person could now
stand their ground and shoot if you are using a firearm.!
He thought that the bill also renoved the anbiguity whether
the person had the right to retreat in instances when the
person was protecting others.

3:28:09 PM

Representative Gara reiterated his question. He asked if a
person was in a place where he/she was legally allowed "is
there a circunstance where under current |aw because you
have the ability to not shoot with conplete safety to
yourself or others that you would be able to shoot sonebody
if the bill is passed.” M. Svobodny answered, "yes."
Representative Gara questioned what the circunstances were.
M. Svobodny discerned that the concern was with situations
when a person had the duty to retreat under current |aw and
a person could choose not retreat under HB 24 provisions.
He thought that |awers were likely to make the distinction
in court.
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Representative Holnmes referenced M. Svobodny's testinony
asserting that determ ning where a person had a |egal right
to be would generate a great deal of Ilitigation. She
wondered how that would affect the fiscal note. She pointed
to the departnent's zero fiscal note. She noted that past
versions of the bill had a nore costly fiscal note.

Representative Costello referenced Representative Gara's
testinmony that in previous years the departnment took a

position against the bill. She discussed that after
reviewi ng her notes fromthe prior session that DOL had no
previous position on the bill. She wanted to clarify the
record.

Co-Chair Stoltze commented that M chael Geraghty, Attorney
General, Departnent of Law, sent a letter to the Senate
that countered M. Fayette's testinony. He notified the
conmmttee that the letter would be distributed to the
menbers. He believed that there was a subjective,
pejorative connotation and critique by M. Fayette about
the departnment's position on HB 24 and those testifying on
t he departnent's behal f.

#
ADJ OURNVENT

3:35:32 PM

The neeting was adjourned at 3:35 p. m
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