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ACTI ON NARRATI VE
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CO CHAI R BENJAM N NAGEAK cal |l ed the House Conmunity and Regi onal
Affairs Standing Conmmittee neeting to order at 8:09 a.m
Representatives Kito 111, Herron, LeDoux, and Nageak were
present at the call to order.

Presentation: "Reform ng Justice for Al aska Natives: The Tine is
Now', Indian Law & Order Conm ssion Report, "A Roadnap for
Maki ng Native Anerica Safer"

8:10: 50 AM

CO CHAI R NAGEAK announced that the only order of business would
be a presentation entitled, "Reformng Justice for Al aska
Nat i ves: The Time is Now," Indian Law and Order Conm ssion

Report, and "A Roadmap for Making Native Anerica Safer.”
Today's presentation is a continuation of a discussion on the
I ndi an Law and Order Conmi ssion report published Novenber 2013,
and first heard by the conmttee on March 11, 2014.

8:11:21 AM
M CHAEL  CGERAGHTY, Attorney Ceneral, Depart ment of Law,
paraphrased from the following witten remarks [original

punct uati on provided]:

Thank you for inviting nme to today s hearing
to continue discussion of the Indian Law and O der
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Commi ssion Report. | apologize again for ny
inability to attend the previous hearing on Mrch
11 due to a |l ong-standi ng scheduling conflict.

At the outset, | want to enphasize that | have
been on record since day one acknow edging the
i nportance of this report, and | have never

shirked from the chall enge expressed in the report
that the state can and should be doing nore to
| nprove public safety for Alaska s Native people
In a nonent | want to talk about sonme of the
initiatives the state is pursuing, but first |
would like to also respectfully express ny areas
of disagreenent with the report.

First, | believe the report gave no credit for
the notable progress that the state has made in
i nproving public safety in rural Alaska, and |
w | di scuss that in nore detail. I al so
fundanmentally disagree with the conclusion that
ANCSA — the Alaska Native Cains Settlement Act -
is a failed nodel. In fact, the only place | have
ever read that assertion is in the ILOC report.
Alaska Natives were deeply involved 1in the
negoti ation and settlenment set forth in ANCSA. It
was not inposed on anyone. Today, the regional
corporations and village corporations created by
ANCSA are anong the state’s nost successful
busi nesses, enploying many thousands of Al askans,
including a substantial nunber of sharehol ders,
both in the villages and in our urban areas. A
steady job is inportant to the vitality and safety
of any famly. Ganted, it my not be directly
tied to safety in the villages, but it is hard to
overstate the contribution of the regional
corporations to the advancenent of their rural and
urban shareholders, not to nention the State of
Al aska as a whole. So | do not accept that ANCSA
Is a failed nodel or that we should turn back the
clock. Nor do | think Indian Country is the answer
to Alaska's probl ens. In nmy  opinion, t he
comm ssion views Alaska's villages through the
lens of the Lower 48 reservation system where
peopl e understand that entering a reservation wll
subject themto tribal law, and non-tribal nenber
residency on the reservation is often controlled
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by the tribe. |In contrast, since ANCSA's passage,
Al askans have been free to reside in any Al aska
community and they expect to be governed by a
uniform system of crim nal | aws. Non-tri bal
menbers have bought |and and built lives in these
communities. The <conmssion’s report does not
address the difficulties for non-tribal nenbers
living in comunities that will either be split
between Indian Country and non-Indian |ands, or
envel oped into I ndian Country.

It’s a fact that nost of Alaska's Natives do
not live in rural villages. About 60% live in
urban areas or hub comunities and have access to
al | the crimnal justice services that the
comm ssion found lacking in our rural conmunities:
| aw enforcenent, shel ters, court facilities,
treatnment facilities and protective orders. How
would <creating nore Indian Country in renpte
Alaska villages assist then? This is not to
suggest that there are not serious issues facing
Natives in these urban and hub communities, such
as donestic violence and sexual assault. But | am
suggesting that the problemin ny opinion is nuch
nore nuanced and it is an over-sinplification to
suggest that form ng reservations where tribes can
exert exclusive jurisdiction is the solution to
the public safety problens that afflict Al aska's
Nati ve peopl es.

But these criticisns aside, | want to return
to the thenme | nentioned at the outset. M
differences wth the report should not obscure the
fundanmental point that there is nore we can and
should be doing with tribes, and tribal courts in
particular, to nmake these communities safer.

In point of fact, before the report was
I ssued, the Governor asked the Departnent of Law
to draft an agreenment whereby the state could
del egate authority to tribal courts to deal wth
certain msdeneanor offenses that may occur in
their comunities. Under the proposed agreenent,
the tribal court will provide civil-based renedies
for state law crim nal of f enses, i ncl udi ng
domestic violence and al cohol offenses. Menbers or
non- nenbers would be subject to these renedies,
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provided that they have agreed to be diverted to
this tribal renedy in lieu of state crimnal
prosecution. It is inportant to keep in mnd that
everyone is a citizen of the State of Al aska,
tribal nmenber or not, and regardl ess of where they
live. They are guaranteed rights under our state

constitution. However, if a person commts a
covered offense in these communities, | hope they
will conclude that facing a civil tribal court

remedy would be far preferable to prosecution in
state court, and a possible conviction on their
record. The hope is that a culturally relevant
remedy will be nore effective for a first tinme
donmestic violence offender, for exanple, to help
them get back on track by seeing the inpact their
actions have had on their famly and within the
| ocal community.

The state is now in active negotiations with
several tribes and hope to finalize the agreenents
shortly. We reached out to the Tanana Chiefs
Conference in Decenber with a draft, and we have
had several neetings, discussed changes back and
forth, and | believe we are prepared to now reach
out to tribes within TCC to finalize and sign
agreenents. W have also reached out to Kake and

Sitka and | hope to nmake progress wth their
representatives as well. This Limted Delegation
Agreenent, or LDA as we refer to it, | hope sends

a strong signal to tribes that the state views
coll aboration with tribal courts as an inportant
resource in the fight to i nprove public safety.

The ILCOC report specifically encourages inter-
governnental public safety agreenents such as
these. One obstacle to nore tribes entering into
these types of agreenents is the |lack of federal
funding for tribes to operate.

In Decenber of last year, the conmmssion's
chairman, Troy Eid, sent ne a courtesy copy of a
review he had witten about a book dealing wth

Al aska Natives and Anerican laws. | responded on
the 16'" of Decenber as follows, and | quote:
“Thanks, Troy. | wll read this wth interest.

| also want to followup on our neeting and your
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gracious offer of help to assist the state in
achieving the goals outlined in the conmssion s
report.

Al aska’s tri bes desperately need funding for their

tribal courts. In the course of the Departnent of
Law s discussions with Tanana Chiefs Conference
about the delegation agreenent, TCC raised the
I ssue that the BIA does not currently give grants
for the region’s tribes to operate the tribal
courts or tribal police force. That funding is
essential for tribes to expand successfully their
public safety function in Alaska. It would be
incredibly helpful to the state and to Al aska's
tribes if you and/or the conm ssion could becone
an advocate for Congress to provide that funding.
Your advocacy on that issue would be in line with
the report’s reconmendations for increased funding
for tribal justice systens.”

In February | was in Washington for the annual
meeting of the National Association of Attorneys
General, and | net wth the nenbers of our
delegation to advocate, anong other things,
i ncreased funding for our tribal courts. This was
a problem commented on several tines in the |ILOC
report, nanely the lack of federal support for
tribal justice prograns.

The Departnent of Law has al so reached out to
tribes i nterested in the LDA and offered
assi stance in conpleting the conplicated federal
Consolidated Tri bal Assi stance Program grant
process, which is a possible source of funding for
tribal courts.

The state is also pursuing agreenents wth

second-cl ass cities in Al aska, particularly
villages, to encourage them to prosecute alcohol
possessi on offenses wunder nunicipal |aw because

current state law provides these villages the
opportunity to create a panel conprised of |oca
citizens, elders for instance, who can inpose
culturally relevant renedies in lieu of typical
al cohol possession fines.

HOUSE CRA COW TTEE - 6- April 8, 2014



In Novenber 2013, the DPS released proposed
regulations that wuld allow VPSGCs to carry
firearms. These regulations include training and
oversight requirenents, and there are currently
two bills before the legislature that would all ow
VPSGCs to carry firearnms. This was one of the
speci fic recommendations conmng out of the |LCC
report.

As this body is aware, VPSO funding has been
significantly increased under this adm nistration.
VPSGs currently serve many rural communities where
tribes are located. They are hired by regional
corporations but paid for by the state. They also
attend the Police Acadeny in Sitka and they are
supervi sed by AST. There are currently 121 funded
positions and, while not all those positions nmay
be filled, there has been a significant increase
in the nunbers during the | ast few years.

The state has also created new trooper posts
I n Enmmonak, Sel awi k, and Hooper Bay. W have al so
i ncreased VPSO oversight by adding three support
troopers for Bethel, Fairbanks, and Kotzebue.

The state’s Drug Abuse Resistance Education
(DARE) program trains, at state cost, police
officers and VPSOs across Alaska to teach a ten-
week drug abuse resistance program to elenentary,
mddle and high school students in their
communities. DARE officers (who are often VPSGs)
teach children critical decision making skills to
hel p them nmake heal thy deci sions. Si xteen of the
38 comunities receiving DARE during the 2012-2013
school year were VPSO communities. As part of the
DARE program DPS and the Northwest Arctic Borough
School District teaned up to provide safety and

security assessnments to all ten village schools
surroundi ng Kot zebue.
In 2010, the |Ilisaqvik Tribal College in

Barrow contacted the AST about the possible
establishnent of a public safety sumer canp for
their regional vyouth. 1In 2007, the AST, US.
Marshal’s Service, State Crine Lab, State Fire
Service, and VPSGCs developed the first Al aska
Youth Acadeny. It was a trial program focusing on
at-risk Native Alaskan young adults (age 15-18) in
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an effort to steer them away from al cohol, drug
abuse and the DV which plagues their conmunities.
The Barrow canp was successful and the college

invited the group of I nstructors back the
followng year. To date, the canps have grown to
five statew de: Bet hel , Bar r ow, Hooper  Bay,
Mountain Village, and Fairbanks. This year they
will enter their fourth year of canps and they
have reached out to hundreds of young adults. A
new canp in Sitka will be established in June of
this year.

In Decenber of |ast year, the Departnent of
Health & Soci al Services and Tanana Chiefs
Conference signed Alaska's first foster care
mai nt enance pass-through agreenent. This agreenent
will allow the state to pass-through funds from
the federal governnent directly to TCC to provide
mai nt enance funds for foster care in tribally
| icensed foster honmes. Signing of this agreenent
was the <culmnation of a |long approval and

negotiation process. In conjunction wth this
agreenent, the departnent adopted a regulatory
exenption from state licensure requirenents for

tribally |icensed foster hones.

As you mght imagine, through the Ofice of
Children's Services, the state also interacts a
great deal wth tribal organizations throughout
t he state. For exanpl e, t he tribal-state
Col | aboration G oup neets three tinmes each year
and has done so for the past 20 years. It is a
gat hering of state and tri bal | eaders for
col | aborati on on syst ens I mprovenent, W th
particular focus on efforts to inprove the
disparity rates seen with Alaska Native children
in the child welfare system

The state also provides Rural Child Wlfare
Services grants to tribal grantees around the
state. These grants provide funding for tribes to
work in close proximty with the OCS case worker
to support case managenent activities such as hone
visits, parental support and coaching to aid in
the reunification or safety of children in
pl acenent, both Native and non-Nati ve.
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The Indian Child Wl fare Act |iaison hel pdesk
at OCS is staffed with enployees of tribes or
Native organizations who serve as invaluable
resources for state social workers conducting
relative searches in state child protection cases.
OCS has in fact been recognized for its innovative
approach to inproving the search for | CWM-
preferred placenents.

OCS also participates in joint state/tribal
training to educate staff on the history of Al aska
Natives and tribal cultural practices. Tribes and
OCS staff co-train a curriculum called Know ng Wo
You Are (KWA), training that is mandatory for OCS
staff and is provided by certified trainers from
both tribes and OCS.

In conclusion, | have culled through a I ong
list of projects in areas where the state actively
coll aborates with tribes on a nunber of different
fronts. But I wll return to what | said at the
outset — we have a long way to go. | am not here
to pat nyself on the back, or to receive
appreciation. There are serious challenges facing
our Native peoples. There are no grounds for
conpl acency. However , I bel i eve W th t he
| eadership of the Governor, and the support of
this body, we can find effective ways to nake life
better in these small communities. Returning to a
reservation system is a step back to the past.
Not wi t hst andi ng, t he | ndi an Law and O der
Commssion is to be comended for focusing
attention on this topic. | disagree with their
recommendations, but not wth the problem they
have identified. As the comm ssion stated in its
report: “What policy adjustnments the State of
Al aska should meke in support of greater tribal
authority over crimnal justice is sonething the
state and its citizens should decide, not the
Indian Law and Order Conmission.” | agree wth
that, and | pledge ny conmmtnent in trying to find
ways to effectively solve this problem

8:28:32 AM
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CO- CHAIR LEDOQUX inquired as to how nuch noney the state would
save if issues were diverted to tribal courts, assumng tribal
courts have the funding and the ability to address issues such
as donestic violence (DV) and driving under the influence (DU ).
She suggested that the potential savings could be used to
support the operations of tribal courts, instead of waiting for
federal funds.

MR, GERAGHTY said he didn't know but the pilot project, through
agreenents with the Tanana Chiefs Conference (TCC) and other
organi zations, may provide the information needed to further

study this point. The nunber of cases diverted fromthe system
will determne how many fewer resources would be demanded from
the state.

REPRESENTATI VE HERRON referred to a letter witten February 1,
2013, by M. Geraghty [docunent not provided]. He asked whet her
M. Ceraghty, after a year's reflection, would make any changes
to that letter.

MR. GERAGHTY said all attenpts were made to be factual in terns
of the analysis of the law, at no time has his departnent tried

to mnimze the issues facing snaller conmunities. He opi ned
the big issue has been with the nmeans reconmended by the Indian
Law and Oder Commission (ILOC) to deal wth issues. He

acknowl edged he had not reread the letter recently.
8:31:43 AM

REPRESENTATI VE HERRON observed t hat t he commi ssion's
recommendation was for the state to support local tribal
authority over public safety and justice in rural comunities.
Furthernore, although the Departnent of Law (DOL) disagrees, the
commi ssion report indicates that DOL is actively resisting such
efforts.

MR. GERAGHTY said he did not believe there has been active
resistance to tribal authority since he has been attorney
general . The Venetie case established that there is no Indian
country in Alaska, with the exception of Metlakatla, but the
commi ssion argues there is an archipelago of Native allotnents
scattered throughout the state. He opined that defending the
law as it stands is not equal to actively resisting tribal
justice, and he restated his agreenent with the conm ssion that
the state can and should do nore, such as undertaking the major
initiative working wth tribal courts to seek diversion
renedies. Part of the problemis that all citizens of the state
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have constitutional rights, which are not to be forfeited or
subjugated, and there are "very thorny |legal issues here
i nvol ved, and constitutional issues."

8:33:42 AM
REPRESENTATI VE HERRON r enar ked:

M. Attorney GCeneral, in your letter though, you say,
it's on page 8, that there is no double jeopardy
prohibition in Al aska. And so, if there is a |ocal
tribal court that takes an action against a non-
menber, nothing prevents you from you doing [that] as
well. ... You talk about the Venetie case, and a |ot
of people talk about, 'it has to be based on land.'
Shoul dn't there be a consideration ... can't we have
tribal law concurrent wth the State of Al aska, and
literally have a virtual land situation? It seens
that we're way in the past [if] you have to have a
piece of property to have effective tribal court
pr oceedi ngs.

MR. GERAGHTY expressed his interest in exploring the boundaries
of that concept ; in fact, the abovenentioned agreenent
recognizes a virtual area without a fixed |and base. The pil ot
project has his firm support, and he also fully supports having
| ocal conmunities engaged. He suggested that the federal
government should provide resources so that tribal courts can
successfully deal with public safety i ssues in their
comunities. However, at some point, "the extent of that
virtual" will have to be determned, and there is sonmething to
be said for using the boundaries of a |and base for clarity. He
restated his disagreenent with the conclusion to return to
| ndi an country.

8:36: 04 AM

REPRESENTATIVE HERRON recalled the Knowes Admnistration
entered into the [2001] Comrenorative M| ennium Agreenent which
was followed by an opinion from DOL that recognized concurrent
jurisdiction between the state and tribes on child protection

pr oceedi ngs. Two years |ater, [ Mur kowski Adm ni stration
Attorney Ceneral Gegg] Renkes reversed that decision. For a
cl ear understanding of the present situation - and to clarify
the status with DOL - he asked whether the Renkes decision

shoul d be revoked and a current opinion issued by the attorney
general that recognizes tribal jurisdiction
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MR. GERAGHTY responded:

As far as | know we have been working with the tribes
on child protection related matters and so on for a
nunber of years, now whether that was done pursuant to
an informal revocation of the previous Renkes, which
was really a policy decision, not a legal opinion, |
don't know whether it's been formally revoked or not.
In nmy book, everything |'ve learned, is that that is
jurisdiction that our state suprene court has said
that they enjoy, that they have, and we've not been
fighting that.

MR. GERAGHTY said he could not speak to the formal status of the
previous decision; in fact, DOL is working through the expansion
of the [federal Title IV-E] program to allow tribally Ilicensed
foster hones. He assured the conmittee that child protection
orders are processed every day by the court system and DOL.

REPRESENTATI VE HERRON asked whether DOL would consider an
agreenent allowing Village Public Safety Oficers (VPSGCs) to
enforce tribal laws - as well as state laws - to address | oca
justice issues.

MR. GERAGHTY stated that he would consider it, but brought up
the question of which tribes have witten codes. There are 78
tribal courts that have been fornmed, thus an agreement with the
state would begin with delegating authority to enforce state
crimnal laws dealing wth alcohol, donestic violence, and
public safety issues in small communities. He said, "I'm just
not conversant with the tribal |aws as they exist and what they
deal with, they may overlap with state laws in many instances, |
just don't know. But | think that is an area to be considered."

8:39:34 AM

REPRESENTATI VE HERRON surmised from M. Geraghty's testinony
that DOL is working toward a policy of state deference to tri bal
authority in tribal comunities.

MR, CGERAGHTY said DOL is trying to enpower tribes to deal wth
public safety issues in their conmunities and, if an offender
agrees to be diverted to the civil tribal court renedy, the
state would defer to the renedy inposed by the tribal court

The point is to divert crimes covered by the Limted Del egation
Agreenent (LDA) if the offender agrees, and the agreenent spells
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out that the state is not responsible for the remedy inposed by
the tribal court.

REPRESENTATI VE HERRON said the tribes and the state hope to
craft a relationship so that tribal authorities - when
appropriate with state law - can nake for safer communities. He
t hen turned attention to the Violence Against Wonen
Reaut hori zati on Act of 2013 (VAWA), Section [910], asked for the
basis of the state's exenption fromfederal |aw

MR. CERAGHTY explained that Alaska tribes are different than
Lower 48 tribes. Lower 48 tribes are established in a
reservation system based on land; for many years the state has
tried to avoid any anbiguity or wuncertainty in the |aw which
would lead to litigation. Much of VAWA is limted in nmany
respects to Indian country, which in Alaska only exists in
Met | akatla; and he read [in part] from Section 905, as follows
[original punctuation provided]:

SEC. 905. TRI BAL PROTECTI ON ORDERS.

Section 2265 of title 18, United States Code, is
amended by striking subsection (e) and inserting the
fol | ow ng:

‘“‘*(e) TRIBAL COURT JURI SDI CTI ON. —For purposes of this
section, a court of an Indian tribe shall have full
civil jurisdiction to issue and enforce protection
orders involving any person, including the authority
to enforce any orders t hr ough civil cont enpt
proceedi ngs, to exclude violators from Indian |and,
and to use other appropriate nechanisns, in matters
arising anywhere in the Indian country of the Indian
tribe (as defined in section 1151) or otherwise within
the authority of the Indian tribe.”’ .

MR. GERAGHTY said "that's to ne, a very anbiguous and perhaps
even |loaded term" Part of his job is to avoid anbiguities in
law that could lead to litigation and uncertainty. The state's
view is that the exenption did not expand or retract any
existing tribal court jurisdiction in Alaska, and tribal courts
do have the authority to issue protective orders, which are
subsequently enforced by the Departnent of Public Safety (DPS)
He acknowl edged that in order to shape the contours of
jurisdictional boundaries for the state and tribal courts, there
will be litigation for the courts to resolve, and the exenption
was sought for clarification.

8:44: 23 AM
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REPRESENTATI VE HERRON poi nted out that others hold the opposite
view that Section 910 does cloud the issue and is likely to
result in attenpts by perpetrators to fight violations on
jurisdictional grounds. Representative Herron questioned why it
is not better to repeal Section 910 because it sends a nessage
t hat Al aska wonen, Al aska Native wonmen in particular, don't have
the same rights [as other wonen in the US.] and it is an
extrenely sensitive issue.

MR. GERAGHTY acknow edged that the rate of victimzation anongst

Al aska Native wonen is "shaneful" for the state and DOL. He
restated his belief that tribal courts can issue protective
orders in their comunities, and DPS wll enforce the orders

wi t hout debate. He cautioned that sone communities may not have
the resources and staff to function as desired; in fact, he has
advocated for funding along wth the chairman of |LCC The
state continues its effort to clarify because it believes the
Al aska Native Cains Settlenent Act (ANCSA) was a "different
nodel ." The conm ssion believes ANCSA is a failed nodel, but he
said he disagrees with that concl usion.

REPRESENTATI VE HERRON stated that ANCSA has been nodified 35
ti mes, and anot her change may be possible to "make this work."

MR. GERAGHTY advi sed that nany of the previous nodifications and
anendnents to ANCSA have been to protect | andhol di ngs,
sharehol ders' rights, and to prohibit the sale of stock to
certain buyers. Although ANCSA is not sacrosanct, the proposed
amendnments to ANCSA would allow for a return to Indian country
and he said he fundanmental ly di sagreed with that recommendati on.

8:48: 45 AM

REPRESENTATI VE HERRON inforned the comrittee he wll provide
additional questions in witing to the attorney general with a
request for a witten response.

8:49: 07 AM

REPRESENTATIVE KITO 111 observed that at this point the
di scussion has focused on courts, and further observed that the
state has agreenents and works with tribal courts. He asked M.
Geraghty to explain how the tribal courts deal with cases that
i nvol ve nenbers and nonnenbers of a tribe.
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MR. CERAGHTY said he was unsure as to whether tribal courts
di stingui sh between nenbers and nonnenbers when the individua

lives in their community. In child protection matters, for
exanple, jurisdiction rests with the status of the child and
thus if the child is a nenber of a tribe, tribal courts believe
they have jurisdiction. He was also unsure if this is a uniform
Vi ew. Currently there is a case pending before the Al aska
Suprene Court involving the ability of a tribal court to exert
jurisdiction over a person who has never lived in its conmunity
and is not a nenber of the community's tribe. The ruling on the
Si mmonds v. Parks case, and other pending cases, wll| define the
paranmeters of jurisdiction. He restated that in child
protection matters, nenbership of the <child controls the
question of jurisdiction.

REPRESENTATI VE KITO Il agreed that further discussion and court
cases Wwll help provide "sideboards" to the questions of
jurisdiction. He asked whether the agreenments that the state
has with tribal organizations - to enpower them in matters of
tribal law - are supportive of state law, so that the tribal
governments would be acting as an arm of state law, or if triba
courts have their own | aws and ordi nances to enforce.

MR. GERAGHTY advised that LDA deals with state |laws such as

al cohol possession, DV, and mnor theft offenses. If the
of fender agrees, his/her case would be diverted to tribal court
for a civil-based renedy. In terns of tribal laws - he said he
was not famliar enough to give a categorical answer - but

presuned there nmay be an added step in the process; however,
there are issues regarding state officers enforcing tribal |aws,
as many villages don't have tribal police officers or tribal |aw
enforcenment and thus rely on VPSGCs, who are state officers. At
this tine, the focus is on state laws that affect public safety,
and allowing tribes to take control of certain offenses for an
appropriate civil-based renedy.

8:53:39 AM

REPRESENTATIVE KITO 111, speaking to the enforcenent of |ocal
jurisdiction, asked whether Alaska State Troopers (troopers) in
Anchorage, for instance, enforce only state law or also enforce
| ocal ordinances.

MR. GERAGHTY expl ained that troopers enforce state | aws and many
muni ci palities have their own police force to enforce nunicipa
| aws. He acknow edged "there is sonme overlap,” and deferred to
DPS for further explanation.
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CO CHAI R LEDOUX questioned whether the rights of an individual
who may not be a nenber of the tribe and who is living in the
comunity, could be taken away. She pointed out that there are
covenants that run with the land such as honeowners’
associ ations and property owners' associations. Co-Chair LeDoux
posed a scenario in which a village decides to admnistrate
according to tribal law, and the residents in the village agree
to live and conduct business under the jurisdiction of a triba
court. She suggested this situation would be simlar to certain
conditions of property law as are, for instance, condom nium
associ ati ons.

MR. CGERAGHTY pointed out that constitutional rights such as the
right to a jury trial or to counsel, cannot be taken away in a
| and covenant.

CO CHAI R LEDOUX noted that currently, the choice of jurisdiction
by state or tribal court is given an offender after a crinme is
comm tted. However, in her scenario, an individual who
purchases land in a village agrees to abide by the rules of the
community and, if charged with a crinme, agrees not to be tried
by state court, but by a tribal court.

MR. GERAGHTY opined a prospective waiver of rights would require
a witten code of laws and would be affected by the nature of
the crime; furthernore, tribal courts do not afford a right to

counsel or to a jury trial, which are Wstern traditions. He
cautioned that the aforenentioned scenario would hold potentia
serious issues. He stressed that tribal courts are not
necessary draconian and nmany of those presently living in

communities would be content if diverted to tribal court.

CO CHAIR LEDQUX further posited that those living in a gated
community lose their right to free association, but have
previously agreed to the restrictions thereof.

MR. CGERAGHTY restated his caution about constitutional rights
and creating |and covenants. In further response to Co-Chair
LeDoux, he acknow edged that there have been incidents in the
past regarding public access to Tyonek, but he is not aware of
continuing restrictive practices.

9:02: 02 AM

TROY EID, Chairnman, National Indian Law and Order Conm SSion,
referring to M. Geraghty's testinony, explained that since the
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I ndi an Law and Order Commi ssion report was released, he and the
commi ssion have said to TCC and other organizations in Al aska
that the adm nistration ought to clarify matters by recognizing
t he governnent-to-governnent relationship between the state and
"Al aska Native nations." That relationship is part of federal
| aw and does not "turn on" land status and the definition of
Indian country or Indian reservations. He said every other
state has clarified this relationship, as have governors of
ot her states W th I ndi an nati ons' boundari es Wi t hin.
Establishing a governnent-to-governnment relationship between
Al aska Native nations and the state would lead to productive

di al ogue for all concerned. Furthernore, he took exception to
the mscharacterization of the report on creating Indian
country, or a reservation system in Al aska. The comm ssion

believes strongly that there should be local control and
accountability for tribal nations in Alaska so that tribal
nations can nmake | aws and be governed by them as is required by
federal |aw. This is not determi ned by whether nations have a
certain amount of land or not, and he added, "It's not true
legally and it's not true within the framework of either Public
Law 280 or ANCSA." The commission has said that the state can
acconplish this in a variety of ways; for exanple, the state can
draw boundary Ilines for boroughs and nunicipalities and nake
political lines for self-governnent, therefore, lines can be
drawn for Al aska Native nations. A governnent -t o- gover nnent
di al ogue will nmake it possible to determne appropriate
boundaries and ensure self-governnent at a local |evel, which
wll save the state noney and will be nore responsive to all;
however, M. Eid stressed that this is not prerequisite upon who
owns the |and. He suggested that the legislature begin a
dialogue with the Native nations to determ ne boundaries and
strengthen intergovernnental cooperation. M. E d noted that
some communities may want to organize as a group, others may
continue relying on the state, but others are ready to self-
govern. He advised, "You don't have to create an Indian
reservation system or talk about how different the Lower 48 is

we're just talking about the Anerican value of |ocal self-
government and the legislature's right to draw boundaries in the
state of Alaska...."

9:07:19 AM

REPRESENTATIVE KITO 11l acknow edged that the state has a
structure in place to allow for nultiple |ocal governnents;
however, state governnent is overarching above political
subdi visions, such as cities, and thus city laws nust be in
conpliance with state |aw In this way, the state ensures that
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all residents within a political subdivision are governed by
consistent state |aw He agreed that a "state to tribal
relationship" is possible with 229 tribes, but the tribes are
not political subdivisions of the state and their |aws would not
have to be based on state |aws. Representative Kito Il asked
whet her the conm ssion recommends that the tribal governnents
work within the state framework, or if tribal governnents should
have their own laws, and the state would have to negotiate how
tribal laws apply to nenbers and nonnenbers for each of the
tribes.

MR. EID responded that Alaska has 229 federally recognized
Al aska Native nations, and there needs to be a governnent-to-
government recognition between the state and each of those
nati ons. The nunber of Alaska Native nations creates a unique
situation, and thus it wll take a while to acconplish this
t ask. When governnent-to-governnent recognition - not as
political subdivisions, but as Alaska Native nations - s
clarified, which can be done by an executive order or by
[legislation], the Al aska Native nations wll organize and
determ ne the best way in which to work with the state to avoid
an unw el dy, conplicated process. Some comunities wll work
together regionally, or in different ways, if given the ability
to choose and if treated fairly and equally.

9:11: 47 AM

REPRESENTATIVE KITO 111 surmised if the state is recognizing
tribes as individual sovereigns, it would be inportant that the
tribes have sonme witten structure for their |aws, which the
state could recognize and work with, rather than "not know ng
what kind of |egal structure that tribe m ght have."

MR. EID opined that Native nations should still be allowed to
choose, because they have federal status and the right is not
optional because "the fact that they lost the |and base did not
take away their authority as sovereigns in the United States."”
Some Al aska Native nations already have very devel oped | egal
systens and thus nmay negotiate with the state so that they can
enforce laws such as those involving alcohol or donestic
vi ol ence protection. O hers may want to wait, but the nations
have their choice and will act responsibly at the local |evel.
M. Eid agreed with M. Geraghty that the constitutional rights
of everyone nust be protected and there are ways to do so, such

as cross-deputation. He restated that these issues nust be
addressed on a government-to-governnent basis between the state
and the Alaska Native nations. At this tine, because
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recognition of the nations is unclear, there is confusion and
hardship in federal law, for exanple, there was no reason to
exenpt Al aska from VAWA M. E d enphasized that [tribes] do
not have to have land status to enforce local |[aws. The
conmm ssion maintains that if a tribal court has a process for
issuing restraining orders, said orders should be enforced and
the rights of women protected.

9:15: 37 AM

DAVID AVRAHAM VOLUCK, Judge, Tribal Court, Central Counci

Tlingit & Haida Indian Tribes of Alaska, inforned the conmttee
he also serves as a judge for the Sitka Tribe of Al aska and as
presiding judge for St. Paul Island in the Pribilof 1slands.
Judge Vol uck said the tribes with which he is affiliated "on the
continuum J[are] nore developed,” have full witten codes, and
have been successful in receiving US. Departnent of Justice
(DQJ) funds; in fact, between the three tribes, about $1.5
mllion in federal funds have been provided to the state in
support of tribal justice for Native people and rural
comunities. In Juneau, a grant was secured to build a famly
safety court. He agreed with M. GCeraghty that Natives |iving
in an urban area have equal access to justice services and the
court system however, the systenms put in place by the Anglo-
American |legal system are foreign to many of the cultural life
ways of the indigenous Native people. The areas of donestic
vi ol ence and sexual assault are deeply sensitive issues, and the
exi sting court systemis frightening and callus to Native wonen.
Therefore, having a «culturally appropriate venue and forum
increases the likelihood that victins will reach out for help.
Judge Voluck said his interest as a tribal judge is not to
foreclose the opportunity for access to the state courthouse,

but to create another path. It is undisputed that there is a
"human crisis on our hands in the state" and to add a few nore
public safety officers is not what the state needs. Addi ng

anot her forum for Native people is essential, as denonstrated by
the famly safety court in Juneau which hears donmestic violence
protection orders which are taken to the courthouse to be
regi stered, and then served by DPS personnel and nunici pal
police officers. He advised that wonmen are grateful for a nore
user-friendly forum in which to handle very sensitive issues.
Conversely, he disagreed with M. Geraghty, and said that VAWA
Section 910, is not a clarifying nmeasure, but is instead a cloud
that creates anbiguity. For exanple, one of the exenptions for
Al aska Native wonen and famlies was that a tribal court could
issue a civil protective order on anyone. As a result of
Section 910, Al aska Native wonmen are the only class of wonmen in
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the US who were singled out for disparate and unequal
treatment under the aforenentioned |aw. Judge Vol uck stressed
the inportance of this issue - especially pertaining to donestic
vi ol ence - because the state cannot afford to |lose one mnute in
what could be a matter of life or death in the case of an Al aska
Nati ve wonen whose batterer is non-Native or a nonnenber. Due
to the effect of the exenption to this law, he said "If you want
sonething that's airtight, if you want sonething that's
guaranteed full faith and credit ... with the new law, |'m not
sure | can give [an Al aska Native woman] that. ... And | think
that should be disconcerting to anybody in this room that cares
about our famlies, Al aska famlies."

9:22:44 AM

JUDGE VOLUCK continued to say that he also works on diversion
courts and is encouraged by the attorney general's support of
early intervention to keep youth out of the justice system and
off of [the Alaska Court System online record] CourtView. He
told of youth at the diversion court in Sitka who were gratefu

to be given a second chance that restored their ability to enter
the mlitary, which had been denied because of mnor consum ng
vi ol ati ons. In addition, diversion courts can spend the tine
necessary to turn a mnor consumng violation into a life-
changi ng educational event, versus "a slap on the hand, a fine,
and a blemish on CourtView." On a different point, Judge Vol uck
di sagreed with M. Ceraghty's statenent that his departnent has
not actively been discouraging tribal courts, but has focused
its opposition on issues concerning |and-based clainms, |ndian
country, and ANCSA Judge Vol uck enphasized that in his
experience, tribal courts issue <child support orders for
children in need, and have nothing to do with taxing and zoning
| and. He pointed out that the Al aska Court System has nade
clear that tribal courts have inherent retained sovereignty over
their famlies, and their sovereignty has nothing to do wth
reservations or boundary lines. However, the state continues to
battle over this issue, which has gone to the Al aska Suprene
Court for a decision on whether tribal courts can issue child
support orders for a tribal child. He posited this "is a grave
waste of your resources and it is a grave waste to the very

generation that we're all sworn to try to raise up." He advised
that child support is a national mandate because children who
are provided for have an increased chance to escape

denogr aphi cs. Judge Vol uck expressed his |ack of understanding
as to why tribal courts encounter opposition from DOL over their
authority to issue child support orders. He stated that the
state is fighting its own citizens, which is counterproductive
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because tribes provide resources and the ability to deal wth
| ocal concerns in ways that are fundanentally different and
showmn to be effective. In fact, Wstern |egal systens are
turning to Native Anerican traditional justice practices to
uncl og dockets and address dissatisfaction with the Anglo-

American |legal system H s experience is that tribal courts
statewide go out of their way to be fair and to maintain due
process for all. In response to an earlier question, Judge

Vol uck expl ained that when a nonnmenber is brought before himin
a tribal court, he/she is welconmed in as a guest, given Judge
Vol uck's oath to treat himher with the utnost fairness, and is

encouraged to ask questions. In 99 percent of cases, nonnenbers
have stayed before the tribal court, because tribal courts are
knowmn to be trustworthy and hel pful. Judge Vol uck returned
attention to the Renkes opinion, and said, "And so the Renkes
opinion, as far as | can tell, is still the official opinion of
the Departnent of Law " He enphasized that "the suprenme court

said it was flat-out wong" and, even though there has been
progress, he urged for a "paradigm shift, that you renove the
old vestiges of the Indian wars that are being waged in your
courts.™ He highlighted the savings brought to the Ofice of
Children's Services (0OCS), Departnent of Health and Soci al
Services, and to the Alaska Court System by wutilizing tribal
courts so that the tribes can intervene early, and encouraged

further savings by stopping the ongoing litigation. Judge
Vol uck cl osed, suggesting renamng the agreenents from "limted
del egati on agreenments” to "intergovernnental agreenents" due to
the paternalism inplied by "delegation,” and thereby allow

parties to join in negotiations as partners.
9:31: 25 AM

CO CHAIR LEDOUX asked whether Judge Voluck considered state
agreenents with tribal courts simlar to the situation in New
York City, where Othodox Jewish nmarriage agreenents under
Tal mudi c | aw are enforced by munici pal courts.

JUDGE VOLUCK said yes. Al though there are simlarities, he
cautioned that the agreenents in Alaska are wth sovereign
Native nations which are governnents, and thus the agreenents
must be governnent -t o-gover nnent. Ref erenci ng his book "Al aska
Natives and Anerican Laws," co-authored wth David Case, he said
the federal governnment has said that Al aska Native tribes are
not different than Lower 48 tribes and hold all of the sane

privileges, immunities, and authorities. The Al aska | andscape
is different, but "legally, a sovereign tribe is a sovereign
tribe."
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CO CHAI R LEDQUX suggested that some are "too hung up" on the
idea that tribes nust have | and. She expressed her belief that
a local government that can solve problens in a cultural and
local way is nore inportant. In a simlar manner, perhaps
parties are "too hung up in the sovereign-to-sovereign" idea
i nstead of sol ving problens.

JUDGE VOLUCK spoke of how during the establishnment of the
reservation system when governnment noved east to west with the

settlement of the U S., laws were "calcified around this idea of
land.” The Al aska Suprene Court has ruled that the question is
nmore fluid than just about | and. He agreed with Co-Chair

LeDoux's warning of "losing the forest for the trees.”
9:36: 03 AM

AURCRA LEHR, Vice President, Alaska Federation of Natives (AFN),
stated that her testinony is a continuation from a previous
heari ng and expressed her appreciation for the participation of
M. Geraghty and |egislators. She informed the commttee that
an AFN organi zation, the Council for the Advancenent of Al aska
Natives, is conprised of |eaders from regional nonprofits and
statewi de entities that serve Alaska Natives. The council has
est abl i shed public safety in rural A aska as a priority, and has
issued its recomendations in a summary of the docunent
entitled, "A Roadmap for Mking Native Anmerica Safer - Public
Safety in Alaska as Seen Through an I|Independent Lens," provided
in the conmittee packet. Most of the council's reconmendations
have been addressed by other speakers, however, she said the
council's first recommendation or goal is that there needs to be
a real partnership between the state and the tribes based on the
understanding that said partnership is not a loss of authority
for the state, but a gain of untapped resources. Ms. Lehr
stated that nost parties have agreed that it is time to nake a
change, nove forward, and to seek creative approaches to
pr obl ens. She renminded the commttee that the ILOC report is
not the first comm ssion or report to cover the extreme living
conditions in rural Alaska and the [lack of] access to
resources, judicial resources, and public safety. Furt her nore,
she urged for a close review of the recomendati ons nade by
prior conm ssions, and for the reinstatenment of the MII| ennium
Agreenment as a part of active policy to be followed by state
agenci es. Ms. Lehr also urged for revocation of the Renkes
opinion, and clarity fromthe legislature and DOL.. She said AFN
is very supportive of intergovernnental and cross-jurisdictional
agreenents between tribes and the state, such as the agreenent
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underway between the state and TCC She nentioned snaller,
techni cal inprovenents that can be nmade. In closing, M. Lehr
restated AFN s support for repealing Section 910 of VAWA through
the proposed Safe Families and Villages Act of 2014, or by other
Congr essional |egislation.

9:42:18 AM

CO CHAI R NAGEAK, after ascertaining that no one else wished to
testify, closed public testinony.

REPRESENTATI VE HERRON referred to a letter [not provided] M.
CGeraghty has witten to the U S. Senate Conmittee on Indian
Affairs opining that tribes should not be allowed to take their
lands into trust because that would lead to pollution and
i ncreased public safety problens. He asked for an explanation
of M. Geraghty's position.

MR. GERAGHTY said the letter regarding the "Carcieri fix"
suggested [pollution and public safety were] "one of the issues
that could arise,” by the creation of an archipelago nade from
the nunmber of allotnments totaling several mllion acres
t hroughout the state. He enphasized that Al aska is one state

even though there are 229 federally recognized tribes wi th which

the state should - and does - have governnent-to-governnment
rel ations. Furthernore, the fact that the state is in
negoti ati ons W th tribes inmplicitly recogni zes their
gover nnent s. M. GCeraghty explained that the Carcieri fix

refers to a 2009 U S. Suprene Court decision, Carcieri V.
Sal azar, and other states also have issues in that regard,
however, he denied that his letter said taking lands in trust
woul d lead to the abovenentioned issues. M. GCeraghty cautioned
against creating a "patchwork quilt"™ of jurisdiction throughout
the state, and questioned whether |local tribes have the
resources to deal with all of the regulatory issues surrounding
| and, such as |leasing |and to devel opers.

9:45:10 AM

REPRESENTATI VE HERRON turned to the safety corridor to Cold Bay
proposed by his constituents in the King Cove area, and the
rel ated | egal challenges. He stated that DOL has issued a 180-
day notice of intent to sue the federal governnent over the
proposed safety corridor through the |zenbek National WIldlife
Refuge using [Revised Statute 2477]. He said his constituents
in King Cove have chosen not to challenge US. Interior
Secretary Sally Jewell's decision [not to allow construction of
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a road through the |zenbek National WIdlife Refuge] by building
a road, because they do not want to break the law. However, the

residents of King Cove believe that Secretary Jewell "broke the
I aw, the  Congressional Act " and ignored the I nterior
Department's trust responsibility. He asked whether M.

Ceraghty considered chall enging the Jewell decision on behalf of
the residents of King Cove and the state, on the grounds "that
she violated the trust responsibility and broke the |aw per
court decisions and the Act of 2009."

MR. GERAGHTY advi sed that Secretary Jewell's decision is subject
to an active review at the noment and "all avenues are being
pur sued. " He clarified that the state's 180-day notice of
intent to sue does not nean the state will sue on a R S. 2477
claim although that is an option. M. Geraghty affirmed that
the Al aska Congressional Delegation and the admnistration
di sagree with Secretary Jewell's decision and all renedies to
reverse the decision are being expl ored.

REPRESENTATI VE HERRON stated his belief that Secretary Jewell's
decision is "particularly annoying" because the secretary has
violated her trust responsibility to Alaska Natives, and thereby
indicated the federal governnment's attitude toward Al aska
Natives and all Al askans.

MR. GERAGHTY said he has discussed the |zenbek National Wldlife
Refuge on each of his three visits to the Secretary of the
I nterior.

9:48: 38 AM

CO- CHAIR NAGEAK observed that the federal government's
departnments and agencies nake decisions regarding access to

| ands. The departnents and agencies cone into areas that are
owned by Native people, or federal wlderness areas, and the
agencies set aside land for certain activities. Pl aci ng

restrictions on activities usurps the power of Congress by
restricting access and activities, although activities and
access are mandated by federal |[|aw He asked for the state's
remedy against action in which restrictions on land that is
owned by residents are nandated by agencies, and not by
Congr ess.

MR. CGERAGHTY said he shared Co-Chair Nageak's frustration and
noted that DOL has chall enged a nunber of decisions. This is a
political issue in that if agencies overstep their bounds,
Congress should act to rein them in. However, Congress 1is
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gridlocked and unable to reach a deci sion. For exanple, after
the U S. Suprene Court overturned the Ledbetter v. Goodyear Tire

& Rubber Co. case, Congress passed the Lilly Ledbetter Fair Pay
Act of 2009, thus Congress has the ability to provide checks and
bal ances when agencies "act in a vacuum" although challenging
agencies in court is a very difficult issue.

CO CHAIR LEDOQUX returned attention to the New York City exanple
of shared jurisdiction between the nunicipality and Tal nudic
law, and requested that M. Geraghty research whether courts
woul d enforce a prior agreenent nmade by residents to abide by
tribal |aw

MR. CERAGHTY agreed. Then calling attention to his earlier
testimony, he acknow edged that the book review sent to him by
M. Ed was of the book entitled, "Alaska Natives and Anmerican
Law," by David Case and Judge Vol uck.

CO- CHAI R LEDOUX gave another exanple of individuals agreeing in
advance to certain terns, and thereby waiving their rights.

9:54: 53 AM
ADJ OURNVENT

There being no further business before the conmttee, the House
Community and Regional Affairs Standing Conmmittee neeting was
adj ourned at 9:55 a.m
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