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Al aska State Legislature

Juneau, AK

POSI TI ON STATEMENT: Presented SB 224 as staff to the commttee
that is the sponsor.

DOUG MERTZ, Attorney
Juneau, AK
PCOSI TI ON STATEMENT: Supported SB 224.

STEVEN SORENSON, Ceneral Counse

Public Safety Enpl oyees Associ ati on ( PSEA)
Fai r banks, AK

POSI TI ON STATEMENT: Supported SB 224.

KATE SI AN, Deputy Director

Labor Rel ations

Di vi sion of Personnel and Labor Rel ations

Depart ment of Adm nistration (DOA)

Juneau, AK

POSI TI ON  STATEMENT: Opposed SB 224, because it coul d
significantly hinder managenent's rights.

JAKE METCALF, Executive Director

Public Safety Enpl oyees Associ ati on (PSEA), Local 803
Juneau, AK

POSI TI ON STATEMENT: Supported SB 224.

BARBARA HUFF TUCKNESS, Director
Governmental and Legislative Affairs
Teansters Local 959

Anchor age, AK

POSI TI ON STATEMENT: Supported SB 224.

ACTI ON NARRATI VE

1:34:17 PM

CHAIR DENNI S EGAN called the Senate Labor and Conmerce Standing
Commttee neeting to order at 1:34 p.m Present at the call to
order were Senators Gessel, Mnard, Davis, and Chair Egan

Senat or Paskvan arrived soon thereafter.

HB 168-1 NJUNCTI ON SECURI TY: | NDUSTRI AL OPERATI ON

1:35: 03 PM
CHAI R EGAN announced consideration of HB 168 [CSHB 168(JUD),
| abel ed 27-LS0395\D, was before the commttee].
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ANDY MODEROW Executive Director, Al aska Conservation Alliance
opposed HB 168, and said he was concerned that this |egislation
is wunconstitutional, punitive and would do nothing to stop
frivolous litigants. Further, it would require Alaskans to pay
the corporate costs of a permt delay if a judge grants
tenporary release after an initial review, which places a hold
on a permt. Tenporary release is only granted if a judge
decides two things: that the case against the permt is likely
to succeed and that irreparable harm wll be caused in the
absence of a tenporary rel ease being given.

MR. MODEROW expl ained that two things could cause a strong case
against a permt in the eyes of the court: if a court believes a
corporation isn't followng the terms of the permt and if a
court believes the governnent issued the permt in error.

1:37: 00 PM

If a case is frivolous, it wll be disnmssed and no project
delay wll occur, M. Mderow said, and hence, this only
puni shes the Alaskans who bring strong cases to court and
not hi ng punishes the frivolous litigants who have their cases
qui ckly di sm ssed.

Requiring a citizen to pay for a governnental error or a
corporate m sdeed puts a very chilling effect on a |ong Anerican
tradition of ©protecting whistle blowers. Indeed, it only
penal i zes the whistle blowers who make a strong case in the eyes
of the judge. He pointed out that this legislation inpacts
Al askans, comunities, tribal organizations and potentially even
the state of Al aska.

MR. MODEROW said in review ng cases where this bill would apply,
he found one where Bella Hamond and Vic Fisher challenged the
| egitimacy of sone Pebble water discharge permts. Al askans |ike
them should not have to pay for the corporate cost of delay,
particularly when after a judicial review the judge finds their
case likely has nerit.

1:37:52 PM
This legislation has been franed as a jobs bill, but instead of
charging Al askans mllions of dollars to hold their governnment

accountable, the core of the problem could be addressed through
adequately funded, strong permtting progranms that make certain
that when judicial review occurs, a permt is upheld and the
case is dismssed. This is a better tactic than taking away the
ability of an Alaskan to point out a governnental error.
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1: 38: 44 PM

REPRESENTATI VE ERI C FEI GE, sponsor of HB 168, responded that a
| ot of objections that have been raised are opinions, and in SB
168 he was trying to essentially allow people to work and not
have their projects stopped unless there is a good argunent to
the contrary.

1: 39: 48 PM
SENATOR PASKVAN j oi ned the comm ttee.

REPRESENTATI VE FEIGE said this bill does not prevent a |awsuit
frombeing filed or a request for an injunction as part of that
| awsuit. Whenever an injunction is requested, he said there
generally two reasons: one is a legitimte concern that sonehow
the operation continuing would have an adverse effect on the
plaintiff and the other is to delay because of a phil osophi cal
objection to it.

He explained that HB 168 provides the judge with a fair anount
of latitude. Court Rule 65(c) already allows for bonds and
security to be posted, but this neasure would provide an
additional enphasis on the part of the legislature to give the
judge certain things to consider when it comes to that security
or bond.

CHAI R EGAN cl osed public testinony and renoved his objection

SENATOR PASKVAN noved to report CSHB 168(JUD), version \D, from
committee to the next conmttee of referral wth individual
recomendati ons and attached fiscal note(s). There were no
objections, and it was so ordered.

1:43: 07 PM
At ease from1l:43 to 1:44 p. m

SB 224- EVI DENCE RULES: UNI ON EMPLOYEE PRI VI LECE

1:44: 45 PM
CHAI R EGAN announced consi derati on of SB 224.

1:45: 12 PM

DANA OWNEN, staff to the Senate Labor and Conmerce Comm ttee,
sponsor, said SB 224 (and the conpanion neasure in the other
body) seeks to grant to the communications between enpl oyees and
their union representatives the sane kind of protection that is
granted to an attorney who is representing an enployee. Under
current law, those communications are not privileged, and in
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litigation, attorneys from one side can subpoena the union
representative and request any confidential information that
m ght have passed between the enployee and the union
representative. The upshot of this is a situation where union
representatives cannot effectively advise or represent their
menbers.

MR OMEN said M. Mrtz noted that one of the California
justices says it is illogical to assune that the only advice a
uni on representative could legally or effectively give to anyone
is, "Don't talk to ne." That is what happens today and that is
what this bill seeks to renmedy. Several provisions in SB 224
make it clear that there are conditions under which no one is
conpelled to withhold evidence and that in the case of conflict
with federal or other state laws, this bill would not apply.

SENATOR MENARD asked how nmany Al askan cases have been affected
by a breach of confidentiality.

MR. OVEN replied that he didn't have a nunber, but one such case
is before the Al aska Suprenme Court now, briefs on it are in
their packets. Maybe one of the attorneys could provide nore
enl i ghtened testinony about it, but he explained that for many
years the practice has been to not subpoena these kinds of
conmuni cations. It is a trend that started a few years back

SENATOR MENARD asked if there will be fewer |abor disputes with
this bill.

MR. O/NEN replied that is not the aim of the bill, although it
woul d be nice. The aimof the bill is to make sure that one side
in this dispute doesn't have effective representation eroded. It
only applies in disciplinary proceedings when an enployee has a
di spute with the enpl oyer.

SENATOR PASKVAN said it could be inportant to indicate that the
other side has an attorney representing it and there is a
privilege if that person is an attorney. He understood that the
bill attenpts to create parity between parties where one is
represented in connection with the advocacy servi ces.

MR. OVEN agreed that was the case precisely.
1:50: 11 PM
DOUG MERTZ, Attorney, said this issue canme to his attention when

he represented a client who was wunjustly termnated by the
state. Under existing law, when that happens, you are required
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to go through an adm nistrative process before bringing a suit.
The adm nistrative process involves a union advocate, basically
dealing with people fromthe state Division of Personnel, in an
attenpt to resolve the matter. The feature that is unusual is
that the state prohibits the wunion nenber from using an
attorney. It requires using the union advocate and those are
al ways non-attorneys. This sets wup the kind of trap that
happened with his client, where the enployee went through the
whol e process dealing with his union fol ks, assum ng as everyone
has, that his conmunications were confidential. He rel ated:

The state said, oh no, no confidentiality here. W
have the right to all your records, to all your notes,
to all your emails and letters, anything having to do

with this nenber, including tactical discussions,
eval uations of the strength of the case, discussions
of settlenment positions - the sort of thing that if

there were an attorney representing the person there
is no question it could not be obtained.

MR. MERTZ said it would indeed be unethical to even try to do
it, and yet that is what has happened here. The reason it
matters is because for centuries, confidentiality has been
recogni zed as an absolute essential to a fair |egal system As
in the California Suprene Court opinion that M. Oaen nentioned,
it would be ridiculous to think that the only advice the union
advocate could give to his nenber is, "Don't talk to ne." |If
there is no right to confidentiality between the union advocate
and the union nenber, then the state could even call the union
advocate as a witness against his own client. The state could
use this tactic to obtain confidential notes and discussions of
m nutes of the other side's collective bargaining team while the
collective bargaining is going on! An enployer could obtain al
the records having to do with confidential reports of wong
doing to |law enforcenent agencies in order retaliate against the
person making the reports.

If there was no right to confidentiality, no union menber woul d
ever talk to his union advocate, and the entire system of pre-
court litigation, the admnistrative renedy, would sinply fall
apart, M. Mertz said. The process would becone neaningless,
because nobody would talk to the uni on advocate.

MR MERTZ said in his case he decided to nmke a discovery

request for their internal communications and their response was
that they couldn't do that because of attorney/client privilege.
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Wy is this comng up now? He explained that when he was an
assistant attorney general decades ago, they would never have
t hought of doing this; it wuld have been dismssed as
i neffective and naybe unethical. But in the last two years, as a
result initially of overenthusiastic attenpts by an assistant
attorney general to gain an advantage over the other side, it
becanme Departnment of Law policy.

MR. MERTZ said he took his case to the State Suprene Court and
it is considering what to do with it now. That raises the fina
guestion: why should the legislature deal with this problem when
it's in the Suprene Court's |lap? The answer is that the Suprene
Court is exam ni ng whet her this tactic vi ol ates t he
constitutional duty of affording due process to litigants. That
is a very high level to achieve. The legislature, on the other
hand, has the luxury of deciding whether this tactic is fair and
whether it is good policy to let it happen. He urged them to
conclude that there are so nany down sides to allow ng one side
to invade the confidentiality of the other side that it would
essentially destroy the current system of enployer relations
wi t h uni on nmenbers.

1:56:46 PM
SENATOR MENARD asked why unions don't hire attorneys as union
advocat es.

MR. MERTZ answered because attorneys are really expensive and it
would require a revolution in the way they fund their
representation. It would nean displacing all the current corps
or advocates, many of whom are quite experienced and good at
their jobs, with new attorneys. Even if that was possible, it
woul dn't happen real soon.

SENATOR MENARD asked if his concern was with the tactic.
MR. MERTZ answered yes; it is being used as an unfair tactic.

SENATOR PASKVAN said the adm nistrative process is required and
as part of it, the retention by the enployee of counsel is
prohi bi t ed.

MR. MERTZ replied, "Right on both counts."” The Suprene Court has
said you have to exhaust this admnistrative renmedy before you
can go to court. And the collective bargaining agreenent, which
is approved by the legislature, says you have to use a union
advocate, essentially barring private attorneys. In his case,
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one of the things that the state attorney subpoenaed was his
confidential correspondence with the union advocate.

2:00: 10 PM

STEVEN SORENSON, attorney and general counsel, Public Safety
Enpl oyees Association (PSEA), said he supported SB 224, because
PSEA had this happen in Fairbanks: union records were subpoenaed
along with the deposition of an executive director, a non-
attorney. The two nenbers involved in this lawsuit were
represented by business agents of the union (non-attorneys) all
the way through the administrative procedures (required under
the collective bargaining agreenent). They went all the way
through to arbitration and have now sued the city for wongful
term nati on.

The city sought the union's records and served a "subpoena duces
tecun on PSEA to get them and deposed the forner executive
director, John Cyr. In the deposition they asked M. Cyr what
advice he, as the executive director of the wunion, gave the
menbers; he declined to give that information absent a court
order requiring himto do so. In his response to the subpoena
duces tecum for those records, he would have to give over the
emails, the witten correspondence, the advocacy aspect of that
part of comrunication to the attorneys representing the city.

MR. SORENSON said this case was ongoing and in its initial
stages of discovery; it's very likely, now that there is sone
notoriety with M. Mertz's case, that the attorneys for the Cty
of Fairbanks could press the Superior Court to issue an order
for these records and require the forner executive director to
testify. This legislation is desperately needed now to protect
these private and confidential comunications that exist between
a business agent and its nenbers.

CHAI R EGAN asked himto explain a "subpoena duces tecum"”

MR. SORENSON replied that it is a type of subpoena that is used
to get just the docunents that a litigant may have.

2:04: 24 PM

KATE SIAN, Deputy Director, Labor Relations, D vision of
Personnel and Labor Relations, Departnent of Admnistration
(D), commented specifically about section 2 rather than
section 1 that anends AS 23.40. She said that enployee union
representatives are recognized through collective bargaining
agreenents and this legislation could significantly hinder
managenent's rights, which are also found 1in «collective
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bar gai ni ng agreenents. Further, she said unions are free to
bargain |anguage wth regards to the roles their enployee
representatives play and, in fact, unions have done just that.

MS. SI AN used the Alaska Correctional Oficers Association as an
exanpl e, because they are in current negotiations with them
Their | anguage st ates:

The confidentiality of of ficer representative
di scussions wth nenbers regarding contractual or
di sciplinary issues shall be respected except when an
of ficer representative has information of a crimnal
nature. Oficer representatives shall not be asked or
conpelled to disclose information gained while acting
in their capacity as an officer representative unless
it involves know edge of crimnal m sconduct.

M5. SIAN said this matter is nore appropriate for collective
bargaining than statute. In addition, this legislation could
present several problens for agencies, particularly those that
provi de security related services. For instance, the Departnent
of Corrections' policy is that you need to report incidences and
security breaches through the chain of comand and sonetines
enpl oyee union representatives are in the line of command, for
i nstance, a supervisor. They have had exanpl es where an enpl oyee
has reported sonething to their enployee union representative
and that report has not been brought forward. It was done under
the guise of talking to an enployee union representative, but
then at the sane time saying they reported it up the chain of
command, because they happen to be one and the sanme person.

2:06: 51 PM

She said M. Mertz nentioned that union advocates are always
non-attorneys, but that is not accurate for every union. Many
attorneys are union representatives; PSEA actually has an
attorney in addition to M. Sorenson.

M5. SIAN said that M. Mertz raised the issue of speaking to a
representative during collective bargaining and pointed out that
there are specific ground rules in play during collective
bar gai ni ng that nust be followed by both parties.

SENATOR PASKVAN said she referenced a contract provision and
asked if that was based on fairness.

M5. SIAN replied that |anguage was probably proposed by the
union and may have been the result of interest arbitration, but
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it was related to fairness. It's understood that enployee union
representatives play a vital role in the world of Ilabor's
organi zations and how business is conducted in the state. But,
for instance, the Departnent of Corrections has nmjor security
concerns that have to be brought forward to nmanagenent's
attention, and there is sone concern that this legislation could
hi nder that process.

SENATOR PASKVAN asked if the enployer is represented by counse
as part of the administrative hearing process.

M5. SIAN replied in the grievance process that the enployer is
represented by labor relations and all but one of the |abor
rel ati ons analysts are attorneys and she can go to the Attorney
General's O fice for advice.

2:09: 33 PM

JAKE METCALF, Executive Director, Public Safety Enpl oyees
Associ ation (PSEA), Local 803, said he was also a |lawer. Prior
to this job, he worked as associate general counsel and genera
counsel for |IBEW 1547. He said unions have many representatives;
some wunions call them shop stewards. They are the initial
representative for nmenbers, especially in di sci plinary
proceedi ngs. They wusually represent the nmenber throughout the
grievance process up unto the tinme it has settled or gone to
arbitration

These representatives tend to not be attorneys, he explained.
However, sonetines attorneys that have gone to |aw school but
have not passed the bar work as business representatives, but
they are still not considered attorneys. For this process to
work, clients need the confidence that their representatives can
talk to them and get all the information, nuch like a |awer
woul d do representing a client, because all the information they
can gather early on is used to hopefully settle the case before
it has to go to arbitration, which is a very expensive process.

2:12: 03 PM
MR. METCALF also pointed out that in the mddle of representing
an enployee under the collective bargaining agreenent, if the

enpl oyer were to conme and say they want all their records, they
could say no. The Al aska Labor Relations Act specifically
prohibits an enployer frominterfering with adm nistration of a
union and the reason is because it would ness up the process and
interfere with the union's ability to represent the nmenber. This
pr oposal is a I|limted privilege that would allow the
comuni cations between a union rep and a nenber to stay
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confidential. If they don't have that, the union can't do its
job and is limted in its ability to resolve disputes quickly
costing both sides nore noney and tinme. This bill is very
necessary he concl uded.

2:13:43 PM

SENATOR PASKVAN said he understood the limted privilege, but he
could also see the benefit in a reciprocal action of renoving
the admnistrative privilege even if one is an attorney. In
other words, if it's fair for one side it should be fair for the
other side. And just because they can afford the attorney, if
it's appropriate to gain access to that information, then nmaybe
t hey shoul d renove the privilege on the other side as well.

MR. METCALF said that was | ogical thinking.

2:14: 41 PM

BARBARA HUFF TUCKNESS, Director, Governmental and Legislative
Affairs, Teansters Local 959, supported SB 224. She read a | ast
mnute letter about privileged communications into the record in
support of SB 224 as foll ows:

Dear Senat or Egan:

On behal f of our Teanster Local 959 business reps and
the nenbers that we represent around the state, we
wish to thank the conmittee for introducing this
legislation in regards to the inpact of privileged
conmuni cat i ons.

SB 224 would allow free <candid and confidentia
conversations between enployees and their business
representative. In addition, this bill allows business
representatives to fully I nvestigate wor kpl ace
di sputes. SB 224 establishes privilege simlar to the
attorney client privil ege bet ween a busi ness
representative and a nenber. This correlates to
conversations that occur during the adm nistration of
any of our collective bargaining agreenents.

Additionally, previous |legislatures have recognized
other privileges for persons other than doctors,
| awyers, and spouses such as (a long list included in
their packets). Considering the above exanples of SB
224, we believe the nerit of privilege is to ensure
that nmenbers, clients and patients can confide freely
in their representatives or provide support in order
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to help them reduce problens, resolve Ilitigation
and/ or get appropriate service.

Ri ck Boyl es, Secretary Treasurer

M5. HUFF TUCKNESS said one of the earlier testifiers talked
about <collective bargaining and actually wused an excellent
exanpl e of where the issue is. First of all, she clarified that
Teansters Local 959 represents private sector and public sector
enpl oyees. The private sector, under federal |aw, does recognize
this privilege. The private sector in the state does not. As a
busi ness agent, she actually does day-to-day adm nistration of
one public sector contract and two private sector contracts,
collective bargaining and arbitrations. She wears two different
hats under two different sets of |laws. She actually agreed with
the earlier testifier that this should be an issue in collective
bar gai ni ng, but unfortunately, the success of sone individuals
in being able to collectively bargain these particular issues in
a contract is good while other unions are not successful.

She said this was one of the argunents used that Senator Davis,
in particular, mght renenber in the attenpt for about seven

years to pass the nurses' overtine bill. In fact, M. Huff
Tuckness said she had testified on it, because she had
negotiated the 10-hour in-between protection in their hospita
agreenents; they had mninmum hours, and it was all in the
contract. Unfortunately, the enployer with the other groups out
there was not wlling to negotiate the same or simlar

provisions. That |law was finally passed, and it has been pretty
successful for everybody around the state, but the point is that
sone individuals or organizations have those tools and naybe a
relationship wth a particular enpl oyer to successfully
negoti ate those provisions while others don't. It would set up
an unl evel playing field throughout the state for those that are
unabl e to acconplish that.

2:19: 08 PM

M5. HUFF TUCKNESS said the other issue with respect to attorneys
is that while Local 959 has a general counsel, everyone else on
staff has been hired fromwthin the different bargaining units
- to continue the rel ationship.

SENATOR MENARD noted that her letter of March 20 about
privil eged comuni cati on was indeed in their packets.

2:20:18 PM
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SENATOR PASKVAN invited Ms. Sian back and asked her thoughts on
removing any attorney/client privilege of any sort from the
adm ni strative proceedi ng.

M5. SI AN responded that both sides have enmils and deliberative
conversations that they wouldn't want the other side to be able
to discover and use. She could only speak for the state and the
11 unions it works with, but they don't try to subpoena records
and don't seemto be having any issues |like that. She understood
this i ssue was based on a very limted incident.

SENATOR PASKVAN remarked that she would find it a problem of
fundanmental fairness if the other side could ask her [|awers
what they were told on their side of the equation.

M5. SIAN answered at tines, yes; there are things you don't want
to disclose to the other side. As an enployer, the state has to
provide information on which they base their disciplinary
decisions; the state is nore of an open book, because when they
go to arbitration, they have all the information and have to
provide it to the unions and their representatives. So, there
are sone differences in who holds what information.

SENATOR PASKVAN asked if there is a difference between having to
turn over the facts of the case and information regarding
tactics or strategies that she mght want to establish while the
proceeding is still active.

M5. SIAN replied that the unions have requested informtion that
the state has wthheld based on confidentialities such as
del i berative privilege.

CHAIR EGAN found no further questions and closed public
testinony. He renoved his objection, thanked everyone for
at t endi ng.

[ SB 224 was held in conmittee.]

2:24. 41 PM

CHAIR EGAN adjourned the Senate Labor and Comrerce Conmittee
neeting at 2:24 p.m
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