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ACTI ON NARRATI VE

1:34: 46 PM

CHAIR DENNI S EGAN called the Senate Labor and Conmerce Standing
Commttee neeting to order at 1:34 p.m Present at the call to
order were Senators G essel, Davis, and Chair Egan.

SB 217- PHARMVACY AUDI TS

1:36: 22 PM
CHAIR EGAN announced consideration of SB 217. He invited his
staff to explain the proposed commttee substitute (CS).

1:37:21 PM
SENATOR MENARD j oi ned the commi ttee.

DANA OWNEN, staff to Senator Egan and the Senate Labor and
Commerce Conmittee, explained the CS to SB 217(L&C), | abeled 27-
LS1411\B. A nunber of grammatical changes were nmade along with a

nunber of additions. On page 1, line 8, in section 1 "such" was
replaced by "those" for clarification. In section 2 on page 2,
line 7, new paragraph (3) was added that limts the nunber of

prescriptions an auditor may audit to 75. They have been
informed that standard audits run sonmewhere between 25 and 125
prescriptions and can run many nore than that.
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On page 2, line 18, the phrase "may not be the basis for finding

fraud;" replaces "may not constitute fraud;" for grammatical
clarity.
On page 2, line 21, "only provide information"” was replaced with

"provide information only" to clarify the intent.

1:39: 09 PM

On page 2, line 13, a new paragraph (13) was added to ensure
that a prescription mailed or delivered at the request of a
patient may not be the basis for a charge back recoupnent or
penalty. He said that Southeast Al aska has actually had sone
experience with this; nost of the current contracts call for the
auditors to be able to hold back the entire amount of a
prescription if it has been mail ordered and they have a branch
of their business.

On page 3, line 7, "docunented tel ephone calls from a prescri ber
or prescriber's agent" was added to be able to validate a
phar macy record.

On page 3, lines 25-27, subsection (b) was rewitten to clarify
that this bill does not apply to Medicaid audits. Wth that, M.
Onen offered to answer questions.

1:40:40 PM
SENATOR MENARD asked himto sumup the two letters of objection
in their packet.

MR. OWNEN responded that previous testinony had indicated that
audits are an effective way to make sure fraud and m stakes are
not made in the business practices of dispensing drugs, and that
they are useful for holding down costs. Sone people have argued
that the bill is unnecessary and the audits are working well the
way they are, but the commttee has also heard testinony
ot herw se.

SENATOR MENARD said she had heard that overall one of the
objections is that pharmacies don't get anple notice, that it
goes from one day to the next and then they want an intensive
audit to happen.

SENATOR G ESSEL nobved to adopt CSSB 217( ), version B, for
di scussi on pur poses.
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CHAI R EGAN objected for further discussion. He found no further
coment s.

SENATOR DAVIS noved to report CSSB 217 (L& C), version 27-
LS1411\B, from commttee wth individual recomendations and
attached fiscal note(s). There were no objections and it was so
or der ed.

1:43: 48 PM
At ease from1l:43 to 1:44 p. m

HB 168-1 NJUNCTI ON SECURI TY: | NDUSTRI AL OPERATI ON

1:44:52 PM

CHAI R EGAN announced consideration of HB 168 [CSHB 168(JUD),
| abel ed 27-LS0395\D, was before the commttee]. He said that
Representative Feige did an initial presentation on the bill
| ast week. Before accepting public testinony, Chair Egan asked
if he had any further comments.

REPRESENTATI VE ERI C FElI GE, sponsor of HB 168, said he wanted to
respond to sonme of the issues raised in a letter fromthe Al aska
Conservation Alliance. It says this legislation is not ained at
frivolous lawsuits, and whether a lawsuit is frivolous or has
nerit is really a matter of opinion. The bond anmounts are not
determined by legislation but by the judge. Nothing in HB 168
specifies an amount. This bill in no way prevents Al askans from
chal I engi ng governnent issued permts. The state permt process
allows for plenty of public input prior to granting permts with
plenty of opportunities to appeal them along the way. He
reaffirmed for the commttee that Al aska has one of the nost
conprehensive permtting process of any of the 50 states.

He directed attention to the l|legal neno prepared for Senator
Egan, dated February 29, 2012, that mrrors one that was
requested by Representative Guenberg, dated Mrch 21, 2011

(part of the original bill packet). It says that HB 168
parallels the requirenents of Alaska Cvil Rule 65(c) that
states:

No restraining order or prelimnary injunction shal

i ssue except wupon the giving of security by the
applicant in such sum as the court deens proper. The
paynent of such costs and danages as maybe occurred or
suffered by any party who is found to have been
wrongful ly enjoined or restrained.
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No such security shall be required of the state or a
muni ci pality or of an officer or an agency thereof.

REPRESENTATI VE FEIGE said the end of the letter said this
legislation is so broad that it may even prevent the state from
enforcing violations of law, but that is not true. A state
agency always has the option to sinply withdraw the permt,
especially if the conpany or an operator is found to be in
violation of the terns of its permt.

1: 48: 56 PM

He said that HB 168 was anmended in House Judiciary, consulting
with the Departnment of Law, to nore closely mrror the |anguage
of the court rule. The CS would clarify that the proposed
statute would not change it, and the discretion would be |eft
entirely to the court. He said they were very conscious of not
trying to change the court rule.

REPRESENTATI VE FEIGE said when legally permtted projects are
shut down it is not only the project sponsor who is affected but
the project's workers who get laid off (both union and non-
union) and their famlies. He saw HB 168 as a jobs bill and with
the Labor and Comrerce Conmittee referral he thought the Senate
agr eed.

CHAI R EGAN asked the sponsor's staff, Ms. Hay, if she wanted to
testify.

LI NDA HAY, staff to Representative Feige, indicated she did not
want to testify on HB 168.

M KE SATRIE, Executive Director, Council of Al aska Producers,
Juneau, AK, said the council supported HB 168. The council is a
non-profit trade association representing the producing |arge
metal m nes and devel opnent projects in the State of Alaska; it
supports a rigorous science-based permtting system that allows
efficient and responsible devel opnent of Alaska' s resources.
They encourage and respect the public process used to manage
these resources. Unfortunately, and too often, once the process
has been conpleted and permts have been issued, opponents of a
project file litigation to force the injunction or stay of these
permts, which delays and potentially stops the permtted
developnment. If this litigation is ultimtely found to have no
merit, it is Alaskan workers and their famlies who suffer the
nost due to | ost wages and opportunity. To rectify this problem
HB 168 requires a party seeking a restraining order, prelimnary
injunction, a stay or a vacation of a permt to post a bond that
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woul d cover, anobngst other things, |ost wages and benefits if it
is found the suit has been wongfully enjoined. The courts have
broad leeway in fixing the amount of this bond, which allows
them to also protect the rights of the individual filing these
sui ts.

1:52:18 PM

MR. SATRIE said it's inportant to consider what HB 168 does and
does not do. It does not affect federal permts, appeals or
litigation. It does not in any way prevent appeals or litigation
of state permts, and it does not restrict the rights of public
interest litigants. But it does encourage engagenent in the
early stages of public participation in the permtting process.
He said they want people to cone to the table and find ways to
make projects better and not rely on litigation to solve their
di fferences.

He said this measure also requires public interest litigants of
state permts to recognize the financial risk of their actions
and ultimately may provide security for Alaskan workers and
their famlies.

MR. SATRIE thanked the commttee very much for taking the tine
to hear this bill that passed the other body wth broad
bi parti san support.

1:53: 23 PM

BARBARA HUFF- TUCKNESS, Director, Legislative and Governnental
Affairs, Teansters Local 959, Juneau, AK, supported HB 168. The
i mportant issue before this commttee is the inpact on Al askan
wor kers, she said. Several years ago it was the issue for the
Pogo m ne when 45 nenbers were taken off the job because of sone
last mnute litigation. They lost tw weeks of work, and of
course there was no recourse for them The suit was not agai nst
the enployer in this instance, and it was not successful. She
said the workers ultimately returned to work and conpleted the
proj ect .

CARL PORTMAN, Deputy Director, Resource Developnent Counci

(RDC), Anchorage, AK, supported HB 168. He said they supported
efforts to bring nore accountability to the appeals and
litigation process for comunity and resource devel opnent
projects. HB 168 makes progress in this regard by ensuring that
opponents of projects have sonme skin in the gane. Under current
law, plaintiffs have little incentive not to file lawsuits and
appeals and seek injunctions to stop developnent projects.
Seeking injunctions cost plaintiffs very little, while the
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proj ect sponsors endure the high cost of uncertainty and del ay.
The di scovery phase in these types of cases can cost hundreds of
t housands of dollars to the state and project proponents. Even
when projects are not enjoined, the uncertainty of litigation
can effectively stop progress.

It is not just the project sponsor who is adversely affected by
these injunctions, M. Portman said. The enployees of the
proj ect sponsors' contractors are often burdened with the direct
and imediate inpacts of a stay on a permt, which causes
construction and development to shut down. Under existing |aw,
judges have not required opponents of developing Al aska's
resources to post bonds or other security to cover the econonic
harm to projects and to the workforce caused by the parties
seeki ng injunctions.

HB 168 does not limt the ability of citizens to sue, but it
requires a bond in those cases where an injunction is requested
before the case is adjudicated. HB 168 strikes an appropriate
bal ance by renoving incentives for filing ideologically based
chal | enges designed to delay projects while still preserving the
right to bring nmeritorious challenges.

1:57:21 PM

MR. PORTMAN said the tinmber industry in Southeast Al aska would
be in better shape today if a bond was required before tinber
sales are adjudicated. This industry has been decimted by
endl ess appeals and litigation over federal tinber sales. Recent
headlines include yet nore legal challenges that may further
delay exploratory drilling in the Alaska OCS (outer continenta
shelf), drilling that is yet to occur on |eases sold in 2008.
Litigation in the Arctic OCS is delaying the state's goal to
i ncrease throughput in TAPS through new OCS devel opnent. Wile
these cases are in federal jurisdiction, litigation in state
court is likely to increase with the primcy assuned over the
wat er prograns.

MR. PORTMAN said the ability of project proponents to weather
the storm of an unfounded stay of activities varies based on a
project's econonmics and the strength of the balance sheets of
t hose developing it. A worker who | oses enpl oynent because of a
court-ordered stay mght not have that lasting power to wait out
what is often a lengthy legal proceeding. It is fitting that
this bill was referred to this commttee, as both |abor and
comerce are directly inpacted, he said. It can provide sone
accountability to mtigate disruption of commerce while
protecting the interests of Al askans engaged in projects that
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may be subject to challenge. He thanked them again for hearing
this bill and urged its passage.

CHAI R EGAN found no question and said he would hold HB 168 and
take it up again soon.

SB_28- PRI CE GOUG NG | NVOLVI NG ENERGY RESOURCES

1:59:16 PM
CHAI R EGAN announced consi deration of SB 28 saying the commttee
woul d take public testinony.

SENATOR BI LL W ELECHOASKI, sponsor of SB 28, said he filed this
bill in the past and it made it through a nunber of commttees.
It is in response to concerns he is hearing from Al askans about
very high fuel prices in Al aska.

SENATOR W ELECHOWEKI related that for too long Al askans have
been paying some of the highest fuel costs in the nation. This

bill makes it an unfair trade practice for refiners,
distributors or retailers to charge unconscionable prices for
energy resources, heating oil and gasoli ne. The  bil
specifically anmends the Unfair Trade Practices Act to add nunber
58 to the current list of 57 consuner protection itens in the
statute.

He explained that Al aska historically has paid 12 cents higher
than the national average for gasoline; at one tine Al aska was
actually lower than the national average. However, in 2008
prices spiked to over $1 nore than the national average, and
t hey have never settled back to where they had been. Currently,
Al askans are paying 43 cents higher that the national average.

SENATOR W ELECHOWSKI said that a nunber of years ago, he and
Senator Davis asked the Attorney General to investigate this
matter; the conclusion was simlar to Attorney Ceneral Botel ho's
investigation in 2002, that the high prices are essentially a
result of an oligopoly in Alaska among the refiners. An
oligopoly is essentially a system that allows Ilegal price
gougi ng to occur.

Because Al aska's market is so small, it is not a free market. He
said he understands that people don't want to interfere with the
free market, but the government commonly intervenes wth energy
rates for heating oil, natural gas and hydro projects. For
i nstance, the Federal Energy Regulatory Comm ssion (FERC) limts
rates on natural gas pipelines and oil pipelines, and Al aska has
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the Regulatory Comm ssion of Alaska (RCA) that was set up to
protect Al askan consuners from being over-charged for natural

gas and other energy projects. Al this bill is saying is that
you can charge whatever you want, but if the prices you charge
are unconsci onable, then the state will not allowit.

2:02:49 PM

SENATOR W ELECHOWSKI said a lot of work had been done on this
bill in previous sessions; a nunber of changes had been made to
accommodate concerns of industry representatives and the

adm nistration. The penalty for charging these prices is no |ess
than 10 tinmes the econom c benefit obtained by the suppliers, a
specific request from Tesoro a nunber of years ago. Industry is
specifically shielded from individual class action lawsuits, and
this bill |eaves enforcenent to the sole discretion of the
attorney general. Inportantly, it makes it clear that a refiner
distributor or retailer my submt evidence that seemngly
unconsci onable prices are related to additional reasonable costs
incurred with the sale of the resource.

2:03: 33 PM

SENATOR W ELECHOWSBKI said sone of the bill's specifics are based
on nunbers he calculated about a year and a half ago when he
i ntroduced the same bill. Al askans use about 25 mllion gallons
of gasoline a nonth. He concluded at that tinme that every penny
in additional costs added by refiners costs Al askans about
$250,000 nore as a whole. He rem nded them again that Al askan
gasoline has typically averaged about 12 cents higher than
national gasoline prices and today we are 43 cents higher. So
assumng 31 cents per gallon is going to the refiners in excess
charges, Al askans are being over-charged $7.75 mllion per nonth
or $93 mllion per year.

2:05:14 PM

He said he didn't have a problem with people meking profit, but
Al askans shoul dn't be gouged for a resource that they need and
rely upon. If you assunme every Al askan uses 10 gallons per week,
you're |l ooking at an increased cost of about $161 per person.
This is essentially a tax that every working Al askan is paying
that goes to the refiner that is outside the state.

SENATOR W ELECHOWBKI showed a chart of the average refiner
margins for gasoline in Alaska, W shington and the U S It
showed that from 2004 refiner margins (profit) in Al aska tended
to very closely track Washington and the U S as a whole. In
Jul y/ August 2008, there was a huge spike - over one dollar
difference, and that gap has never been <closed. He said
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considering that Al aska has the | owest gas taxes in the nation

that much of the oil conmes from Alaska and virtually all of the
gas is refined here resulting in very little in transportation
charges, "There is absolutely no reason in the world that Al aska
shoul d be paying the highest or second highest gasoline prices
in the United States, absolutely no reason for that at all!"

2:07:09 PM

SENATOR MENARD asked him to explain how small nom and pop gas
stations would be gouged by the refiners and distributors.
Wul dn't that force them out of business?

SENATOR W ELECHOWSKI replied this will have no inpact on the
smal |l nmom and pop gas stations. He explained that one can track
what the average retail gasoline service station nakes using
public information; it's not a lot, about 15 to 25 cents per
gallon. It hasn't changed much at all in recent years. This w |
have no inpact at all on them in fact this wll probably
benefit them because when refiners charge higher prices the
gasoline stations are faced with a choice: they either bunp up
their prices or they absorb sonme of the costs. A lot of themare
actually absorbing sone of the increased costs and that is who
this bill would benefit. He said he had seen no evidence that
gouging is occurring at the service station |evel.

SENATOR G ESSEL asked what "unconsci onabl e" neans.

SENATOR W ELECHOASKI  replied that he struggled wth that.
Initially, they set a specific standard, know ng that question
woul d be asked, of no nore than 10 percent higher than Seattle
prices. The reason they picked that was because historically
Al aska and Seattle prices track very simlarly, wth Al aska
being a little higher sonetinmes. The refiners conplained saying,
"You can't tie us to Seattle, because what if sonething happens
in Seattle? What if sonething happens in Al aska?"

He asked the refiners what they would Iike and came up with the
term "excessive or exorbitant."”™ The Departnent of Law didn't
like that; so then they changed it to "unconsci onable," because
that is wused by the courts. Senator Welechowski said he
personal |y woul d define "unconscionable” as nore than 10 percent
of Seattle prices.

SENATOR G ESSEL said that raised several questions. She asked
the Pacific Northwest's predom nant source of energy.
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SENATOR W ELECHOWSKI replied a lot of their power is derived
fromw nd, hydro and natural gas.

SENATOR d ESSEL responded that it is inexpensive there, but up
here the predom nant source of energy to do the refining process
is diesel, which is rather high-priced. How do you reconcile the
costs refineries face in Alaska with a very small market wth
the costs in Seattle?

SENATOR W ELECHOWBKI replied that many would argue the per
kil owatt cost for wind or hydro is actually higher because the
upfront capital costs to build it are extrenely high. That being
what it is, Alaska has two main refiners: Tesoro, which refines
roughly 80 percent of the gasoline, and Flint Hlls, which
refines about 12 percent. The rest are sone snaller conpanies
t hroughout Al aska. The two really control the market, and Flint
Hlls is predomnantly run wth diesel. However, Tesoro is near
Cook Inlet and they are very fortunate enough to have a natura
gas market there. H's understanding is that they use natural
gas, which in many places is one of the cheapest sources of
energy you can get.

THOMAS PRESLEY, staff to Senator Wel echowski, also pointed out
that |anguage in section (f) wsays if reasonable costs are
associated with doing business in Al aska, those are a good
reason for not being guilty of price gouging.

SENATOR G ESSEL thanked him for pointing that out, but she
poi nted out the added cost to a producer who has to go to court

to defend hinself. It's also her wunderstanding that Tesoro
inports a large anount of its oil fromthe North Sl ope and ot her
countries, because Cook Inlet oil, which they were built to

refine, is less and less available. Does that not add to their
costs?

2:13: 38 PM

SENATOR W ELECHOWBKI answered yes, that is true. They buy sone
of their oil on the spot narket, but those transportation costs
aren't nmuch different from what other refiners in the United
States that al so buy on the spot market incur.

SENATOR MENARD sai d Al askan refineries refine nore gasoline than
the state can consune and asked why the price for exported gas
is sonetines |lower than what is sold in Al aska. She stated she
had a problemw th that.
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SENATOR W ELECHOWSKI replied that he would be concerned about
that, too, but he wasn't aware of that happeni ng.

2:16: 04 PM

JAVEN OSE, citizen representing 650,000 Alaskans, said the
bi ggest joke at the gas punp is that we own the resource. If we
owned it, would we be paying this much for it? He asked themto
consider collecting all the state credit cards for gasoline and
make the people pay for it thenselves. He said he is a typica
retired 69-year old man and has an incone of roughly
$15, 000/ year. He has $6,800 in expenses not including $3,000 for
food. That | eaves about $100 a week for fuel.

2:17:32 PM

As a solution, he suggested finding a nunber that brings Al aska
gasoline back to its $1.75 or $2.00/gallon price and selling it
back to the refinery. They can tack on their refinery charge and
the gas stations can nmake their 15 cents a gallon. The State of
Al aska will not |ose anything and it will be good wll towards
the people that are supposed to be the beneficiary of this great
resour ce.

If it was up to him he would have made a deal for no tariff in
the state because of our |ocation. Tesoro has been given every
tax credit conceivable, and look what they are doing
opportunities for profit were too great to ignore! Saudi Arabi a,
one of our allies today, sells its gas for 50 cents a gallon.
The Saudi citizens get $75,000 a year a piece for all of their
oil wealth. Venezuel a has been keeping Al askan villages supplied
with diesel and heating fuel, and the state has been sitting on
t he bench. This has got to change, he excl ai ned.

SENATOR MENARD commented that she knows that not one |egislator
has a state credit card for gasoline or heating fuel

2:20: 59 PM

ED SN FFEN, Assi st ant Attorney Ceneral, G vil Di vi si on,
Commercial and Fair Business Section, Al aska Departnent of Law
(DAL), Anchorage, AK, said he was available for questions on SB
28. He appreciated being able to work with Senator W el echowski
on changing sone of the wording in former iterations of the
bill.

2:21:48 PM

MATT  WALLACE, Executive Director, Al aska Public Interest
Research Goup (AKPIRG, said they are a non-profit, public
i nterest advocacy organization with a focus on issues such as
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consuner protection, good governance, and transparency. He
supported SB 28, because it is about consuner protection and
fai rness issues.

He said Al askans are rightfully upset about high prices at the
punp. Right now the average gas price in Alaska is $4.26 versus
a U S average of about $3.82. Transportation costs in Al aska
because it is so spread out, can nmake a huge inpact on Al askan
pocket books. We're very near the highest price in the country;
California's gas price is higher because of its higher state tax
on it.

MR. WALLACE said lots of factors go into that final retail
price. The tax reginmes nmake a difference, but a factor unique to
Al aska is just the lack of conpetition in the refining industry.
When that happens, there is a nmuch greater risk of price gouging
and "unconsci onabl e prices" being charged to Al askan consuners

This bill provides a reasonable deterrent to this activity while
[imting the enforcenent nechanism to the Attorney GCeneral's
office. It's possible this could get passed into law, and it
woul d never get used because of that deterrent. The key piece is
to have it on the books to provide the notivation to not charge
t hese unconsci onably high prices.

2:24:59 PM
SENATOR G ESSEL asked him why he said Al aska |acks a free market
in refining.

MR. WALLACE replied that obviously Alaska doesn't have a | egal
nonopol y; there are rules against that. But a nunber of factors
make Al aska unique; its size and distance from the rest of the
United States. It's technically possible for that conpetition to
exist, but the economic bars are set so high that a limted
nunmber of sellers have a higher immunity to charging these
prices.

SENATOR G ESSEL asked if he was saying that there are
environmental factors that limt the nunber of people that are
willing to take the risk to conme into this market to build a
refinery and attenpt to support thensel ves and their workforce.

MR. WALLACE said that was correct.
SENATOR G ESSEL said this bill appears to vilify refineries and

appears to be a jobs bill for attorneys and asked why he is not
supporting sinple price controls on gasoline.
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MR. WALLACE replied that he would be happy to evaluate a
proposal that would protect consuners in that way, but this bil
is a good first step to provide a deterrent that doesn't exist
now.

CHAI R EGAN sai d that conpleted public testinony on SB 28.

2:28:11 PM

SENATOR W ELECHOWSKI responded to a couple of Senator G essel's
statenents. He did not call refiners "unreputable" and he was
of fended by the jobs-bill-for-attorneys coment. This is a bill
that is trying to protect Alaskans, and he was sorry if she
t hought protecting Al askans from price gouging was vilifying
sonmeone or a jobs bill for attorneys.

SENATOR G ESSEL responded that the gentleman who just testified
said Alaska has a small market that costs a lot to get into

There are distance factors, and these are issues that can't be
controlled. Therefore, refiners are not price-gouging Al askans

they are attenpting to make a reasonable living and provide
wages for their staff and jobs for Al askans. Opening up
al l egations about them is troubling, and she didn't see how it
would help anything. If you want to control prices, you set
price controls.

SENATOR W ELECHOWSKI responded that for years his chart shows
that refiners were nmaking healthy profits in Al aska until 2008
when they decided to start gougi ng Al askans, and they have been
gougi ng Al askans ever since. He philosophically disagreed that
refiners should have the ability to gouge Al askans on an energy
product that every single Alaskan in this state needs and uses.

CHAIR EGAN held SB 28 in committee
2:30:41 PM
Finding no further business to come before the Labor and

Commerce Committee, Chair Egan adjourned the Senate Labor and
Commerce Standing Conmittee neeting at 2:30 p. m
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