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COW TTEE SUBSTI TUTE FOR HOUSE BI LL NO. 224(FIN) AM
"An Act prohibiting the sale or gift of a product containing
nicotine to a mnor under certain conditions."

- MOVED CSHB 224(FIN) AM QUT OF COW TTEE

COW TTEE SUBSTI TUTE FOR HOUSE BI LL NO. 55(JUD)

"An Act adding definitions of 'gravity knife' and 'swtchbl ade'
to the crimnal law, and relating to reserving the authority to
regulate knives to the state with Ilimted exceptions for
muni ci palities to regul ate knives."

- MOVED CSHB 55(JUD) OQUT OF COW TTEE

COWM TTEE SUBSTI TUTE FOR HOUSE BILL NO 343(JUD) AM
"An Act relating to disclosure of records of the Departnent of
Health and Social Services pertaining to children in certain
ci rcunstances; and providing for an effective date."

- HEARD & HELD

COW TTEE SUBSTI TUTE FOR HOUSE BI LL NO. 168(JUD)

"An Act requiring the amount of the security given by a party
seeking an injunction or order vacating or staying the operation
of a permt affecting an industrial operation to include an
anount for the paynent of wages and benefits for enployees and
paynments to contractors and subcontractors that may be lost if
the industrial operation is wongfully enjoined.”
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W TNESS REG STER

REPRESENTATI VE CATHY MJUNQZ

Al aska State Legislature

Juneau, AK

POSI TI ON STATEMENT: Sponsor of HB 343.
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TONY NEWVAN, Program O ficer

Di vision of Juvenile Justice

Departnent of Health and Social Services (DHSS)
Juneau, AK

POSI TI ON STATEMENT: Testified in support of HB 343.

STACI E KRALY, Assistant Attorney Ceneral

Human Servi ces Section

G vil Division

Department of Law (DQL)

Juneau, AK

PCOSI TI ON STATEMENT: Answered questions related to HB 343.

QUI NLAN STEI NER, Public Def ender

Publ i ¢ Def ender Agency

Department of Adm nistration (DOA)

Anchor age, AK

PCSI TI ON STATEMENT: Answered questions related to HB 343.

REPRESENTATI VE ERI C FEI GE

Al aska State Legislature

Juneau, AK

PCSI TI ON STATEMENT: Sponsor of HB 168.

M KE JUNGREI S, nenber

Resource Devel opnent Council for Alaska, Inc. (RDC
Anchor age, AK

PCSI TI ON STATEMENT: Testified in support of HB 168.

RACHEL PETRO, President and CEO

Al aska State Chanber of Conmerce

Anchor age, AK

POSI TI ON STATEMENT: Testified in support of HB 168, version D

ANDREW KELLER, representing hinself
Fai r banks, AK
PCSI TI ON STATEMENT: Testified in opposition to HB 168.

BOB DI CKSQON, representing hinself

Anchor age, AK

POSI TI ON STATEMENT: Testified in support of HB 168.
TERRY SEVY, representing hinself

Anchor age, AK

PCOSI TI ON STATEMENT: Stated firm opposition to HB 168.

BONNI E ZI RCLE, representing herself
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Pal mer, AK
PCSI TI ON STATEMENT: Testified in opposition to HB 168.

ANDY MODEROW Executive Director

Al aska Conservation Alliance

Anchor age, AK

PCSI TI ON STATEMENT: Testified in opposition to HB 168.

TOM WALDO, Attorney

Earth Justice

Juneau, AK

PCSI TI ON STATEMENT: Testified in opposition to HB 168.

EM LY BREEZE, representing herself
Heal y, AK
PCOSI TI ON STATEMENT: Testified in opposition to HB 168.

M KE SATRY, Executive Director

Counci |l of Al aska Producers

Juneau, AK

POSI TI ON STATEMENT: Testified in support of HB 168.

KATHY WASSERMAN, Executive Director

Al aska Muni ci pal League (AM.)

Juneau, AK

POSI TION STATEMENT: Testified that the nunicipalities
concerned with HB 168.

SHI RLEY MARQUART, Mayor

Cty of Unal aska and

Pr esi dent

Al aska Muni ci pal League

Unal aska, AK

PCSI TI ON STATEMENT: Rai sed questions about HB 168.

BARBARA HUFF- TUCKNESS, Executive Director
Governnental Affairs

Teansters Local 959

Anchor age, AK

PCSI TI ON STATEMENT: Testified in support of HB 168.

ACTI ON NARRATI VE

1: 34: 56 PM

are

CHAIR HOLLIS FRENCH called the Senate Judiciary Standing

Commttee neeting to order at 1:34 p.m Present at the call
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order were Senators Welechowski, Coghill, and Chair French.
Senat or Paskvan arrived soon thereafter.

HB 224- SALES OF NI COTlI NE PRODUCTS TO M NOR

1:35:41 PM

CHAI R FRENCH announced the consideration of HB 224, "An Act
prohibiting the sale or gift of a product containing nicotine to
a mnor under certain conditions.” The bill was heard previously
and public testinony was taken. Finding no further questions or
di scussi on, he asked the will of the conmttee.

1:35: 59 PM

SENATOR W ELECHOMSKI  nmoved to report CS for HB 224 from
conmmittee with individual reconmmendations and attached fiscal
not e(s).

CHAI R FRENCH announced that CSHB 224(FIN)am noved from the
Senate Judiciary Standing Comm ttee.

HB 55- KNI VES, GRAVITY KNI FE & SW TCHBLADE

1: 36:12 PM
CHAI R FRENCH announced the consideration of HB 55, "An Act
adding definitions of 'gravity knife' and 'switchblade' to the

criminal law;, and relating to reserving the authority to
regulate knives to the state wth Ilimted exceptions for
muni ci palities to regulate knives." The Dbill was heard

previously and public testinmony was taken. Finding no further
guestions or discussion, he asked the will of the commttee.

1:36: 37 PM
SENATOR W ELECHOWSKI noved to report CS for HB 55 from conmittee
wi th individual recommendati ons and attached fiscal note(s).

CHAI R FRENCH announced that CSHB 55(JUD) noved from the Senate
Judi ci ary Standing Conmitt ee.

1:36: 50 PM
At ease from1:36 p.m to 1:37 p.m

HB 343- DI SCLOSURE OF CHI LDREN S RECORDS

1:37:58 PM
CHAI R FRENCH announced the consideration of HB 343, "An Act
relating to disclosure of records of the Departnment of Health
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and Soci al Services pertaining to children in certain
ci rcunst ances; and providing for an effective date.™

SENATOR PASKVAN j oi ned the conmitt ee.

1:38:28 PM
REPRESENTATI VE CATHY MJUNQZ, sponsor of HB 343, said the bill
does three primary things. First, it assures that the Division

of Juvenile Justice (DJJ) and the Ofice of Children's Services
(OCS) can exchange information to provide necessary services to
children w thout undue delay. Second, it allows individuals with
a legitinate interest - such as fornmer clients who once were
children in state custody, their parents or guardians - to
receive information about delinquency history and health records
fromDJJ. Third, it clarifies cunbersone |anguage in current |aw
regarding public disclosure of juvenile information. The
| egislation strives to preserve the legislative intent of
mai ntai ning public safety by disclosing appropriate information
on serious offenders while protecting the confidentiality of
of fenders who pose less risk to society.

1:41:15 PM

TONY NEWAN, Program Oficer, Dvision of Juvenile Justice,
Department of Health and Social Services (DHSS), spoke to the
benefits of inproving OCS and DJJ's ability to collaborate. The
anmendnent to AS 47.12.310(f) (Section 3) will enable DJJ to be
nore responsive to requests, particularly fromindividuals with
a need for background information on their juvenile history.
Provisions in Section 4 will inprove the ability of staff and
the public to understand when information about a juvenile
offense is subject to public disclosure and when it is not.

He stated that the proposed bill wll not change any |[|aws
regarding victim notification, and parents and agencies wth
wel | -established rights to juvenile information will continue to

receive the necessary information to effectively carry out their
duties. The laws surrounding child abuse and neglect are not
affected by the proposed bill.

1:43: 45 PM

SENATOR PASKVAN asked for specifics on how the guardian ad litem
or OCS enployee can get a request for nondisclosure before the
court.

MR. NEWWAN said the intention is not for the OCS enployee to

object. The guardian ad litem (GAL) or child' s attorney would
make the objection and the court would rule on whether the
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rel ease of information was in the best interest of the child. He
continued to say that DJJ intends to develop policy and

regulation to guide staff in wunderstanding the type of
information that s appropriate to exchange between the
di vi si ons.
1:46: 49 PM
SENATOR PASKVAN said he was trying to understand the physica
mechanism to get to the court house in those Ilimted

circunstances when it was not in the best interest to disclose
the informati on

MR. NEWAN said DDJ and OCS enpl oyees already share information
in all but a few pockets of the state, and this statute
clarifies that presunption. He deferred further explanation to
Ms. Kraly.

SENATCR PASKVAN nentioned the $75 civil filing fee and asked
what physical process is followed to get before a judge to
object to the disclosure of information.

1:49: 43 PM

STACIE KRALY, Assistant Attorney General, Human  Servi ces
Section, Cvil D vision, Departnent of Law (DOL), explained that
the majority of these situations are existing court cases SO
there would be a pending child in need of aid (CINA) action or a

pending juvenile justice matter. In that context, the guardi an
ad litem public defender, child, parent or guardian could file
a notion in those existing cases. In the rare instance when

neither a CINA action nor juvenile justice matter is pending, an
application for an original action would have to be filed with
the court to protect or prohibit further disclosure. The
i ndi vidual s representing the mnor would bring that notion.

M5. KRALY acknow edged that the issue of the filing fee wasn't
di scussed since the mpjority of cases arise in an existing civil
cont ext .

1:51: 08 PM

CHAI R FRENCH asked for a discussion of the tension between the
desire to protect a mnor from their youthful indiscretions and
the need for the public to be aware of those acts in certain
ci rcunst ances.

MR. NEWAN said he believes the intention of the 1997 |aw
regarding public disclosure was to reconcile that tension
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because some information about juvenile offenses clearly should
be available to the public.

CHAIR FRENCH asked if the general rule is that nost juvenile
records wll stay confidential.

MR. NEWVAN said yes; the statute is very specific regarding the
conditions under which agency records may be released. HB 343
addresses the release of information that will be rehabilitative
and in the child s interest.

1:53:22 PM

CHAIR FRENCH asked if the |anguage on page 5, line 29 through
the end of the subsection says that if information is stored in
el ectronic formit may be disclosed in that same nedi um

MR. NEWVAN sai d yes.

CHAI R FRENCH asked how the seven enunerated offenses listed on
page 5, lines 11-18, fit in the schene of the bill.

MR. NEWVAN expl ained that current law and the bill provide that
when a mnor is charged with having conmtted one of those nore
serious offenses, the information about the offense nmay be
di scl osed upon adjudication if the juvenile is age 13 or ol der
Lessor offenses are not eligible for public disclosure.

CHAIR FRENCH asked if in sonme situations juvenile jurisdiction
can be nmaintained to age 21.

MR. NEWWAN relayed that juvenile jurisdiction for a new offense
applies to age 18. A juvenile already under agency jurisdiction
can be maintained under probation supervision or in state
custody until his or her 19th birthday, and if both the juvenile
and court agree, jurisdiction can extend to the 20th birthday.

CHAIR FRENCH asked if this law could pertain to an individua
who is age 19.

MR. NEWWAN responded that a 19-year-old who commits a new
offense and is already wunder juvenile jurisdiction wll
generally be remanded to the adult system

CHAI R FRENCH asked if the bill provides that in the future those
records can be di scl osed.
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MR. NEWWVAN said current law and this bill provide that public
di scl osure wll be mintained for five years after the
adj udi cation. The reasoning was that the public safety concern
woul d general |l y have passed by then.

1:58: 57 PM
SENATOR COGHI LL asked if the requests for information m ght cone
from schools or foster hones.

MR NEWWAN replied there are different statutes that allow
foster parents and victins to receive information about a
juvenile's history. The bill is addressing information that may
be disclosed to the public.

CHAI R FRENCH asked if the bill had any opposition.
MR. NEWVMAN sai d no.

2:00: 00 PM

CHAI R FRENCH cl osed public testinony, and asked M. Steiner if
the Public Defender Agency had concerns about the current
version of HB 343.

QUI NLAN  STEI NER, Public Defender, Public Defender Agency,
Departnent of Adm nistration (DOA), discussed working with M.
Newman throughout the process and the work that was done on
sections 1 and 4 to inprove the bill. Addressing the
ci rcunstances of nondi sclosure was critical, he said.

CHAIR FRENCH asked if a juvenile could oppose the release of
t hese records.

MR. STEINER said yes, but as a practical mtter it wll
generally come from the guardian ad litem in a CINA case.
Theoretically at that point there is no juvenile justice case
CHAI R FRENCH asked how nmany juveniles whose records wll be
released will be represented by soneone who will receive notice
of the rel ease.

MR. STEINER said there is no notice provision, and a juvenile
may not have a | awer unless there is an ongoing Cl NA case.

CHAI R FRENCH asked if in his judgnent notice isn't necessary.

MR. STEI NER responded that that was one reason he worked cl osely
to preserve the option to litigate.
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CHAIR FRENCH recalled that the Public Defender Agency rarely
takes a position on a bill. He asked if it was fair to say he
didn't oppose it.

MR. STEINER confirned that he didn't take a position on the
bill, but some sections, Section 4 in particular, were an
i mpr ovenent.

2: 05: 24 PM
CHAI R FRENCH announced he would hold HB 343 in comittee.

HB 168-1 NJUNCTI ON SECURI TY: | NDUSTRI AL OPERATI ON

2:05:40 PM
CHAI R FRENCH announced the consideration of HB 168, and noted
the commttee had lost its quorum

2:06:12 PM
REPRESENTATI VE ERI C FEI GE, sponsor of HB 168, introduced HB 168
speaking to the follow ng sponsor statenent:

Under current law the cost to bring a public litigant
|awsuit against a legally permtted project is in
effect zero. There is very little risk in bringing a
suit. Al the risk is borne by the defendants. These
actions do shut down projects at significant costs to
wor ki ng Al askans, businesses and the state treasury.
CSHB 168(JUD) seeks to renmedy the situation by
| eveling the playing field.

CSHB 168(JUD) parallels the requirenents of Al aska
Cvil Rule 65(c). As witten, 65(c) states: "no
restraining order or prelimnary injunction shal

i ssue except wupon the giving of security by the
applicant, in such sum as the court deens proper, for
the paynent of such costs and danages as may be
incurred or suffered by any party who is found to have
been wongfully enjoined or restrained."

At the request of the Departnment of Law, HB 168 was
amended to nore closely mrror the |anguage of Al aska
Civil Rule 65(c) in order to clarify that the proposed
statute would not change the court rule. The court
already has the ability to require security. CSHB
168(JUD) sinply requests that part of the court's
del i beration process should include paynent of wages
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and benefits for enployees, paynents to contractors
and sub-contractors of the industrial operation that
is shut down. The anmount of security and how it is
calculated is totally within the hands of the court.

2:09: 32 PM

CHAI R FRENCH recapped an earlier conversation with the sponsor
regarding primacy and relayed that he subsequently asked
Legislative Legal to address that question and whether the
current version of the bill may raise issues for the EPA simlar
to those it expressed in a 2006 letter about a bill passed by
the Utah Legislature. Legislative Counsel, Dennis C Bail ey,
said the short answer is “Yes.” He asked Representative Feige if
he had had an opportunity to read the neno.

REPRESENTATI VE FEIGE confirned that he was famliar with the
Ut ah case.

CHAI R FRENCH expl ai ned the issue is whether or not Alaska law is
the sane as federal law with respect to injunctions. Too nuch
separation jeopardizes the state's position of primcy on
several areas of permtting. He asked the sponsor if his office
sought any | egal advice regarding the primcy issue.

REPRESENTATI VE FEIGE replied they asked for wverification on
several question.

CHAI R FRENCH asked if the responses were in neno form or verba
conversations with attorneys.

REPRESENTATI VE FEI CE sai d bot h.

CHAI R FRENCH asked if he cared to share any of those nenbs with
the commtt ee.

REPRESENTATI VE FEIGE said he didn't bring that information, but
he did not believe the bill raised a significant prinmacy issue
and he was prepared to add intent |anguage to clarify that
poi nt .

2:12:12 PM
CHAIR FRENCH asked if an unjust result in any case in Al aska
illustrates the need for the bill.

REPRESENTATI VE FEIGE cited the May 2004 Pogo M ne case as one

exanpl e that put some people out of work for about two weeks. In
anot her exanple Shell G 1l's projects on the Chukchi and Beaufort
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seas were stopped for several vyears. About 700 jobs were
affected the summer he was involved. He opined that the concept
of enjoining a resource project was not unusual and the bill was
bei ng proacti ve.

2:13:39 PM
CHAI R FRENCH asked if bonds were posted in the Shell cases.

REPRESENTATI VE FEIGE said he didn't know those were federal
cases.

CHAIR FRENCH rem nded the conmittee that prinmacy is whether or
not Al aska |aw tracks federal |aw.

SENATOR PASKVAN asked about the federal Iegal standard for
posting a bond that is simlar to or different than what is
proposed in the bill.

REPRESENTATI VE FEI GE deferred the question to M ke Jungreis.

2:15: 08 PM

M KE JUNGREI'S, nenber, Resource Devel opnment Council of Al aska,
Inc., (RDC), testified in support of HB 168. He spoke of the
awesone power of judges to grant injunctions and highlighted
that the bill is ainmed only at prelimnary adjudications, before
a judge knows whether a permt, for exanple, was properly or
i mproperly granted. It gives the court guidance on what factors
to consider in deciding whether or not to grant an injunction

including the potential damage to enployees, contractors, and
smal |  businesses. He enphasized that the decision does not
restrict any access to the court or the ability of the court to
i ssue a final injunction

He reported that the Nnth Circuit Court of Appeals has
occasionally issued injunctions to stop projects with only a
m nimum bond requirenment. The Kensington Mne case is an
exanple. Also, the US. Suprene Court held that there nust be a
determ nation as to whether a bond should be required and the
anount. He enphasized that it is certainly consistent wth
federal |aw and has been Al aska's |long-standing |aw that a bond
be issued. The bill neither extends nor restricts the powers of
the court; it gives guidelines.

MR. JUNCREI'S opined that the current situation is out of bal ance
because the applicants have no skin in the gane. They are not
required to come up with any way to protect the project,
enpl oyees, and contractors for the danage that can be done with
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a prelimnary injunction. The bill tries to redress that bal ance
and place things on an even keel. Finally, it does not restrict
the state's power to grant permts; it only applies to third
parties.

CHAI R FRENCH asked if he was famliar with the Pogo M ne case.

MR. JUNGREIS said yes, but he couldn't say that this statute
woul d have cone into play. He reiterated that it would have been
invoked in the Kensington case, and opined that it would have
been helpful to all concerned if the courts had specific
gui del i nes for eval uati ng damage.

2:21:40 PM
SENATOR PASKVAN asked if the state has the ability to file an
i njunction.

MR. JUNGREI S said this proposal would not affect the state; the
state is excused from posting a bond for injunctions.

REPRESENTATI VE FEI GE added that the state could sinply wthdraw
or suspend the permt if it wanted to stop a project.

SENATOR PASKVAN asked if the state has the ability to seek an
i medi ate i njunction during the operational phase.

REPRESENTATIVE FEIGE offered his understanding that t he
departnment can shut down a project based on the permtting.

2:24: 17 PM

RACHEL PETRO, President and CEO, Alaska State Chanber of
Commerce, testified in support of HB 168, version D. She
reported that the Alaska Chanber set litigation reform rel ated
to resource developnent in Alaska as a top legislative priority
this year. She said under current law it costs virtually nothing
to challenge a legally permtted project in Al aska. The risk and
cost of litigation is borne by the defendants and Al askans are
put out of work. HB 168 seeks to level the legal playing field
w thout infringing on any party's right to bring a legitimte

issue to court. The bill does not attenpt to change court rules;
it sinply articulates a request that wages of working Al askans
be considered. She expressed hope that the bill would gain the

same bipartisan support it enjoyed in the House.
CHAI R FRENCH asked if she had any exanples where the bill m ght

have prevented a wongful injunction that shut down a project if
the party seeking the injunction had to post a bond.
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M5. PETRO offered to follow up with specific exanples.

CHAI R FRENCH said the question he was trying to answer was, "Are
we doi ng sonething wong we need to fix?"

2:28:11 PM
ANDREW KELLER, representing hinself, Fairbanks, AK, testified in
opposition to HB 168. He stated that the bill wll discourage

parties from questioning permts granted to corporations for
i ndustrial projects and effectively prohibit whistle-blowng. It

will seriously reduce the ability to protect the air, water,
wildlife, and safety from corporate irresponsibility. He noted
the recent 23'Y year anniversary of the Exxon Valdez spill, and

war ned agai nst making it harder to prevent errors that result in
di saster.

2:29:49 PM

BOB DI CKSON, representing hinmself, Anchorage, AK, summarized his
| egal career and said he was testifying in support of HB 168. He
said the first point is that the bill does not deter access to
the court; it sinmply requires the court to follow the existing
Court Rule 65(c). He read subsection (c) and relayed that in all
hi s experience he has yet to see a bond required.

He addressed the primacy question saying it's an argunent
wi thout nmerit because the primacy issue deals with the process

for issuing permts and the bill does not involve that process
at all. He also pointed out that Alaska Civil Rule 65(c) is the
same as the federal rule 65(c). It says the court may issue a

prelimnary injunction or a tenporary restraining order only if
the novenent gives security in the amunt the court considers
proper. The problem he said, is that courts grant injunctions
w thout following the rule and requiring a bond.

He noted that the Legal Services nenorandum tal ked about the
| egal grounds for getting a prelimnary injunction, and pointed
out that the standard is A J. Industries v. Alaska Public
Service Comm ssion. That standard allows courts to issue
injunctions even when the defendant cannot be adequately
protected. The problemis that it actually takes very little to
chal l enge a devel opnent project. This bill would renedy that
situation and help the wage earners and subcontractors on a
project. Addressing the question of where this has been a
problem he said no one can cone up wth a specific exanple
because those cases are typically settled so there is no
determ nation of a prevailing party.
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SENATOR PASKVAN asked if maintaining prinmacy requires conpliance
wth a standard that is no less than the sanme opportunity for
judicial review under federal |aw.

MR. DICKSON offered his understanding that it relates to the
permtting process. To the extent that it addresses equival ent
judicial law, both the state and federal 65(c) rules are the
sane.

SENATOR PASKVAN again asked if maintaining primacy requires the
state to provide access to judicial review that is no |less than
t he federal standard.

MR. DI CKSON said the access goes to the ability to appeal to the
court the issuance of a permt and the bill doesn't affect that.
Anyone can go into court and try to explain how the permtting
process is flawed and that would be the sane in both the state
and federal court systens.

SENATOR PASKVAN asked if it could be argued that the state
systemis nore restrictive than the federal system with respect
to parties before the court.

MR. DI CKSON offered his understanding that federal |aw does not
have an equivalent to HB 168, but the test for getting a
prelimnary injunction in federal court is basically the sane as
in state court. A lot of federal courts are entering injunctions
wi t hout requiring any bonds, he said.

2:38:45 PM
TERRY SEVY, representing hinself, Anchorage, AK, stated firm
opposition to HB 168. He said the bill wll favor |[|arge

corporations and strip individuals of their right to take action
agai nst such corporations by making it economcally inpossible
He spoke to the inportance of devel oping resources prudently to
ensure clean air and water for future generations. HB 168 | acks
such wi sdom and invites disaster, he said.

2:41: 04 PM

BONNI E ZI RCLE, representing herself, Palner, AK, testified in
opposition to HB 168. She di splayed photos showi ng damage to her
West Virginia famly home, farm and, and nearby streans. She
explained the famly hone and farm was near an open pit mne
that blasted once a day, and that her Palnmer home and hundreds
of others were located within a mle of the proposed W shbone
HIl Mne in Palnmer. She said it wll have the sane blasting
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schedul e. Because her experience in Wst Virginia was a danaged
home, slurry pond residue on farm and and contam nated wells and
streans, she questioned how it would be possible to protect
homes and famlies in the MatSu Valley if HB 168 were to pass.

2:44. 53 PM

ANDY MODEROW Executive Director, Al aska Conservation Alliance,
noted that he submtted witten testinony. He stated that ACA
has concern that HB 168 is unconstitutional, punitive, and does
nothing to stop frivolous litigants. The bill would require
Al askans to bond for the costs of delay if a judge issues
tenporary relief after initial review of a case. He explained

that tenporary relief is only granted if a case is likely to
succeed and if irreparable harmw |l occur if it is not granted.
If a case is frivolous, the judge wll throw it out. This

puni shes Alaskans that bring the strongest cases and does
nothing to punish the frivolous litigant. He enphasized that it
runs contrary to the Anerican tradition of protecting whistle-
blowers to require a citizen to pay for a governnental error or
a corporation not followng the terns of a permt. He concluded
stating that communities, tribal organizations, nunicipalities,
and individual Alaskans ought to have the right to stand up for
clean air, land, and water.

2:46: 30 PM

TOM WALDO, Attorney, Earth Justice, Juneau, AK, stated that HB
168 inperm ssibly prevents citizens from making effective use of
the courts to protect resources by requiring the posting of
unaf f ordabl e bonds. He enphasized that it is very difficult to
get a prelimnary injunction. The applicant has to show the case
is very strong and that irreparable harm will result absent the
stay. These requests aren't made very often, but can be very
inmportant. He said his experience is that bonds for injunctions
for industrial operations would often be in the mllions of
dollars. This nmeans the bill effectively prevents people from
getting prelimnary injunctions or stays in any circunmstance,
even to prevent irreparable harm

He listed three reasons that the bill would be unconstitutional.
First, it changes court rules adopted by the Al aska Suprene
Court that already govern injunctions, stays, and bonds. The
court would have no discretion. Second, it violates equal

protection because it singles out a particular class of citizens
for particularly discrimnatory treatnment. Third, it violates
due process, because it deprives citizens of neaningful access
to the courts to get interimrelief.
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MR. WALDO stated that Earth Justice represented the appellants
in the Pogo Mne |litigation, and that is a particularly
i nappropriate exanple to illustrate any reason for HB 168. There
was hever an injunction and the case never went to court. He
expl ained that the EPA issued a permt under the C ean Water Act
and Earth Justice filed an appeal to establish a |egal point
about jurisdiction under the Act. The Pogo M ne responded by
stopping construction and laying off workers. Al though people
attribute that to an injunction, the parties to the case did not
intend to shut down the m ne.

He concluded that the effect of the bill wll be to prevent
citizens from getting needed relief in cases where it 1is
appropriate in order to avoid a hypothetical problemthat no one
has been able to establish exists in the real world.

2:51:28 PM

EM LY BREEZE, representing herself, Healy, AK, said she was
testifying against HB 168 because it works to erode cherished
and vital constitutional rights: the right to have one's voice
heard and access to the courts. She spoke of the option to bring
forth local grievances and issues, the ability to ask questions,
and voice concerns or support, and described these as treasured
actions. She relayed that she lives in a town that feels the
effects of resource developnment, and that fracking wll
potentially occur beneath her house. If HB 168 were to pass she
couldn't ask for a second |ook on these projects because she
couldn't afford the bond. She stated that it was the job of the
court system to weed out frivolous lawsuits, and the people
should listen if the court finds reason for an injunction.

M5. BREEZE concluded that by opposing the bill she was
supporting the creation of future jobs, the responsible
cultivation of natural resources, the health and safety of her
famly and comunity nenbers, and the right to have an equal
opportunity to have her voice heard.

2:53:47 PM

M KE SATRY, Executive Director, Council of Al aska Producers,
Juneau, AK, testified in support of HB 168. He stated that the
council supports a rigorous science-based permtting system that
allows responsible developnent of Alaska's resources. The
council also respects the established public process used to
manage these resources. However, when a permtted project 1is
i nappropriately enjoined it can harm Al askan workers and
famlies due to |ost wages and opportunities. HB 168 seeks to
mtigate this issue by requiring parties seeking an injunction
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or stay to post a bond to cover |ost wages and benefits if the
project is found to be wongfully enjoined. It appropriately
directs the court to consider the potential for |ost wages and
benefits when addressing industrial operations. He said the
council is respectful of an individual's rights to seek relief
through the courts if they believe a permt has been granted in
error. By giving the courts broad discretion in the calculation
of the bond, the bill protects the rights of both parties.

The bill does not affect federal permts appeals or litigation

it does not prevent appeals or litigation of state permts; and
it does not inpair the state's regulatory responsibilities or
permt enforcenent activities. It does encourage involvenent in
the early stages of public participation in the permtting
process and it requires litigants of state permts to recognize
the financial risk of their actions.

2:56: 35 PM

KATHY WASSERVAN, Executive Director, Alaska Minicipal League
(AML), stated that AML is very concerned about HB 168 because it
does not make the nunicipal exenption clear. The current court
rule says that nunicipalities are exenpt from securities and
injunctions and it is inportant to maintain that exenption.

CHAIR FRENCH said he heard testinony that the state mght be
exenpt from the rule but he didn't hear municipalities
nment i oned.

2:58: 37 PM

SHI RLEY MARQUART, Mayor, City of Unalaska, AK and President,
Al aska Muni ci pal League, nmade two points on the topic of HB 168.
The first rel at ed to mai nt ai ni ng t he exenption for
muni ci palities. She said occasions do exist when a nunicipality
decides to speak on an issue or effect a change by going through
the court system This wouldn't be possible if the nmunicipality
had to set aside what may be mllions of dollars to post a bond.
Thi s woul d endanger runi ci pal operating funds.

The second point was that the bill did not include fisheries as
an "industrial or gani zation." She discussed the federal
injunction granted in 2000 to protect Steller sea lions that
shut down cod and pollock fisheries in the western Aleutians

Al though there is no link between those fisheries and the |ow
pup count, Adak, Unalaska, Akutan, Sand Point, King Cove,
Kodi ak, and 63 CDQ villages in western Alaska have been I|iving
under an injunction for 12 years.
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3:01:54 PM

BARBARA HUFF- TUCKNESS, Director, Governnental and Legislative
Affairs, Teansters Local 959, testified in support of HB 168.
She said she didn't believe the bill changed any court rules

The wunion doesn't have deep pockets and potential injunctions
are taken very seriously. She spoke to what the union supports
with regard to <clean air, land, water and safe working
conditions on projects. She maintained there was nothing wong
with asking people to put a little skin in the process if it
encouraged people to be nore proactive at the beginning of the
environmental process. Both sides of the issue definitely need
to be heard, and HB 168 doesn't close that door. Individuals and
groups will <continue to be able to voice their concerns in
court, but the bill provides sone relief for workers that are
i nappropriately inpacted.

REPRESENTATI VE FEI GE addressed the concerns that were raised in
testinmony. He said existing state law covers AM's concern
regarding whether or not nunicipalities would be exenpt from
posting bonds. He directed attention to AS 09.68.040 Parties
exenpt from gi ving bond and read subsection (a):

(a) In an action or proceeding in a court in which the
state or a mnmunicipality is a party or in which the
state or a nunicipality is interested, a bond or
undertaking is not required of the state, a
muni ci pality, or an officer of the state or
muni ci pality.

Referring to the pictures Ms. Zrcle distributed, he suggested
that the permtting process in Alaska is significantly different
than in Wst Virginia. The fact that no permts have been
rejected in the last five years speaks to the strength of the
system He continued that Court Rule 65(c) already requires a
bond and the bill sinply asks the court to consider the wages of
affected enployees and contractors in any bond that is posted.
It does not give specific direction to the judges or
significantly change that rule. Ctizens will continue to have
the ability to bring suit.

To address the primacy issue he offered suggested | anguage for a
letter of intent that would acconpany the bill:

It is the intent of the legislature that when deciding
what security to require of a party seeking an
injunction or stay of a permt affecting an industrial
operation, a court can consider the effect that the
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injunction or stay could have on the enployees and

contractors of the permttee. It is also the intent

of

the legislature not to constrain the court's authority

or discretion wunder governing court rules, but to
direct the court's attention to that category of
potential harm to the permttee, its enployees and
contractors that the requirenment of surety should
protect against. It is the further intent of the
| egi sl ature that this | egislation operating in
conjunction with AS 09.68.040(c) wll assure the
court's consideration of the potential inpacts to
permttees, enpl oyees, and contractors faci ng
suspensi on of the permtted operations.
CHAIR FRENCH said the primacy issue was his biggest concern
about the bill. Simlar legislation passed in U ah and CGovernor

Hunt sman vetoed it based on the primacy issue.

The Departnent of

Nat ural Resources brought wup primacy concerns | ast

testinmony before the House Judiciary Conmttee.

al so expressed concerns about managi ng these bonds.

woul d continue to research the issue.
CHAI R FRENCH held HB 168 in commttee.

3:09: 35 PM

The court

year

in

system
He said he

There being no further business to conme before the committee

Chair French adjourned the neeting at 3:09 p. m
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