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W TNESS REG STER

ALLEN BAI LEY, representing hinself

Anchor age, AK

POSI TI ON STATEMENT: Testified on SB 134 and expressed concern
about potentially disregarding 25 years of case law on
cal culating child support.

RHONDA BUTTERFI ELD, representing hersel f

Anchor age, AK

POSI TI ON STATEMENT: Testified on SB 134 and expressed concern
about potentially disregarding 25 years of case Jlaw on
cal culating child support.

M CHAEL SHAFFER, representing hinself

Anchor age, AK

POSI TI ON STATEMENT: Testified on SB 134 and expressed concern
about potentially disregarding 25 vyears of case Jlaw on
calculating child support.

DOROTHEA AGUERO, attorney representing herself
Anchor age, AK
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POSI TI ON STATEMENT: Testified on SB 134 and expressed concern
about potentially disregarding 25 years of case Jlaw on
cal culating child support.

DORTHY SHOCKLEY, staff

Senat or Al bert Kookesh

Al aska State Legislature

Juneau, AK

PCSI TI ON STATEMENT: Provided information on SB 134 on behal f of
t he sponsor.

ANNE CARPENETI, Assistant Attorney General

Crimnal Division

Depart ment of Law (DQOL)

Juneau, AK

POSI TI ON STATEMENT: Provided a sectional analysis for SB 218.

NANCY MEADE, General Counse

Al aska Court System

Anchor age, AK

PCSI TI ON  STATEMENT: Commented on video conferencing wtness
testinony as it pertains to SB 218.

ACTI ON NARRATI VE

1: 35: 34 PM

CHAIR HOLLIS FRENCH called the Senate Judiciary Standing
Commttee neeting to order at 1:35 p.m Present at the call to
order were Senators Paskvan, Welechowski, and Chair French.
Senator Coghill arrived soon thereafter

SB 180- NATURALLY OCCURRI NG ASBESTOS | N GRAVEL

1:36: 06 PM

CHAI R FRENCH announced the consideration of SB 180, "An Act
directing the Departnent of Transportation and Public Facilities
to develop and inplenment standards and operating procedures
allowing for the use in the construction and maintenance of
transportation projects and public facilities and in the
construction of projects by public and private entities of
gravel or aggregate materials that contain a limted amunt of
naturally occurring asbestos, and authorizing use on an interim
basis of those materials for certain transportation projects and
public facilities; relating to certain clains arising out of or
in connection with the use of gravel or aggregate materials
containing a limted anount of naturally occurring asbestos; and
providing for an effective date.”" He stated that the conmttee

SENATE JUD COW TTEE -4- April 4, 2012



heard extensive testinony during previous hearings from the
Department of Transportation and Public Facilities, the state
epi dem ol ogi st and the Departnment of Law (DOL). His view was
that the commttee did what it could to balance the need for
devel opment with the health risks of using naturally occurring
asbestos. Finding no further commttee discussion, he asked for
a notion

1:36: 50 PM

SENATOR W ELECHOWSKI noved to report CS for SB 180, version X,
from conmttee wth individual recomendations and attached
fiscal note(s).

CHAIR FRENCH announced that wthout objection, CSSB 180(JUD)
nmoved fromthe Senate Judiciary Standing Comrttee.

1: 37: 03 PM
At ease.

SB 134- CH LD SUPPCORT AWARDS

1:38: 14 PM

CHAI R FRENCH announced the consideration of SB 134, "An Act
relating to child support awards; and repealing Rule 90.3,
Al aska Rules of Civil Procedure."” He relayed that he asked the
bar association to solicit input on the bill from famly |aw
practitioners so the emails and statenents that conmmttee
menber s have received from ©practitioners cane  at hi s
i nstigation.

1:39:16 PM
SENATOR COGHI LL joined the comm ttee.

ALLEN  BAI LEY, famly law attorney representing hinself,
Anchorage, AK, said his clients tend to be victins of donestic
violence and many are in the lower incone bracket. He said he
did not have a preference about placing Court Rule 90.3 in
statute or not. However, it would be a serious |loss to adopt an
entirely new nethod. It would have neither the 25-year history
with the courts nor the legislative history and comentary that
Cvil Rule 90.3 has.

He said the concerns the sponsor's staff raised in a letter
commenting on Civil Rule 90.3 could not occur under current |aw
to child support payors in Alaska. He opined that it should not
be the duty of the court or CSSD to adjust reality for abusive
people they do not have the financial income to support their
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irresponsi bl e behaviors. People sonetinmes undergo financia
reversals, but there are ways to deal wth that problem under
current law. He urged the commttee to take tine with the bill.

1:45: 36 PM

RHONDA BUTTERFI ELD, famly law attorney representing herself,
Anchorage, AK, said 20 percent of her caseload is exclusively
child support and 86 percent involves child support issues. She
expressed concern that the bill would fundanentally change how
child support is calculated and upheave 25 years of case |aw
She suggested that if the Legislature wants to place the child
support rule into statute, it should adopt it in full along with
the coomentary and case | aw. The system nmay have weaknesses, but
there are nore serious issues than changing to an inconme share
nodel . For exanple, the unenployed need tenporary relief from
their child support obligations. She also pointed out that it
woul d be difficult for people to get relief from child support
probl ems when the Legislature is not in session.

MS. BUTTERFI ELD said she believes that the Departnent of Revenue
understated the nunmber of <child support orders that would be
subject to nodification. After listening to an admnistrative
| aw judge speak on the topic, she understood that CSSD has
58,000 child support cases, yet their fiscal note says only
20,000 would be eligible for nodification. Her experience is
that nost child support orders involve primary physical custody

by one parent so all of those cases would be subject to
nodi fication. She suggested the conmttee go slowy and | ook
carefully before taking action on the bill. She said she would

subm t additional comments in witing.

1:52:46 PM

M CHAEL SHAFFER, famly law attorney representing hinself, said
he represents primarily victins of donestic violence and sexua
assault. He echoed the comments of the previous practitioners

and described the bill as profoundly flawed. Although the
calculation is based on the Wshington nodel, it does not
consider the costs directly associated with child rearing. That
significant problem wll create a trenmendous anount of
addi ti onal l[itigation between custodi al and non-custodi al
parents. It will make things worse for the custodial parent in

primary custody situations as the inconme disparity increases.
This is often the nother. Although Court Rule 90.3 is not
perfect, the court acts like a regulatory agency with a rule
change process and it has the nost expertise in child custody
and child support.
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MR. SHAFFER opined that every parent who thinks they can
reassess their support paynment through the new nethod wll
apply. H's experience is that very few obligor parents pay
voluntarily; nore often, it is through mandatory garnishnents

The bill wll have an overall harnful inpact to children,
particularly those in the care of a |owinconme custodial parent.
It will secondarily be harnful to custodial parents and wll

benefit non-custodial parents who want to pay less in child
support. That is not and should not be the purpose of the |aw
He urged the conmittee to nove cautiously and solicit input from
experts and practitioners in the field before changing the
cal cul ati on net hod.

1: 59: 49 PM
CHAI R FRENCH noted that M. Shaffer was careful to clarify that
he was representing hinself, not his enpl oyer.

DOROTHEA AGUERO, family law attorney representing herself,
Anchorage, AK, echoed the coments of the previous testifiers

She said a nunber of practitioners articulated concern at the
section neeting yesterday that they had not had the opportunity
to provide input on the bill. The inpetus for the bill appears
to have conme from constituent conplaints about fairness of the
current rule and the concerns articulated in M. Shockley's
letter to Beth Adans from the Al aska Court System She agreed
with the previous testinony about consulting experts and
practitioners in the field before maki ng such sweepi ng changes.

M5. AGUERO said nmany of her former clients will want to nodify
their child support orders if the definition of shared custody
is changed. Considering a parent's expenses nmay require

extensive evidentiary hearings, which wll burden the court
system and cost clients nore in attorney's fees. It also appears
that lower incone parents wll actually pay nore under the
proposed changes. Another concern is that the bill disregards
the comentary in Court Rule 90.3 and wll result in the
potential loss of 25 vyears of <case law. She wurged nore

del i berate thought and input before naki ng any changes.

2:06:18 PM

CHAI R FRENCH cl osed public testinony.

2: 06: 29 PM

DORTHY SHOCKLEY, staff to Senator Al bert Kookesh, sponsor of SB
134, stated that the bill puts Cvil Rule 90.3 into statute and

changes the fornmula for calculating child support. She reviewed
the sponsor statenent and told the commttee that she foll owed
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the entire rule review process four years ago. The court
solicited coments, but made limted changes. The statew de
tel econference to coment on the changes received little input.
She recalled that just five people conmmented in the allotted
hal f hour. She found the process disappointing and asked how to
change it. An attorney who sat on two of the review commttees
suggested that putting the rule in statute would give people
nore voi ce. Another suggestion was to change to a shared incone
nodel .

M5. SHOCKLEY directed attention to the wupdated Legislative
Research Report in the packet. Twenty-six states have child
support in statute, six states use court rule, and others use a
conbination. Thirty-seven states use the inconme share nodel.
Responding to previous questions, she confirned that the
econonmc table contained in the bill did cane from the
Washi ngton nodel . The Departnent of Labor and Wbrkforce
Devel opnent (DOLWD) indicated what a table specific to Al aska
was not essential because its purpose is to indicate how nuch a
person at various incone |levels can afford to support a child or

children. If the bill passes, nonnonetary considerations and the
guestion of a statute of limtations could be considered. She
concluded that the bill addresses the fairness issue and that

peopl e do not feel they have a voi ce.

2:15:18 PM
SENATOR COCGHILL asked if the percent of incone nodel could be
nmodi fied since the income share nodel did not have case history
in Al aska.

M5. SHOCKLEY said the bill initially did not change the
calculation. The decision to change to the inconme share nodel
was based on what nost other states are doing. People that have
called the sponsor's office support t hat change. She
acknow edged that the fiscal notes were daunting.

2:18: 46 PM
CHAIR FRENCH held SB 134 in commttee for further consideration.

SB 218- SEX CRI MES; TESTI MONY BY VI DEO CONFERENCE

2:18: 59 PM

CHAI R FRENCH announced the consideration of SB 218, "An Act
relating to conspiracy to commt human trafficking in the first
degree or sex trafficking in the first degree; relating to the
crime of furnishing indecent material to mnors, the crine of
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online enticenent of a mnor, the crime of prostitution, and the
crime of sex trafficking; relating to forfeiture of property
used in prostitution offenses; relating to sex offender
registration; relating to testinmony by video conference; adding
Rule 38.3, Alaska Rules of Crimnal Procedure; and providing for
an effective date." He asked for a notion to adopt version B
commttee substitute (CS)

SENATOR W ELECHOANSKI noved to adopt the work draft CS for SB
218, | abel ed 27-GS2627\ B, as the working docunent.

2:19: 35 PM

ANNE CARPENETI, Assistant Attorney General representing the
Crimnal D vision, Departnent of Law (DCL), provided a sectiona
anal ysi s.

Sections 1-16 generally raise the threshold anounts for theft in
the second, third, and fourth degrees to a higher level. For
exanple, a person commts theft in the second if a person takes
property or services valued at $500 or nore but Iless than
$25,000. SB 218 would change the threshold anpbunt to $1,500 or
nore but |ess than $25,000. Second-degree theft is a class C
felony. The threshold values for theft in the third degree would
change from $50 or nore but |less than $500 to $250 or nore but
less than $1,500. Theft in the third degree is a class A
m sdeneanor. Current |law provides that it is theft in the fourth
degree if a person takes property or services valued at $50 or
nore. The bill raises the threshold amount to $250 or nore up to
$1,500. Theft in the fourth degree is a class B nm sdeneanor.

CHAIR FRENCH recall ed that class B m sdeneanor penalties provide
90 days in jail. He asked the amount of the fine.

M5. CARPENETI said she would look it wup. She continued to
explain that the bill changes those threshold amounts in other
theft-related crimes. She listed conceal nent of nmerchandise,
removal of identification marks, unlawful possession, issuing a
bad check, fraudulent use of an access device, vehicle theft.
Section 9 deals wth prior convictions. Second, third, and
fourth degree theft each has a provision that increases the
penalty one level if a person commits a |ower |evel of theft and
the person has two prior theft convictions within the previous
five years. The bill also changes the values related to the
penalty for crimnal mschief in the third, fourth, and fifth
degr ees.

2:22: 30 PM
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CHAIR FRENCH asked if crimnal mschief is generally the
destruction of sonebody el se's property.

M5. CARPENETI said yes. She continued to explain that the

changes in the bill would also apply to the crinmes of crimna
si mul ati on, m sappl i cation of property, and def r audi ng
creditors.

2:24.20 PM

CHAI R FRENCH asked if the departnment had taken a position on the
i dea of Senator Coghill's [to increase the threshold values for
theft.]

M5. CARPENETI sai d no.

SENATOR W ELECHOABKI  questioned why DOL had not taken a
posi tion.

M5. CARPENETI explained that it would be awkward for DOL to take
a position when it was prosecuting people for crines under the
law as currently witten.

SENATOR W ELECHOWSKI expressed a desire to hear t he
adm ni stration's position.

2:25: 42 PM
CHAI R FRENCH asked Ms. Carpeneti to work on getting a response
fromthe departnent that was sonething nore than "no position."

M5. CARPENETI referenced an earlier question and relayed that a
class B m sdeneanor carries a maxi num fine of $2,000. A class A
m sdeneanor carries a nmaxi nrumfine of $10, 000.

CHAI R FRENCH recapped that the penalty for a class B m sdeneanor
is 90 days in jail and a maxi num fine of $2,000. The penalty for
a class A m sdeneanor is one year in jail and a maxi mum fine of
$10, 000. The penalty for a class C felony is 5 years in jail and
a maxi nrum fine of $50, 000.

2:27: 01 PM
M5. CARPENETI added that the penalty for a class B [felony] is
10 years in jail and a maxi mum fine of $100, 000.

Section 17 anends the elenents of the crinme of distribution of
i ndecent materials to mnors. This is in response to a finding
by a federal district court j udge that this law is
constitutionally overbroad. The proposal is to require the state
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to prove that the defendant intentionally and know ngly
di stributed, or possessed with intent to distribute, prohibited
material to a person that the defendant knows is a child under
age 16 or believes to be a child under age 16.

CHAIR FRENCH asked if the key change is the insertion of the
word "intentionally" on page 8, line 8.

M5. CARPENETI replied the key words are "intentionally" and
"knows" on page 8, lines 8 and 11. A person intentionally
di stributes prohibited material and knows it is to a child who
is under 16 years of age.

CHAIR FRENCH commented that it is hammering the nental state of
t he of f ender.

V. CARPENETI  agr eed. She noted that the Anerican Gvi
Li berties Union (ACLU had testified on various provisions of
the bill, but had not raised concerns about this particular
change.

Sections 18-20 contain provisions of SB 186. These statutes need
to be change in response to the Blakely and Apprendi deci sions.
Under the law, a person who is found guilty but nmentally ill may
not be released from incarceration wuntil the person is
determined not to be a danger to him or herself or the public.
That may nean that the person would not qualify for mandatory
parole, which effectively raises the possible penalty for that
person. Under Blakely and Apprendi, the decision of whether a
person is guilty but nmentally ill nmust be made by the jury or
the court and that finding nust be nmade by proof beyond a
reasonabl e doubt .

Section 21 is a new provision. It allows a wtness in a
conpetency hearing to testify by contenporaneous two-way Vvideo
tel econference if the court finds that the wtness would have to
travel to the hearing by air and that the procedure is fair to
the parties. Although the confrontation clause generally applies
to trial procedures, DCOL believes the conpetency hearing is
enough different that it is justifiable. Conpetency is decided
by a judge, the burden of proof is by a preponderance of the
evidence, and the burden is placed on the party that raises the
i ssue. That is generally the defendant.

2:31: 06 PM
CHAI R FRENCH asked if this had been tried in Al aska.
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M5. CARPENETI said no; it is new law that wll |I|ikely be
chal l enged. However, DOL believes it is on solid ground under
the circunstances of conpetency hearings held in rural areas.

Section 22 changes the general rule about preponderance of the
evidence as the burden of proof to reflect the changes since
Bl akel y and Apprendi .

Sections 23 and 24 add provisions to ensure that there is nutual
agreenent about changing the terns of an Alaska Rules of
Crimnal Procedure Rule 11 agreenent after it has been inposed

| f a defendant, as part of a Rule 11 plea agreenent, agrees to a
particular period of probation, the court nmay not reduce the
period of probation wthout the consent of the prosecution.
[ This effectively overrules the decision in State v. Henry, 240
P. 3d 846.] The court still has to apply the Chaney criteria in
deci ding how nmuch suspended tine to inpose for the violation of
probation, but unless the parties agree, the court cannot reduce
the period of probation that was agreed upon for sentencing.

2:33: 14 PM
CHAIR FRENCH nentioned the recent U S. Suprenme Court decision
that had to do wth the assistance of counsel in plea

agreenents. He did not recall that it touched on changing terns
of a plea agreenent.

M5. CARPENETI responded that this would reverse the decision in
State v. Henry, which allowed the judge in a negotiated plea to
reduce the term of probation. She said it is DOL's position that
the parties should abide by the terns of a plea bargain and one
party should not be able to nake a unilateral reduction in the
ternmns.

Section 25 is a conform ng amendnent to reflect the Blakely and
Apprendi decisions. It amends the sentencing law for nurder in
the first degree to change the burden of proof that the
def endant subjected the victim to substantial physical torture
or that the defendant was a peace officer who wused their
authority to facilitate the nurder. Current statute provides for
a clear and convincing burden on the prosecution and now the
state nust prove these factors beyond a reasonabl e doubt.

Section 26 clarifies that if a sentence is inposed that would
preclude the defendant from receiving good tine, the jury mnust
determ ne the factual issue. For exanple, if a person has been
convicted of first-degree murder of a peace officer, the jury
must determne the factual issue that the victim was a peace
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of ficer beyond a reasonable doubt. In addition, if a court is
sentencing a person who is subject to a presunptive range and
the prosecution seeks to increase the range by proof of certain
aggravating factors, the jury nust determne the factual issue
by proof beyond a reasonabl e doubt. She confirned that this also
cones fromthe Bl akely and Apprendi deci sions.

Section 27 adds new subsections to AS 12.55.155. Subsection (i)
deals wth the aggravating factor under AS 12.55.155(c)(10) that
the defendant's conduct was the nobst serious in the definition
of that offense. In that circunstance, the court may raise the
sentence above the sentencing range for that class of offense.
The facts of the offense that might justify the finding have to
be found by the jury beyond a reasonable doubt. Then the |egal
conclusion that that conduct is the nost serious in the range of
that of fense ought to be deci ded by the judge.

Subsection (j) says that once a factor in aggravation has been
found according to law, the court is allowed to sentence the
person up to the maximum term of inprisonnent. If it is a prior
offense, the finding can be nmde by the judge. Additional
factors in aggravation do not need to be determi ned by the jury,
but can be found as mtigating factors by the trial judge by
cl ear and convi nci ng evi dence.

CHAI R FRENCH summarized that it is necessary to prove at |east
one aggravator to the jury beyond a reasonabl e doubt. Additional
aggravators fall under the clear and convincing standard.

M5. CARPENETI clarified that, in this particular case, the first
aggravator may not have to be found by the jury, because one of
the aggravating factors is five or nore prior offenses. The
courts have found that those have already been found by a jury
beyond a reasonabl e doubt.

2:38: 54 PM
SENATOR COGHI LL asked where Bl akely appli es.

MS. CARPENETI explained that the Bl akely and Apprendi decisions
say that if a fact could raise the maxi mum penalty for a crineg,
the fact finder nust nake that determ nation beyond a reasonabl e
doubt. If a prior conviction has already been found by a jury
beyond a reasonabl e doubt, it is not necessary to go to the jury
again to make a subsequent fi nding.

SENATOR COGHI LL asked if the Blakely and Apprendi decisions
all ow the judge to apply aggravators.
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M5. CARPENETI said vyes; the jury has already nmde the
determ nation or the court has already found anot her aggravating
factor.

Sections 28 and 29 are conformng to the provisions in Sections
23 and 24 that say the court cannot change the ternms of a
negoti ated plea w thout the consent of all parties.

Section 30 adds a rule to the Alaska Rules of Crimnal Procedure
to address the use of testinony by contenporaneous two-way video
conference in a trial. It is rmuch nore limted than the
procedure in the bill for conpetency hearings, because of the
Si xth Amendnent right to confront and cross exam ne W tnesses

This rule follows the guidelines in Maryland v. Craig, which
approved renote testinony of a child. The requirenents are that
inmportant public policy nust support the use of the renote
testinmony, the witness is wunavailable, and the testinony is
subject to cross exam nation and given under oath. This has been
upheld by the U S. Suprene Court and the Second Crcuit Court of

Appeal s.

2:42: 06 PM

CHAIR FRENCH highlighted Justice Scalia s extrenely powerfu
di ssent and suggested nenbers read that before taking final
action on that aspect of the bill.

M5. CARPENETI pointed out that Alaska's procedure for children

AS 12.45.046, is simlar to the procedure that Maryland v. Craig
upheld. The Alaska Court of Appeals has also wupheld the
pr ocedure.

2:43: 22 PM
SENATOR PASKVAN referenced the phrase "as if the wtness were
sitting in the courtrooms wtness stand.” on page 13, line 30.

He asked if that requires the canera literally to be there.

M5. CARPENETI replied the canmera has to be where the witness is.
To make this as close to face-to-face as possible, the w tness
has to be able to see everybody in the courtroom and everybody,
i ncluding the public, has to be able to see the witness. This is
not a child proceeding and will probably be used infrequently.

SENATOR PASKVAN read |ine 29 and comented that nultiple screens
may be needed.
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M5. CARPENETI said it is a good point and she may offer a
suggesti on.

SENATOR PASKVAN stressed the inportance of "getting it right”
since it is part of the confrontation clause.

CHAI R FRENCH confirnmed that the cases are clear that it is nore
than just the verbal testinony of a witness. It is the witness's
coloring, perspiring, body |anguage and ot her visual "tells."

2:47: 39 PM
MS. CARPENETI said Section 31 notices there is an indirect court
rul e anendnent in Section 26.

Sections 32-34 include applicability provisions, conditional
effect of the court rule change, and the effective date of July
1, 2012.

SENATOR PASKVAN referred to Section 30 and asked how defense
counsel could submt a docunent to a renpte w tness w thout
ti pping their hand ahead of tine.

M5. CARPENETI said she suspects that the video technician would
hand it to the witness at the appropriate tine.

SENATOR PASKVAN commented on the potentially confidential nature
of these docunents.

M5. CARPENETI pointed out that the bill provides that the tria
court will establish procedures for taking the testinony. She
acknow edged that the court would have to consider how to do
this fairly and efficiently.

2:51:56 PM

CHAIR FRENCH noted that WMafia boss Vincent "The Chin" G gante
chal l enged the judge for allow ng two-way video testinony in his
trial. The judge ordered it based on his inherent power under
federal Crimnal Rule 2 and 57(b). He asked if Al aska has
simlar rules of evidence.

M5. CARPENETI said there are parallels in Alaska |law and the
court could arguably do it now in its inherent power. However,
DCOL believes it would be better to have a rule that follows what
the U S. Supreme Court set out.

SENATE JUD COW TTEE - 15- April 4, 2012



CHAI R FRENCH asked how she would address the slippery slope
argunent that allowing renote testinmony in one trial wll nmake
it nore difficult to disallow others

M5. CARPENETI said the witness has to be unavail able as defined
under the civil and crimnal court rules. The standard is clear
and convincing evidence and the circunstances are |linmted. She
reiterated her expectation that this would not be broadly used.

CHAI R FRENCH said he would like to hear fromthe Court System on
this point to understand the inplied financial obligation.

2:54: 37 PM

NANCY MEADE, GCeneral Counsel, Alaska Court System stated that
the court submitted a zero fiscal note with the understanding
that the bill would not inpose a requirenent to install any
video conferencing system However, the court generally would
like to nove toward nore video conferencing. She stated that the
court does not have an opinion on video conferencing permtted
under the bill but it does have sonme capacity for video
conferences. She did not know if the court has the specific
ability to allow the wtness to see three different places at
once as this rule would call for, but it is conceivable that
sonme courts will have good high quality video equipnent in the
future. It may be available in sone | ocations already.

CHAIR FRENCH asked if her position is that it would be the
obligation of the state to provide the equipnent.

2:56: 23 PM
M5. MEADE said she had not given it conplete thought but the
court is working to increase video capabilities.

CHAIR FRENCH asked the nunmber of superior courtroons in the
st at e.

M5. MEADE replied there are about 45 court |ocations, and she
woul d follow up on the specific nunber of courtroons.

2:57: 44 PM
[ CHAIR FRENCH held SB 218 in conmittee.]

2:57:49 PM

There being no further business to cone before the conmttee
Chair French adjourned the neeting at 2:57 p. m
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