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ACTI ON NARRATI VE

1:35: 07 PM

CHAIR HOLLIS FRENCH called the Senate Judiciary Standing
Commttee neeting to order at 1:35 p.m Present at the call to
order were Senators Coghill, Welechowski, and Chair French

HB 56-1 NCLUDE ARSON I N CRI MES OF CONSPI RACY

1:35:39 PM

CHAIR FRENCH announced the consideration of HB 56, "An Act
making arson in the first degree and arson in the second degree
serious felonies for purposes of application of the crinme of
conspiracy.” Finding no questions, coments or discussion, he
asked for a notion.

1:36: 10 PM
SENATOR W ELECHOANSKI noved to report HB 56 from conmttee with
i ndi vi dual recommendati ons and attached fiscal note(s).

CHAI R FRENCH announced that w thout objection, HB 56 noved from
t he Senate Judiciary Standing Conmittee.
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HB  6- REMOVI NG A REGENT

1:36:31 PM

CHAI R FRENCH announced the consideration of HB 6, "An Act
authorizing the governor to remove or suspend a nenber of the
Board of Regents of the University of Alaska for good cause; and
establishing a procedure for the renoval or suspension of a

regent." He noted that Legislative Legal issued opinions in
response to Senator Coghill's question about the retrospective
aspects of the bill, and he was right. There was no reason for
the bill to be retrospective.

1:37: 14 PM

SENATOR COGHI LL npoved Amendnment 1, which would del ete Section 4,
| ocated on page 6, lines 18-21.

CHAIR FRENCH announced that wi thout objection, Amendnment 1
passed. Finding no further questions or discussion, he solicited
a notion.

1: 37: 55 PM
SENATOR W ELECHOWBKI noved to report Senate CS for CS for HB 6,
Ver si on G as anended, from commttee with i ndi vi dual

recomendati ons and attached fiscal note(s).

CHAI R FRENCH announced that w thout objection, SCS CSHB 6(JUD)
moved fromthe Senate Judiciary Standing Conmttee.

1:38: 20 PM
At ease from1l:38 p.m to 1:39 p. m

SB 180- NATURALLY OCCURRI NG ASBESTCOS | N GRAVEL

1:39:35 PM
CHAI R FRENCH announced the consideration of SB 180 and asked for
a notion to adopt the proposed commttee substitute (CS).

SENATOR W ELECHOANSKI noved to adopt the work draft CS for SB
180, | abeled 27-LS1219\ X, as the working docunent.

CHAIR FRENCH announced that w thout objection, version X was
before the conmttee.

1: 40: 06 PM

DAVI D SCOIT, staff to Senator Donny O son, said CS for SB 180,
version X, nade three changes. 1) It renoved immunity for the
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st at e; 2) it rermoved the requirenent for Departnent of
Transportation and Public Facilities (DOIPF) and Departnent of
Natural Resources (DNR) to maintain a database; and 3) it
removed the | egislative findings and purpose section.

At Senator French's request, he provided a sectional analysis.

Section 1 anends AS 09.65 by adding a new Sec.
09.65.245 - Imunity for certain persons supplying or
using gravel or other aggregate material; limtations
on asbestos-related actions against defendants. This
woul d provide immunity to |andowners and contractors
as long as they follow the provisions of a site-
specific plan, which is outlined in Section 3.

Section 2 anmends AS 18.31 by adding new sections to
new Article 2A - Naturally occurring asbestos. Sec.
18.31.250 tells how an entity would qualify for the
imunity offered in Section 1. The contractor nust
submt and get DOTPF approval of a site-specific plan
before gravel extraction can begin. To qualify for
imunity the contractor nust adhere to the plan,
including nonitoring and mtigation requirenents. Sec.
18.31.260 defines the mninum detectable anmount of
asbestos as 0.25 percent by mass as the baseline for
the presence of naturally occurring asbestos in gravel
or aggregate materi al .

Section 3 anends AS 44.42 by adding four new
subsections to new Article 3A - Use of Mterials
Cont ai ni ng Naturally Cccurring Asbestos.

Sec. 44.42.400 - Admnistration and designated use
areas, designates a single DOTPF enployee to oversee
the program It delineates how a designated area
within a municipality or community can be established
and how a designated area that is not wthin a
muni ci pality or conmunity can be established.

Sec. 44.42.410 - Site-specific use plan, requires a
contractor to submt a site-specific use plan that:
(1) describes the proposed use of the gravel that has
natural |y occurring asbest os; (2) denonstr at es
conmpliance with the law, (3) outlines long-term
mai nt enance of the conpleted project; (4) describes
how the gravel with naturally occurring asbestos woul d
be contained; (5) describes how the gravel wll be
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sealed if it 1is economcally unreasonable to be
contai ned; and (6) describes how, if the requirenents
under (4) and (5) are economcally unreasonable, the
gravel containing naturally occurring ashestos will be
used in order to prevent the asbestos from becom ng
airborne. Consideration nust be given to vehicle
traffic, r oad mai nt enance, or gr adi ng. Under
subsection (b), the state is required to develop a
site-specific plan when it is the principal contractor
for a public transportation facility. Subsection (c)
requires DOTPF to review each site-specific use plan
and either work toward approving or disapproving the
pl an. Subsection (d) prohibits DOTFP from approving a
plan to wuse gravel that <contains nore than the
threshold |evel unless it is determined to be
econom cally wunreasonable to do otherwi se, and the
gravel containing naturally occurring asbestos wll
not be used for a surface application.

Sec. 44.42.420 - Regul ations, gives power to DOTPF to
wite regul ations.

Sec. 44.42. 430 - Definitions, defines naturally
occurring asbestos.

Section 4 adds a new section to the uncodified |aw
titled, InterimProject Authorization.

Section 5 adds a new section to the uncodified | aw of
the State of Alaska titled, Interim Standards for
Appl i cation of Asbestos Bul k Testi ng.

Section 6 is the effective date.

1:44: 13 PM
CHAIR FRENCH asked if there was a definition for "economcally
unr easonabl e. "

MR, SCOTT said no, but it was addressed in the regulations
section on page 9, line 23. Paragraph (8) says that DOIPF nust
include in regulation "guidelines for determ ning whether the
cost associated with the wuse of gravel or other aggregate
material free from naturally occurring asbestos under AS
44.42.410(d) is econom cally unreasonable."”

CHAI R FRENCH asked if this CS was nodeled after the bill noving
t hrough the ot her body.
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MR. SCOIT said yes, with several differences. In SB 180, the
| egislative findings and purpose section was renoved, the
bl anket inmmunity was limted, and gravel and other aggregate
mat erial containing naturally occurring asbestos cannot be used
as a surface application. The House version did not nake these
changes.

CHAIR FRENCH noted that the prohibition against NOA gravel as a
surface application was located in paragraph (2) on page 7,
lines 3-4. He reviewed the provisions in paragraphs (4), (5),
and (6) and commented that before the bill |eaves, this nmay be
one area to give guidance to the departnent to put sideboards on
the idea of "econom cally unreasonable.”

1:47:01 PM
SENATOR COGHI LL asked if NOA gravel could be used generally to
build a road as long as it was capped.

MR. SCOIT deferred to M. Healy.

1:47:52 PM

ROGER HEALY, Chief Engineer, Departnent of Transportation and
Public Facilities (DOTPF), said that DOIPF would consider for
surface application anything that would provide a long-term
solution to preventing naturally occurring asbestos fibers in
gravels from becomng airborne. Considerations would include
chip sealing, dust palliatives, pavenent, and overall coverage
wi th non-asbestos materi al .

SENATOR COGHI LL asked if gravel containing naturally occurring
asbestos could be used as long as it was capped with an NOA-free
mat eri al .

MR. HEALY said yes, a contractor could use NOA nmaterial for
underlying courses, but the site-specific plan would require a
covering material that did not contain asbestos.

SENATOR COGHI LL asked if the road shoulders would have to be
m tigated.

MR. HEALY said yes.

CHAI R FRENCH asked if the comm ssioner would be responsible for
approving the site-specific plan.
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MR. HEALY replied that a DOTPF enployee who had expertise in
determining longevity of a particular surface course for a
particul ar use would be tasked with that responsibility.

1:51:11 PM
CHAI R FRENCH asked himto comment on the process of using gravel
that contains asbestos as a base and a final layer of non-

asbestos materi al .

MR. HEALY said DOTPF did not have any new projects where it used
this type of construction, but it had been used in other states.
DOTPF nodeled California |aw, which requires the asbestos to be
cover ed.

CHAI R FRENCH asked how Il ong the California standards had been in
pl ace.

MR. HEALY replied the final NOA regulations were in place in
early 2002. Responding to a further question, he explained that
the departnent is always |looking for ways to build roads wth
the best, nost efficient and | east expensive materials avail able
within the area.

SENATOR COGHI LL asked what paraneters would be used to determ ne
econoni ¢ reasonabl eness.

MR. HEALY said that the considerations include the scale, type
and long term use of the project. The bill establishes that the
programis voluntary and a contractor who wants inmunity will be
required to develop a site-specific plan and undergo sone kind
of econom c reasonabl eness determ nati on.

SENATOR COGHI LL nentioned his experience with dust on the Tanana
Ri ver and questioned how valuable this would be if it didn't
al so include sonme way to eval uate those health risks.

MR. HEALY conceded that health risks associated with dust did
exi st and deferred further response to Dr. MLaughlin.

1:58:15 PM

CHAIR FRENCH referred to paragraph (e) on page 7, lines 5-15
t hat di scussed attachnment of a nonitoring and mtigation plan to
the site-specific plan. He asked if the project would be
nonitored after it was conplete and who would do the nonitoring.

MR. HEALY said that DOTPF envisioned that the contractor would
be responsible for nonitoring in order to maintain conpliance
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There would also be a provision for the contractor to provide a
mai nt enance and operations plan to the owner.

CHAIR FRENCH asked if, in nmst cases, the owner would be the
st at e.

MR. HEALY replied it could be the state, a nunicipality, or a
private owner.

SENATOR W ELECHOWEKI asked to hear from the Departnent of Law
(DOL) to verify that this would not exenpt the use of asbestos
for other purposes.

2:03: 06 PM

SARI THA ANJI LVEL, Assistant Attorney General, Cvil Division,
Transportation Section, Department of Law (DOL), said version X
was drafted to provide imunity only to those persons using,
transporting, or constructing anything that involved the use of
naturally occurring asbestos under the auspices of a site-
specific, approved DOTPF plan. The bill did not contenplate any
ot her uses.

SENATOR W ELECHOASKI asked, hypothetically, if the bill would
i mmuni ze someone who put a fire insulator in hones in Anbler
that contained naturally occurring asbestos.

M5. ANJILVEL said no. She added that while there was no | aw that
prohibited the use of naturally occurring asbestos for other
pur poses, anyone who chose to do so would not be covered by any
i muni ty.

SENATOR W ELECHOWBKI asked if the bill would provide immunity to
someone who processed naturally occurring asbestos and used it
in insulation, for exanple.

M5. ANJILVEL responded that she <could not <cite specific
regulations, but it mght fall into existing regulations
regardi ng processed asbestos.

CHAI R FRENCH highlighted that the operative words were "gravel
or other aggregate material."

M5. ANJI LVEL agreed.

2: 05: 47 PM
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SENATOR W ELECHOWSKI asked if there was a definition for "other
aggregate material" or if she could state for the record what
t hat woul d i ncl ude.

M5. ANJILVEL deferred the question to M. Healy.

CHAIR FRENCH noted that M. Healy had stepped away from the
witness chair. He asked Ms. Anjilvel if it was necessary to
define "economcally unreasonable"” to facilitate inplenenting
the statute.

M5. ANJILVEL opined that a definition nmay not be necessary
within the context of the site-specific plan. The broader the
mandate given to DOIPF to establish what is economcally
reasonable, the nore flexible it will be able to be.

CHAIR FRENCH responded that before extending inmunity he was
| ooking for a mninmum threshold bel ow which the state woul d not
go in its search for economcs.

M5. ANJILVEL said she understood the concern but it put DOIPF in
a difficult position with regard to upper limts, because there
was testinmony that no anmobunt of exposed asbestos was safe.

CHAIR FRENCH clarified that he was looking for an economc
threshol d. For exanple, using gravel that contained naturally
occurring asbestos would be 25 percent cheaper than sourcing
gravel that was asbestos free.

M5. ANJILVEL suggested |ooking instead at the standard of care
that DOTPF was required to use regarding the best interests of
the state. The circunmstances for evaluating each plan are uni que
and i nposing an econom ¢ threshold may tie DOTPF' s hands.

SENATOR W ELECHOWSKI asked if case law had interpreted
"econom cal |y unreasonable.™

MS. ANJILVEL said not in this context.

SENATOR W ELECHOWSKI asked how the decision would be nmade and
who woul d nake it.

M5. ANJILVEL replied it would be an agency decision and courts
typically give deference to agencies in the belief that they
have the expertise to nmake these calls. An engineer would make a
call as to whether it was practically reasonable to use NOA
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gravel or inport clean gravel and assess the nunbers against the
scal e of the project.

CHAI R FRENCH asked Ms. Cox to tell the conmittee about immunity
in general .

2:12: 24 PM

SUSAN COX, Chief Assistant Attorney GCeneral, Cvil D vision,
Torts and Wrkers' Conpensation Section, Departnent of Law
(DOL), stated that she represented the state and state enpl oyees
intort |lawsuits.

CHAIR FRENCH asked if there were other grants of immnity in
state | aw

M5. COX said yes and specifically cited the immunities in AS
09. 50. 250 and AS 09. 65.

CHAI R FRENCH noted that the current CS i muni zed the people that
do the work but not the state. He asked the pros and cons of
t hat i dea.

M5. COX confirmed that the current draft did not provide DOTPF
with the specific immnity that the House Finance version
provided. That did not nean that DOTPF would not have inmunity
under ot her provisions of state |law, she said.

CHAIR FRENCH asked if it was accurate to say that the bill
offered imunity for the execution phase, but not the planning
phase of a project.

M5. COX responded that the execution would not be on DOTPF.

CHAI R FRENCH sunmmarized that the contractor would execute the
site-specific plan that the state developed. The state could
potentially be liable for the having devel oped a bad plan, but
the contractor would not be liable for executing that plan.

M5. COX said the imunity required conpliance wth the site-
specific plan as well as conpliance with the nonitoring and
mtigation. She added that DOTPF would not have a specific
immunity created by this commttee substitute for devel oping the
pl an. However, it was nore than possible that DOIPF would be
subject to imMmunity under sonme other provision of state |aw. The
di scretionary function immunity in AS 09.50.250 would likely
cover the devel opnent of the site-specific plan and adoption of
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the regul ations. Policy naking operations were a classic exanple
of things for which the state cannot be sued, she said.

2:19: 31 PM

CHAI R FRENCH asked if any other state enjoyed inmmunity for using
gravel that contained naturally occurring asbestos in its road
proj ects.

M5. COX replied she was aware that California had standards
regarding naturally occurring asbestos that were utilized in
developing this legislation, but she was not famliar with the
state law in that regard.

CHAI R FRENCH said his understanding was that Al aska would be the
only state to grant any inmunity in this area. He asked to be
notified if she | earned anything to the contrary.

He asked if she would agree or disagree that the inmunity for
| andowners did not appear to be tied to any site-specific plan
use.

M5. COX said the imunity in Section 1, subsection (a)(1),
appeared to be based solely on ownership of land, within an area
designated by DOTPF, that had naturally occurring asbestos
exceeding 0.25 percent. She added that there may be sone overl ap
with the existing inmunity in state law for personal injury or
deat h occurring on uni nproved | and.

CHAI R FRENCH asked if there were other immunities in state |aw
related to construction projects and material s.

M5. COX said she was not famliar with any inmunity that
specifically related to the use of materials for construction.

CHAI R FRENCH questioned whether there was a way to ensure, now,
in the law that future maintenance woul d take pl ace.

M5. COX replied that was not her experti se.

CHAIR FRENCH nused that the answer was probably no. It would
probably be necessary to set mmintenance funds aside initially
to ensure a particular maintenance schedule, because a future
| egi sl ature may not appropriate the funds.

2:23.:25 PM
SENATOR PASKVAN j oi ned the comm ttee.
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M5. COX said that to preserve the imunity it would be in the
contractor's best interest to follow the nonitoring and
mai nt enance schedul e.

CHAIR FRENCH asked if she had any input with regard to putting
si deboards on the term "econom cally unreasonabl e."”

M5. COX replied she did not deal with the devel opnent of policy.

2:25: 32 PM

DR. JCE MCLAUGHLIN, State Epidemologist, D vision of Public
Health, Departnent of Health and Social Services (DHSS),
i ntroduced hi nsel f.

CHAI R FRENCH recalled that his previous testinony was that there
was no safe | evel of asbestos.

DR. MCLAUGHLIN confirnmed that there was no safe threshold for
ai rborne exposure to asbestos.

CHAIR FRENCH asked if the relationship was linear. Geater
exposure would increase the health risks, whereas |ess exposure
woul d decrease the |ikelihood of getting sick.

DR. MCLAUGHLI N said that was correct.

2:26: 40 PM

SENATOR W ELECHOANSKI referred to the public health report of
pl eural changes in residents of Anbler, Kobuk, Shungnak, and
Ki ana, based on a review of their chest x-rays. He asked how
that data m ght extrapolate to the popul ati on as a whol e.

DR, MCLAUGHLIN noted that he sent a witten response to the
question. He summarized that his research found that there was
no formal surveillance system for pleural changes anong the
general state or U S. populations. An expert in the field, Dr.
Al Franzblau with the University of M chigan School of Public
Health, stated that an accurate estimate was very difficult to
make Dbecause of the wde variability in the sensitivity and
specificity of diagnosing pleural changes from x-rays. Dr.
Franzblau further stated that he had seen papers that estimted
from 1-10 percent variability in the prevalence of pleural
abnornalities anong people with no known exposure to asbestos

The wvariation depended on the population being studied, the
nmet hodol ogy enpl oyed by the researchers, and the experience and
training of the individuals reading the x-rays.
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CHAI R FRENCH confirned that Dr. MlLaughlin's report arrived that
day and relayed that the nenbers probably had not had tine to
review it carefully.

He asked Ms. Hensley if the current CS satisfied NANA s concerns
and if the corporation would go forward with road projects if
the bill were to pass.

ELI ZABETH HENSLEY, Corporate and Public Policy Liaison, NANA
Regi onal Corporation, Anchorage, AK, said yes; NANA would do
what it could to make gravel available so that the nearly $10
mllion in projects could be conpleted, thereby inproving the
quality of life in Anbler.

CHAIR FRENCH asked if she had any thoughts regarding a
definition for "economcally unreasonable"” and if she thought
that use of gravel <containing naturally occurring asbestos
should be at |east 25 percent cheaper than the use of asbestos-
free gravel.

M5. HENSLEY deferred to the sponsor and the admnistration who
woul d draft the regul ations.

CHAIR FRENCH asked if NANA had considered the provision in
paragraph (2) on page 7, lines 3-4. It prohibits in a conpleted
project the use of gravel or other aggregate material containing
natural ly occurring asbestos for a surface application.

M5. HENSLEY said she was aware of the change and it would not be
an obstacl e.

2:32:15 PM

CHAI R FRENCH asked M. Healy what percentage of a road was the
surface and, by extrapolation, how nuch asbestos-free gravel
woul d be required to build a road under the bill.

MR. HEALY discussed alignnment, terrain, enbanknent height,
avai lability of non-NOA nmaterial, typical road nmaterials such as
D1 gravel and concluded that he could not give a specific
answer .

2:34:14 PM
SENATOR PASKVAN asked if the Nome projects were del ayed because
cl ean gravel was not avail able |ocally.

MR. HEALY clarified that the projects that were nost affected
were in the comunities of Anbler and Kobuk. The del ayed DOTPF
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projects were the runway extension at Anbler and a road to the
sewage | agoon. He relayed that the prelimnary results from an
extensive testing program in the area indicated that sone
sources of NOA gravel had very |ow concentrations of asbestos.
Sonme of those sources were not accessible by road so there was a
cost associated with getting the material to the projects.

CHAI R FRENCH asked him to consider whether it would be workable
to set an economic threshold and say it had to be 25 percent
cheaper to use NOA gravel than asbestos free gravel.

MR. HEALY replied he would not recomrend confining DOTPF to a
percentage of overall construction cost. He stated a preference
for having flexibility wthin the regulations to identify what
was econom cal |y reasonabl e.

CHAIR FRENCH asked what the estimated cost of the runway
ext ensi on was.

MR. HEALY said the current construction funding was between $13
mllion and $15 million.

CHAI R FRENCH asked what the estinated cost of the sewage |agoon
road was.

MR. HEALY estimated it was |l ess than $10 milli on.

CHAI R FRENCH asked what it would cost to build a road to the
identified clean gravel sources.

MR. HEALY offered to follow up with the information

SENATOR PASKVAN asked if the runway extension would have a
finish surface of asphalt or gravel.

MR. HEALY replied the original intent was non-pavenent, but the
final decision would balance the availability, applicability,
and cost of non-NOA nmaterial .

SENATOR COGHI LL expressed a desire for nore information on the
general imunity.

CHAIR FRENCH clarified that the current version gave imunity to
the contractor, not the state.

SENATOR COGHI LL said that today he heard that imunity applied
generally in other areas of the state |aw
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CHAI R FRENCH asked Ms. Cox to address the question.

2:42: 17 PM

M5. COX explained that what she was referring to earlier was
that there are other provisions in state law that nay provide
immunity for at l|east some of the functions that DOTPF woul d

carry out in fulfilling the requirenments under this law, just as
it would in other aspects of inplenmenting state |law. The current
bill did not offer imunity with regard to the regulations that

DOTPF would inplenment, but imunity elsewhere in the statutes
woul d probably apply.

SENATOR COCGHILL said his reading was that the state could be
| iabl e because of its planning, but he was hearing that it nmay
not be true.

M5. COX agreed that nothing in the current bill said a person
could not sue the state. If that happened, state would use other
provision in state law to defend itself.

CHAI R FRENCH announced he woul d hold SB 180 in conmttee.

2:45: 01 PM

There being no further business to cone before the conmttee
Chair French adjourned the neeting at 2:45 p. m
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