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ACTI ON NARRATI VE

1:35: 07 PM

CHAIR HOLLIS FRENCH <called the Senate Judiciary Standing
Commttee neeting to order at 1:35 p.m Present at the call to
order were Senators Coghill, Welechowski and Chair French.

OVERVI EW BONDI NG REQUI REMENTS FOR MAJOR M NE PRQJECTS

1:35: 20 PM

CHAI R FRENCH announced the business before the conmttee would
be to explore the legal question of how to bond a m ning project
t hat goes through a sal non stream He explained that he wote to
Conmi ssioner Dan Sullivan, on January 20, 2011, to ask this
guestion after the proposed Chuitna coal strip mne canme to his
attention and he found that the Al aska Surface Coal M ning
Control and Reclamation Act had a bonding requirenment. He
par aphrased the following letter:

PacRim Coal has applied to the Departnent of Natural
Resources for a permt to mne coal in the Chuitna
watershed. | am witing to you out of concern
regarding one aspect of the permtting process and
that is the setting of a reclamation bond under AS
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27.21.160 of the Alaska Surface Coal Mning Control
and Recl amati on Act (ASCMCRA).

PacRims plan for the mne's devel opnent would renove
11 mles of Mddle Creek, a mpjor tributary of the
Chuitna River and a stream identified by the
Department of Fish and Ganme as "significant to
salnon.”™ By 'renove' | nean just that: the plan calls
for diverting all of the water out of the streanbed

the renoval of nore than 300 feet of overburden and
then mning the exposed coal seans.

Wile there is currently no law on the books that

prohibits mning through a stream - in contrast to the
logging rules which require buffers around salnon
streans - the reclamation bond statute stands as a

significant hurdle for this project to clear. The bond
is in place to nake certain that PacRim fulfills its
obligation to conplete its reclamation plan. The
difficult issue you face is setting the anount of the
recl amati on bond given the absence of any precedent in
Al aska for permitting mning in active sal non streans.

There is sonme |legal precedent, however, on this
particular question. Trustees of Alaska v. Gorsuch,
835 P.2d 1239 (1992) involved several di sput es
surrounding a proposal to mne coal in the Chuitna
area by the D anond Shanrock-Chuitna Coal Joi nt
Venture, a conpany related to PacRim The Trustees
case in part took up the question of whether DNR in
setting the anount of the reclamation bond, may assune
conpliance with the requirements of the reclamation
plan. Drawing from earlier cases, the court concluded
that ASCMCRA requires DNR to base the bond anount on
the assunption that the applicant will violate its
permt ternms. 835 P.2d at 1248. This assunption takes
on a greater significance given the difficulty of
PacRimMs restoration obligations.

| ndeed, many scientists are skeptical of PacRinms
pl ans. For exanple, Professor Palner of the University
of Maryland in her "Report on Chuitna Coal Project of

PacRim Coal" points out that the conmpany wll be
attenpting to "create a stream after all the natural
flow paths and |andscape topography have been

destroyed. This is not even in the realm of anything
that has been scientifically tested and is certainly
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not within the realm of what is considered ecol ogica
restoration.” The report also notes that "Even wth
far less damage to a site, streamrestoration projects
that involve channel nodification have an extrenely
high failure rate.”

| hope it is clear fromthe foregoing that in ny view
the project as proposed should not be permtted.
Shoul d you cone to a different conclusion, please keep
these considerations in mnd as you weigh the anount
of the reclamation bond.

CHAI R FRENCH said he's had an enduring interest in the question
and the commttee has the opportunity to hear from scientists
who can offer legislators and the adm nistration sone guidance
on the matter.

1:38:22 PM
MARGARET PALMER, Ph.D., Professor of Entonology and Biology,
University  of Mar yl and, and Director, Nat i onal Sci ence

Foundati on, National Socio-Environnental Synthesis Center, said
she was an expert on stream restoration and had experience
dealing with the inpacts of surface mning on streans. She
reviewed the proposed mning project in the Chuitna River
wat ershed and said she would describe irrefutable scientific
evidence that inpacts of the project will be irreversible and
that reclamation to support future salnmon runs was not
technol ogi cal ly feasible.

DR. PALMER said she would focus on three areas. First, the
exanples of reclamation and restoration projects that have been
cited do not denponstrate that restoration at Chuitna 1is
possi bl e. Second, the project pr oposes restoration and
reclamation of the Chuitna site to support salnon, but it would
actually require creation of streans and rivers, which is
outside the realm of credible science. Third, the extensive
scientific docunentation of failed restoration projects in
wat ersheds far less inpacted than what is proposed for the
Chuitna watershed denonstrate the near zero |ikelihood of
success for the Chuitna reclamation and restoration.

1:43: 20 PM
CHAI R FRENCH asked if she was aware of any project that renoved
a streamand created it again after a nunber of years.

DR. PALMER replied there were no successful exanples. She
relayed that she led the project |ooking at 38,000 river and
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stream restorations in the U S. and not one of those is simlar
in scope to what is proposed for the Chuitna watershed. The
Chuitna  proposal falls outside the realm of what IS
scientifically considered restoration.

SENATOR W ELECHOWSKI asked what PacRim planned to do with the
water in the stream

DR. PALMER said another scientist wll talk about the
hydrol ogi cal flow paths, but that is part of the problem because
di gging through the stream to beneath bedrock wll destroy the
flow paths. To begin to answer the question of what w |l happen
to the water, it wll be necessary to determne the current
structure of the groundwater flow paths. Even then it isn't
clear what wi Il happen afterward.

SENATOR W ELECHOWBKI asked for basic nunmbers as to the size of
t he stream

DR. PALMER replied she didn't know the width, but it's large
enough to support salnon. She said that M. Trasky wll talk
about the inportance of upwelling groundwater to keep the water
warm enough for the salnon eggs to survive through the wnter.
There is no guarantee those flow paths can be recreated once
t hey are disrupted.

1:46: 36 PM

DR. PALMER said the failure rate is very high on nuch sinpler

restoration projects, and "Wiat this nmeans is that |arge-scale
failure at Chuitna is inevitable.” Although the field of stream
restoration has advanced significantly in the past 10 years,

numerous studies reflect failures that typically include
inability to restore even the insect community. The current

status of technology for stream reclamation is only useful in
intact water networks and is neither designed nor tested for

situations in which the underlying soils, geology and associ ated
groundwat er fl ow paths are destroyed.

DR. PALMER offered her view is that there is no evidence that
reclamation of the streanms and wetlands in the Chuitna watershed
is feasible. In fact, there is strong evidence that it is not
feasible, based on rigorous science in which much snaller
projects have not led to restoration, particularly of sal nonids.
Technol ogy that has been successful in watersheds is for nuch
nmore nodest projects. She concluded, "You should recognize that
if the watershed is mned as proposed, you will not regain the
sal non popul ations that frequent the streanms now. "
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1:48: 30 PM
CHAI R FRENCH asked her to remnd him of her position with the
Nat i onal Sci ence Foundation (NSF).

DR. PALMER rel ayed that she was a professor at the University of
Maryl and, and recently received a $60 mllion grant to direct
the new NSF center. It is an international center that hosts
researchers from across the wrld to do state-of-the-art
research on environnmental issues to balance the needs of people
and the environnent.

SENATOR W ELECHOWBKI asked if she was saying that the 30 permts
required for this project weren't sufficient to protect the
recl amati on of the salnon the stream

DR. PALMER said that's correct; Alaska has many individual
requi renents, but it has no form of conprehensive eval uation and
mtigation plan.

SENATOR W ELECHOWNSKI asked if any of the 78 independent
restoration projects went through the extensive National
Environnental Policy Act (NEPA) permtting process.

DR. PALMER replied some of those were done in Europe and
Australia, but the ones that were done in the US. did go
through the NEPA process. She added that she had extensive
experience |ooking at projects in the coal mning regions of
West Virginia and Kentucky, and therefore was famliar with the
ki nds of projects that have been attenpted.

1:50: 44 PM
SENATOR COGHI LL asked if her perspective was to protect the
stream at the cost of any human activity.

DR. PALMER clarified that her role was to discuss the scientific
evi dence of whether or not salnmon restoration was |ikely under
the present plan. She tal ked about being pragmatic about making
decisions and balancing the <costs and benefits, and being
scientifically honest about what is and is not possible.

SENATOR COGHI LL said he was trying to put this in context
because both sides have experts when econonic interests clash.

DR. PALMER suggested he | ook at the evidence that is supported
by peer-reviewed literature. It is evidence fromthe scientific
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cormmunity and does not have a specific perspective one way or
t he ot her.

CHAI R FRENCH asked her to explain the neaning of peer-revi ewed.

DR. PALMER expl ained that the concept is that when a scientific
study is witten up it is sent to scientific experts in that
field to evaluate anonynously and judge whether or not the
information presented is done in an objective way. To publish
sonmething in peer reviewed literature, it is necessary to nake
the original data available. The NSF now has a requirenment that
that data be publicly available and posted on a website. This is
very different from a report that is produced for a particular
conpany that doesn't show dat a.

1:54: 13 PM

SENATOR W ELECHOWBKI noted that the reclanmation performance
standards wunder 11 AAC 97.200-240 require stream channels
di sturbed to be reestablished in a stable condition or |ocation.
He asked if she was saying it would be possible to neet the | aw,
but the stream will essentially be dead, or that it wll be
i npossible to neet the | egal standard.

DR. PALMER said she wasn't an attorney, but she believes the key
word is "stream" and a stable channel does not create a stream
that will support a sal non popul ati on.

SENATOR COGHI LL asked if she had experience with streans where
spawni ng occurred when it didn't previously occur, and if this
case mght fall into that type of study group

DR. PALMER replied there are success stories of restoration, but
not when the entire watershed and the source of the water flow
and ground flow patterns have been conpletely destroyed. This
proj ect proposes going through bedrock down nore than 300 feet,
whereas stream restoration deals wth surface processes. The
Chuitna project is outside the realm of what is considered
streamrestoration for reclamation.

SENATOR W ELECHOWNBKI asked if it could be done with an enor nous
anount of noney.

DR. PALMER said in her judgnent it's inpossible and she can't
i magine howit wll be possible to set a bond | evel.

CHAI R FRENCH t hanked Dr. Pal mer and recogni zed Lance Trasky.
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1:57:22 PM

LANCE TRASKY, owner, Lance Trasky and Associates, relayed that
he had 42 years of experience as a fisheries research biologist,
a habitat biologist, and a regional supervisor for the Al aska
Department of Fish and Gane (ADF&S), which issues habitat
permts for mning projects. He discussed the difficulty of
establishing a restoration bond for the proposed Chuitna coal
strip mne when neither the scientific literature nor the
exenpl ar projects support the claim that recreating a wld
Pacific salnobn stream and associated drainage has ever been
successful or is even feasible. He continued to say that it is
also unlikely that the spawning channel and rearing ponds
offered as interimmtigation would be successful in maintaining
the salnon runs from the Chuitna R ver tributaries for 25-50
years.

MR. TRASKY spoke of the substantial runs of all five species of
Pacific salnmon that the Chuitna River supports, and described
the first phase of mning that proposes to strip mne 8,000
acres of the three mmjor salnon producing tributaries. In one
tributary 11 mles of surface and subsurface material wll be
renoved to a depth of 300 feet. Reconstruction will require the
re-creation of both surface features such as wetlands and
subsurface features such as shallow and deep aquifers that
provide critical upwel ling groundwater that is «critically
inmportant to the winter survival of salnon eggs and |arvae in
cold climates. Re-creation of this nagnitude has never been done
and probably isn't feasible.

He disagreed with PacRim and DNR s contention that recreating a
productive salnon stream after strip mning is feasible, and
poi nted out that the projects they cited were not conparable and
did not support their claim A nunber of fisheries biologists
and hydrol ogists who were involved in these projects were asked
if they were conparable, and they all said no. Only three of the
projects involved salnon streans, and none were strip mned.
Moreover, none of the projects nentioned restoring aquifers or
groundwater, and all were snmall-scale by conparison. In a 2007
letter to the Environnental Protection Agency (EPA), the
National Marine Fisheries Service (NWFS) said the agency was
unaware of a successful salnmon stream restoration of this
magni t ude.

He relayed that PacRi m proposed to construct a spawni ng channe
and rearing ponds to replace the |ost salnon production for the
25-50 years before a new stream would be created. DNR also cited
the appearance of juvenile salnon in gravel pits adjacent to
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Granite Creek on the Kenai Peninsula and two Canadi an spawni ng
channels as confirmation that this nethod would successfully
repl ace the |ost production. However, the evidence shows that
ot her Canadi an spawni ng channels and all the spawni ng channel s
t hat have been constructed in Southcentral Alaska in the past 30
years have failed over tine.

CHAI R FRENCH asked himto tal k about spawni ng channel s.

MR. TRASKY expl ai ned that spawning channels are built when the
spawni ng habitat is lost, but the rearing habitat appears to be
fine. Sonetines there is upwelling groundwater and it's possible
to dig a channel near an existing spawni ng stream and pi pe water
into the bottom of the new channel where it wll upwell and
create natural channels where fish will spawn. This has been
done in Canada after 1ogging has damaged spawning streans and
Cook Inlet Aquaculture Association (CIAA) has built a nunber of
spawni ng channels in Cook Inlet over the years. He noted that
the ones in Cook Inlet have all failed over tine.

CHAI R FRENCH said he wasn't famliar with Cook Inlet Aquaculture
Associ ati on.

MR. TRASKY explained that it uses noney generated from fish
taxes to build hatcheries, stock salnmon for the sport fishery,
and build habitat. CIAA is quite good at what it does, but it
hasn't had success building spawni ng channels in Cook Inlet. He
acknow edged that there were juvenile salnon in the gravel pits
adjacent to Granite Creek, but the effort by ADF&G and DOTPF to
convert the Quartz Creek gravel pit on the Sterling H ghway to
sal non spawni ng and rearing habitat has been a failure.

SENATOR W ELECHOWEKI commented that there were salnmon in Quartz
Creek near Cooper Landi ng.

MR. TRASKY agreed there were many salnmon in Quartz Creek, but
not in the gravel pit that DOIPF built. ADF&G tried to convert
that into a sal non spawning area and rearing pond but it failed.
It was just |ike what is proposed for the Chuitna.

SENATOR W ELECHOWEKI asked why they fail.
VR. TRASKY replied the primary reason is insufficient
groundwater in all seasons. In the winter, the fish freeze and

becone anoxic. In the sunmmer, the outlet stream dries up
bl ocki ng i ngress and egress.
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SENATOR W ELECHOWSKI asked if he was aware of projects anywhere
in the world where salnmon streans were destroyed and
successful ly rehabilitated.

MR. TRASKY said not on this scale. He relayed that ADF&G in the
Kenai River region brought fish habitat restoration into Al aska,
but it was small scale to fix a bank. It didn't involve renova
of the entire river drainage down 300 feet, putting the
remaining dirt back in and rebuilding the river on top. That is
t he proposal for the Chuitna R ver.

SENATOR W ELECHOWBKI asked the size of the Chuitna River

MR. TRASKY provided conparisons that were relevant to the
conmittee nmenbers. The Chuitna River is about the size of the
China River near Fairbanks, larger than Deep Creek on the Kena
Peni nsula and one of its tributaries is simlar in size to Ship
Creek in Anchorage.

He continued to say that northern pike have invaded the Chuitna
drai nage so any attenpt to sustain sal non production by spawning
channels and rearing ponds in this area is wunlikely to be
successful. Pike thrive in low gradient environnents like the
proposed rearing ponds, and have already extirpated sal non and
trout fromother slow noving streans in Southcentral Al aska.

SENATOR W ELECHOWEKI asked about the preval ence of northern pike
in the region.

MR. TRASKY responded that they've wped out all salnmon in
Theodore Creek, which was a highly prolific stream The best
rearing streans are the |low, swanpy streans. Silver salnon in
particular go there, but that's what pike |ike too.

SENATOR W ELECHOWSKI asked why the pike weren't already
deci mati ng the Chuitna.

MR. TRASKY expl ained that all but the |lower part of that stream
is high gradient, which neans steep-sloped with fast water,
rapi ds and pool s.

SENATOR W ELECHOWBKI asked if he was saying that the Chuitna
Ri ver could not be restored to be high gradient.

MR, TRASKY clarified he was saying that it wouldn't be possible

to sustain the runs by building spawning channels and snal
gravel -pit type ponds because the pike wll nove in and eat

SENATE JUD COW TTEE -10- March 2, 2012



whatever is produced. Pike have not eaten the salnon that
produce in high gradient tributaries.

MR. TRASKY sunmarized that he had found no independent
restoration experts in Alaska or elsewhere or any scientific
studi es or proj ects to suppor t t he contention t hat
reconstruction of a salnon stream and associated drainage,
confined and unconfined aquifers, and wetlands on top of 300
feet of mne overburden is feasible. Restoration after strip
mning would be far nmore difficult than a small-scale project to
reroute a stream around a man-nade barrier, re-vegetate a bank

or confine an unstable placer mned grayling streamto a single
channel .

I n considering bonding standards for nmines |ike the Chuitna, he
highlighted that all the projects cited were developed in the
Pacific Northwest and British Colunbia to halt or reverse the
decline of anadronous salnmon runs due to habitat |loss. Billions
of dollars were spent with little success. The problem from a
sal non habitat perspective is that the permanent |andscape
changes as proposed by the Chuitna strip mne project cannot be
reversed.

He concluded that DNR has considerable discretion in setting
bond anounts, and if the state allows strip mning through a
wild salnon stream at Chuitna, it wll set enduring state
policy. He urged the legislature to take a hard | ook at pursuing
such a precedent because it would require discussions about
placing a value on the loss of a wild Al aska sal non resource in
perpetuity.

2:13:23 PM
SENATOR COCHI LL asked about the sal non- spawni ng range.

MR. TRASKY explained that sonme of the tributaries are |ow
gradient; they aren't l|arge salnon producers and pike are
present. There are three streans that will be inpacted by the
strip mning initially and another tributary will be inpacted in
a l|later phase. That one produces nost of the salnon in the
Chuitna, but together they produce sockeye, silvers and Kkings

He reiterated that shallow aquifers are essential to produce
salnmon in Al aska, because the flow of warm groundwater keeps the
streans from freezing in the winter. The deeper aquifers that
will be destroyed probably feed parts of the Chuitna nuch
farther downstream and perhaps as far away as Beluga. The ful

i mpact of disrupting all that groundwater isn't known, but it is
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clear that it is critical because the salnon, eggs, and fry are
there all winter.

SENATOR COCGHI LL asked if any of the streanms were enhanced.
MR. TRASKY sai d no.

CHAIR FRENCH thanked M. Trasky and recognized Dr. David
Chanber s.

2:17: 01 PM

DAVID CHAMBERS, Ph.D., P. Ceophysics, President, Center for
Science in Public Participation (CSP2), said CSP2 is a nonprofit
that provides technical analysis on the environnental inpacts of
mning primrily to public interest groups and tri bal
governments throughout North Anerica. He said he's worked with
mne reclamation and mne reclamation bonding for a nunber of
years and it is not restoration. The goal of reclamation is
generally to restore sone functional use to land that's been
m ned, and he was only famliar with exanples that restored
functional surface wuse for things |Ilike wldlife habitat,
grazing, or even industrial use. The land is not necessarily put
back as it was.

He said he was not famliar with any reclanmation project that
restored the groundwater reginme to pre-mining condition, as is
proposed at Chuitna. A nunber of technological difficulties
woul d be encountered in trying to restore up to 300 feet of
wat er - bearing strata, not the least of which is that the geol ogy
is conplicated by the Chuitna and South Pit faults and
associated anticlinal structures. He displayed a visual of the
strata that included zones of coal, groundwater conductors
called aquifers, and strata that restricts the flow of water
called aquitards. The visual did not show the faulting that
could be either conduits or barriers for water.

DR. CHAMBERS said he was fairly certain that the pre-mning
sanpling was not sufficient to define the hydrology of the
Chuitna area. That's not required of mning operations today
because the goal is not to restore the hydrologic reginme in the
subsurface. The goal of mne reclamation is to put the surface
back in a usable form

He displayed visuals to illustrate what happens to the strata
during and after strip mning. He explained that to recreate the
original hydrologic regine the backfill nmaterial has to be

selectively sorted, selectively replaced and put back the way it
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was. That would require an entirely different |evel of
engi neering than what is done now. The current practice is to
push the material back in the hole, pack it down and put sone

soil on top so things will eventually grow
2:22:54 PM
CHAI R FRENCH asked if the backfill material has to be equival ent

to the volunme of coal that was renpved.

DR. CHAMBERS explained that when rock is mned there is an
expansion factor of 1.5 so there is generally too much materia
to put back. Mning also changes the physical characteristics of
the material and it no |onger behaves in the sane hydrol ogic or
geochem cal way, and things |like arsenic and seleniumtend to be
nobi | i zed.

2:25:36 PM

DR. CHAMBERS reiterated that he was not aware of any mning
operation where the reclamation goal was to restore the
groundwater regine. It would be very expensive and unprecedented
in terms of trying to bond or estimte the costs, and it was
highly unlikely that it could be done.

CHAI R FRENCH asked him to address why restoring the groundwater
regine matters.

DR. CHAMBERS explained that salnon have different reproductive
requirenents than other fish. They need the upwelling
groundwat er source to spawn and overwinter their eggs. If the
groundwater reginme isn't restored, the spawning habitat is |ost.

CHAIR FRENCH asked how nuch surface area would be disturbed
under this proposal.

DR. CHAMBERS said he didn't recall the exact surface areas of
the | ease.

SENATOR W ELECHOWBKI asked if he was saying that the groundwater
reginme could be restored if cost weren't an issue, or that it
woul d be inpossible to restore.

DR. CHAMBERS replied he could only offer an opinion since it had
never been tried, but he didn't believe it could be done.

CHAIR FRENCH said his staff pointed out that M. Trasky's
testimony was that 8,000 surface acres woul d be di sturbed.
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2:28: 53 PM
SENATOR COGHI LL asked Dr. Chanbers if he generally advocates
agai nst mning for environnmental reasons.

DR. CHAMBERS said no; the issue with the Chuitna is that it is
not an appropriate place to do strip mning for coal. There are
places in Alaska, l|like Healy, where this kind of activity can
take place wi thout the sane inpacts. There nmay be sonme salnon in
the Healy area, but nothing |like the Chuitna.

SENATOR COGHI LL said he wanted it to be a matter of record, and
t he answer was wel | taken.

CHAIR FRENCH thanked Dr. Chanbers and recognized the DNR
representatives, Tom Crafford and Russ Kirkham

2:30:11 PM

TOM CRAFFORD, Director, Ofice of Project Managenent and
Permtting, Departnent of Natural Resources (DNR), introduced
himself and M. Kirkham the head of the coal regulatory program
within DNR He explained that the PowerPoint would provide
background on mne permtting in general and segue to
recl amati on bondi ng requi renents and coal -specific
consi derati ons.

He displayed a map showing the large mning projects in the
state followed by a list of required state and federal permts
and the various state and federal agencies that are involved. He
explained that the state enploys a large nine permtting team
approach that brings to the table representatives from the
departnents of natural resources, environnental conservation,
fish and gane, health and social services, law, transportation
and commerce. AS 27.05.010(b) authorizes DNR to serve as the
lead state agency to coordinate the permtting process. The
federal agencies |isted were the [environmental protection,
corps of engineers, fish and wildlife, and marine fisheries.
Federal |and managers also becone involved if the mne is on
federal | and.

MR. CRAFFORD reviewed the duties of the state's large nine
permtting team This includes the review of the applications
and analysis of the supporting docunents. He relayed that the
team has access to technical expertise in geology, hydrol ogy,
engi neering, and biology wthin the state agencies, but it can
also hire outside expertise when necessary. The group of
individuals that is involved in the permtting process does the
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i nspections and is involved in nonitoring the mne projects that
transition into operation.

SENATOR W ELECHOWSKI asked if federal agencies would be involved
in the Chuitna mning project.

MR. CRAFFORD said yes; the Chuitna project is currently in the
Suppl emental Environnental |npact Statement (SEI'S) process, and
the US. Arny Corps of Engineer's is leading that process wth
participation froma nunber of other federal agencies.

He explained that the mne permtting process is largely driven
by the National Envi r onnent al Policy Act ( NEPA) , whi ch

est abl i shes pr ocedur al requirenments for prepari ng an
Environnental |Inpact Statenment (EIS). The EIS is not a permt;
it's a nechanism for considering the potential inpacts from

projects and evaluating alternatives. The EIS or SEI'S process is
triggered by the application for a nmmjor federal permt. An
application for a wetlands dredge and fill permt fromthe Arny
Corps of Engineers was the trigger for the Chuitna project. He
directed attention to the list of things [slide 7] that have to
be included in the EIS or SEIS. A lead federal agency is
designated and a third-party contractor is selected to manage
the EIS process. Miltiple public notice and comment requirenents
are enbodied within NEPA and the EIS process. The state
coordinates its permtting process with NEPA for efficiency and
ease of understanding for the public.

2:37:16 PM

MR. CRAFFORD directed attention to slide 8 that lists baseline
studies that are required. He said the state and federal
agencies consult with a project applicant in advance to ensure
that the right nethodologies are enployed and the right
information is collected to informthe permtting process.

CHAI R FRENCH asked if the baseline studies on the quantity and
gquality of the groundwater at Chuitna were underway or pending.

MR. CRAFFORD replied much of that baseline work has been done
and the agencies are evaluating the hydrol ogic nodel that PacR m
was required to submt. He enphasized the inportance of that
information. He deferred to M. Kirkham for further information
about the status of that review

2:39: 26 PM

RUSS KIRKHAM Geol ogist, Division of Mning, Land and Water,
Department of Natural Resources (DNR), explained that PacRi m was
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directed to return to the field to collect addi ti ona
groundwat er data because the agencies weren't satisfied with the
initial collection. This is not an unusual circunstance.

SENATOR COGHILL asked if it's wthin the scope of the
gr oundwat er baseline study to determne whether or not
restoration is possible.

MR. CRAFFCRD expl ai ned that the studies that have been done thus
far | ooked at the groundwater hydrology of both the bedrock
where the coal occurs and the overburden of glacial material
sedi ment and soil. The proposal to date has been to handl e those
materials selectively wth the goal of reestablishing the
hydrology that is primarily wthin the overburden gl acial
materials to the condition pre-m ning.

2:41: 57 PM

SENATOR W ELECHOWSKI asked if the mning conpany would be
required to restore to land to its pre-mning condition or just
rebuil d channel s for streans.

MR. CRAFFORD replied he couldn't say what the ultimte
permtting decisions mght be, but "the goal is to reestablish a
hydrologic regine that wuld restore productivity to the
system"” He added that he didn't believe that the visual that
Dr. Chanbers displayed was illustrative of what's been proposed
because they are talking about selective handling and
restoration of a near-surface hydrologic regine that would feed
into the streans.

MR. CRAFFORD addressed nonitoring plans and environnenta
audits. In order for the mning project to nove into operation
the air, water, and fish and wildlife nonitoring plans would
have to be approved in advance. Environnmental audits, conducted
by third-party experts, are typically required every five years
for reissuance of permts. They evaluate the performance of the
operators and the agencies. Financial assurances are revisited
and recal cul ated based on the audit results.

The coal regul atory program departs somewhat from the
af orenenti oned audit provisions and timng, but the level of
oversight and the essential conponents are the sane, he said.

He briefly sunmarized the permtting process.

 Many permts are required and many state and federal
agenci es are invol ved.
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» Experienced agency professionals are involved in permtting
and regul ati on.

e Third-party experts are utilized if agencies don't have the

experti se.

» There are conpr ehensi ve anal yses of pot enti al
envi ronnental, socioeconomc, and health inpacts for each
proj ect .

e Continued air water, and fish and wildlife nmonitoring is
required.

* Financial assurances are required and regul arly updat ed.

2:45: 41 PM

VR. CRAFFORD discussed the underlying philosophy of the
financial assurances, or bonding, for large mne projects. He
said the idea is that the financial assurance will never be |ess
than the amount required to acconplish the approved reclamation
pl an. The bond anmount can be increased anytinme the mne is shown
to have inadequate financial assurance. The reclamation bondi ng
requi renents for general mning projects are found in AS 27.109.
State reclamation standards apply to state, federal, municipal
and private land and water that is subject to mning. The bond
is based on a reclamation plan that has to be approved by DNR
prior to m ning.

SENATOR COGHI LL comented on the profound difference between
reclamation and restoration and asked if the underlying
phi |l osophy of the financial assurance was based on reclamation
and not restoration of the salnon habitat.

MR. CRAFFORD replied the regulations contenplate inpacts to the
envi r onnent as a consequence  of m ni ng. The agencies
collectively have to decide on the reclanmation goals and the
acceptable reclamation plan. The Chuitna project <calls for
restoration of "basic functionality” to the hydrol ogic system

CHAI R FRENCH said he opened the hearing tal king about Trustees
of Alaska v. Gorsuch, 835 P.2d 1239 (1992) that dealt with the
proposal to mne coal in the Chuitna area. DNR s position at the
time was that "basing the bonding anmount on the assunption that

the applicant wll violate the permt terns is wunfair and
unnecessary." The court said that DNR s reasoning and
assunptions were fundanentally flawed. The court said, "W
conclude that our coal mining laws requires DNR to base the bond
anount on the assunption that the applicant will violate perm:t
terms.” He asked if the court's finding is absorbed in the

under | yi ng philosophy or if it cones into play sonewhere el se.

SENATE JUD COW TTEE -17- March 2, 2012



MR. CRAFFCORD said he wasn't well versed in that thinking, but
the fundanmental idea is that if the applicant is wunable to
perform the reclamation, that would violate the terns of their
permts and the agencies wuld have to take over the
reclamati on. Furthernore, the bond anobunt should be adequate to
all ow the agencies to conduct the reclamati on.

CHAIR FRENCH said it's probably a topic for future debate.

2:49: 55 PM

SENATOR W ELECHOWSKI asked if he had a general comment on the
opinions of the three experts. He understood them to say it
would be inpossible to restore the area and that they were
unaware of any salnon habitat on the scale of the Chuitna that
has ever been restored.

MR. CRAFFORD replied he was not qualified to opine on that. He
added that DNR was in a somewhat awkward position because the
conmmi ssioner granted reconsideration of a lands and suitable
petition that addresses many of the topics that have been
di scussed.

CHAIR FRENCH said he reviewed the conmm ssioner's |engthy
decision and considered nmeking it part of the packet until he
| earned that it was under reconsideration.

2:51:38 PM
MR. CRAFFORD read the reclamation standard under AS [27.19.020]
as foll ows:

A mning operation shall be conducted in a nmanner that
prevents unnecessary and undue degradation of |and and
wat er resources, and the mning operation shall be
recl ai med as contenporaneously as practicable with the
mning operation to leave the site in a stable
condi tion.

He said there are also a nunber of reclamation performance
standards in regulation (11 AAC 97.200-240). He displayed the
following |ist:

e Return waterborne soil erosion to pre-mning levels within
one year.

» Achieve revegetation, where feasible, wthin five years
after the reclamation is conpleted, w thout the need for
fertilization.
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e Topsoil is to be salvaged, stockpiled and protected for
| ater use in reclamation.

» Surface contours are to be nmade conducive to natural
revegetation.

 Site shall be reclained such that it retains sufficient
noi sture for natural revegetation ["or for an alternate
post-mning land use approved under AS 27.19.030(b) on
state, federal, or nunicipal land, or for the post-mning
| and use intended by the |andowner on private land."] (11
AAC 97.200(b))

e A mner shall stabilize the reclained site to a condition
t hat w retain sufficient noi sture for nat ur al
revegetation

e Pit and quarry walls and subsidence features need to be
made st abl e.

e Buildings and structures are to be renoved unless
authorized to stay.

* Scrap iron, equipnent, tools, piping, hardware, chem cals,
fuels, waste, and general construction debris are to be
removed or properly disposed.

* Facilities associated with heap leach facilities are to be
recl ai ned.

 Underground openings are to be sealed after closure.

 "A mner shall reclaima mned area that has potential to
generate acid rock drainage (acid mne drainage) in a
manner that prevents the generation of acid rock drainage
or prevents the offsite discharge of acid rock drainage."
(11 AAC 97. 240)

SENATOR W ELECHOWSKI asked if the law requires the mner to just
rechannel and put in a new stream or to rehabilitate the entire
area to near original condition.

MR. CRAFFORD replied the statutes and regulations contenplate
inpacts fromthe mning process. He deferred to M. Kirkham for
nore detail.

MR. KIRKHAM confirnmed that that there wll be inpacts from
mning. He added that the reclamation plan is based on the
approved post-mning land, which is based on what the |andowner
wi shes. In Alaska, the reclamation is generally to pronote
wildlife. The idea is that the land will function in a way that
is simlar to what it was pre m ning.

MR. CRAFFORD displayed the followng list of requirenents and
reclamati on plan general elenents under 11 AAC 97. 310:
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* Property descriptions and nmaps.
* Description of mning plan and schedul e.
* Reclanation neasures for treatnent of:
- Topsoil and revegetation.
- Tailings ponds, reservoirs, dunps, pits, etc.
- Streamrepl acenent.
- Roads, airstrips, and access.
- Bui | di ngs.

He said that AS 27.19.040, the reclamation financial assurance
statute, says the bond anpbunt is not to exceed an anount
reasonably necessary to ensure reclamation that is specified in
the reclamation plan. The DNR comm ssioner establishes the bond
anount, but may enter into a cooperative managenent agreenent
with state and federal agencies as to who holds the bond in a
col | ective bond anount.

CHAI R FRENCH asked M. Crafford to skip ahead to slide 21 that
shows the bond anobunts for eight |large mnes in Al aska. He noted
that the |argest bond anpbunt was $304.5 million of the Red Dog
Mne and the smallest was $3.5 million for the N xon Fork M ne.
He asked if the Red Dog Mne owners put $304.5 million in cash
on deposit to cover the bond anount.

2:55:18 PM

MR. CRAFFORD replied the bond nmechanisns are varied and can be
cash, letters of credit, or even bullion. Red Dog bonded with a
letter of credit and the anount is very high because of the high
level s of netal in the system The post-closure water treatnent
is contenplated into perpetuity. N xon Fork Mne is a snall
under ground gol d m ne near MG at h.

SENATOR W ELECHOABKI asked if DNR had the option to do
restoration work in |locations other the nine site.

MR. CRAFFORD confirned that offsite reclamation and nitigation
efforts are allowed, and the Arnmy Corps of Engineers generally
makes that determnation. A variety of mtigation nechanisns are
allowed, including the use of mtigation banks. He noted that
multipliers typically apply to offsite mtigation.

CHAI R FRENCH asked for confirmation that offsite mtigation was
not currently an aspect of the Chuitna mne permt.

MR. CRAFFORD replied the permtting process has not proceeded to
the point that those types of decisions are addressed.
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CHAIR FRENCH thanked M. Crafford and M. Kirkham for the
presentati on.

CHAI R FRENCH asked one of the first three w tnesses to coment
on the previous testinony to set it in context.

2:58:45 PM

DR. CHAMBERS said a general coment about permtting is that
when soneone says a project requires 60 permts the inplication
is that it's a conprehensive process. However, the history of
permts and regulations shows that it's a bottomup process. A
problem occurs and a regulation is witten that requires a
permt to make sure that problem doesn't happen again. But
because it's bottom up instead of top down, it's not a
conprehensi ve process. A project that has 40, 50, or 60 permts
doesn't nean that the whole entity is covered. In addition, no
one entity in the regulatory ©process has either t he
responsibility or the authority to step back and ask if
sonmet hing mnekes sense. Each regulatory agency has its own
permts that have very narrow and wel |l -defined limts.

Wth regard to the proposed Chuitna project, he said it's a
legitimate public policy question to ask if it's worth giving up
11 mles of salnon stream for the coal developnent. The people
with technical expertise that testified weren't trying to
address that big public policy question. They were |ooking nore
specifically at whether or not restoration is feasible, if
that's a goal of the project. "W're saying we don't see that
that's possible and we don't see any exanples anywhere of where
that's done," Dr. Chanbers concl uded.

CHAIR FRENCH thanked all the participants for the balanced
presentations, and said he didn't envy the conmm ssioner, because
he has an extrenmely difficult decision to nake.

SENATOR COGHI LL observed that the testinmony was only partially
bal anced, because there was no testinony from the parties who
are proposing to invest in the m ne.

CHAIR FRENCH said it's a fair observation

3:02: 02 PM
There being no further business to cone before the conmttee
Chair French adjourned the neeting at 3:02 p. m
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