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CHAIR HOLLIS FRENCH <called the Senate Judiciary Standing
Commttee neeting to order at 1:35 p.m Present at the call to
order were Senators Coghill, Welechowski and Chair French.
Senat ors Paskvan and McCQuire were excused.

SB 165- PRI NCI P. & | NC/ PROBATE/ UTVA/ RETI REMT/ ETC

1:40: 02 PM
CHAI R FRENCH announced the consideration of SB 165. [CSSB 165
| abel ed 27-LS0819\D was before the commttee.]

CHAIR FRENCH noved Anmendnent 1, |abeled 27-LS0819\D.1, and
objected for discussion purposes. He asked M. Shaftel to
expl ain the anmendnent.

AMENDMENT1

OFFERED | N THE SENATE BY SENATOR FRENCH
TO CSSB 165( ), Draft Version "D

Page 23, lines 10 - 11:
Del ete "has the neaning given in AS 13. 36. 390"
I nsert "neans a person, including a person for
whom a fiduciary or agent is acting, who executes
the trust instrunment”

1:40: 59 PM

DAVI D SHAFTEL, Attorney at Law, said his understanding is that
this anmendnment was requested by a representative for an
associ ation of insurance conpanies. It was designed to prevent
"stranger-owned" Ilife insurance, and addresses an industry
concern about people who invest in |life insurance policies on
individuals with whom they have no relationship. M. Shaftel
said the group of trust attorneys that worked on the bill had no
objection to the anendnent.

CHAIR FRENCH highlighted an email from Brenda Nation who
represents the Anerican Council of Life Insurers urging this
| anguage. The trade group supports the nore narrow definition
provi ded in the amendnent.

1:45:16 PM

SENATOR COGHI LL sumari zed his understanding of the anendnent.
The term settlor covers a wde range of cont ract ual
relationships and the anmendnent clarifies that for this purpose
it nmeans a trustee that has a specific agent requirenent.
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CHAIR FRENCH agreed that was a good commobn-sense reading. He
asked M. Shaftel if there was anything incorrect about that
characterization.

MR. SHAFTEL had no objecti on.

SENATOR W ELECHOWNSKI asked if this would have an inpact on
di vor cees.

MR. SHAFTEL replied there is wide variability as to what the
parties will negotiate in a divorce setting. If the husband and
wi fe have a policy that is in a life insurance trust, that often
ends up being part of the property that the court considers and
di vi des.

SENATOR W ELECHOWSKI asked if an "ex" would still be considered
famly.

MR. SHAFTEL answered yes.

CHAIR FRENCH withdrew his objection and announced that without
further objection Arendnment 1 was adopt ed.

1:49: 34 PM

CHAIR FRENCH noved Anendnent 2, |abeled 27-LS0819\D.2, and
obj ected for discussion purposes. He asked M. Shaftel for an
expl anat i on.

AMENDMVENT 2

OFFERED | N THE SENATE BY SENATOR FRENCH
TO CSSB 165( ), Draft Version "D

Page 14, line 29, through page 15, |ine 29:

Delete all material .

Insert new bill sections to read:

"* Sec. 23. AS 13.46.190 is anended to read:

Sec. 13.46.190. Term nation of custodianship. The
custodi an shall transfer in an appropriate manner the
custodial property to the mnor or to the mnor's
estate upon the earlier of the

(1) mnor's attainment of 21 years of age
Wi th respect to property transferred under
AS 13.46.030 or 13.46.040 unless the tinme of transfer
of the custodial property to the mnor is changed
under AS 13.46.195 or 13.46.197;
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(2) mnor's attainnment of 18 years of age
W th respect to property transferred under
AS 13.46.050 or 13.46.060, unless the tine of transfer
of the custodial property to the mnor is changed
under AS 13.46. 197

(3) time specified in the transfer under
AS 13.46.080 if the tine of transfer of the custodial
property to the mnor is changed under AS 13.46.195 or
13.46.197; or

(4) mnor's death.

* Sec. 24. AS 13.46 is anended by adding a new

section to read:

Sec. 13.46.197. Extension of custodial term by
custodian. (a) A custodian nay extend the custodial
term under this section to an age older than the age
that is specified by this chapter or a transferring
docunent nmade under AS 13.46.080, subject to the right
of the mnor to conpel immediate distribution under
(c) of this section.

(b) To extend the custodial term under (a) of
this section, the custodian shall give the mnor
witten notice of the custodian's intent to extend the
custodial term The notice must specify the duration
of the extension by indicating the new custodial term
and nust inform the mnor of the mnor's right to
conpel imrediate distribution wunder (c) of this
section. The custodian shall give the notice during
the later of the foll ow ng peri ods:

(1) the six-nonth period that precedes the
| ast day of the custodial term or

(2) the six-nonth period that begins on the
m nor's 18t h birthday.

(c) Rat her than permt the extension of the
cust odi al term the mnor my conpel i mredi at e
distribution of all or part of the custodial property
by giving witten notice to the custodi an

(1) during the six-nonth period that begins
on the day that is the last day of the current
custodial term or

(2) within 90 days after receiving the
custodi an's notice under (b) of this section.

(d) If a mnor does not exercise the mnor's
right to conpel distribution wunder (c) of this
section, the custodial term shall be extended as

indicated in the custodian's notice given under (b) of
this section, and the mnor my not conpel the

SENATE JUD COW TTEE - 5- February 15, 2012



i mediate distribution of custodial property before
the end of the custodial term as extended.

(e) A custodian may extend the custodial term
nore than once under this section.

(f) In this section, "custodial tern neans the
period of tinme provided in or allowed by this chapter
during which the <custodian is directed to hold
custodi al property until the property is transferred
to the m nor.

* Sec. 25. AS 13.46.990(11) is anended to read:

(11) "mnor" means an individual who has
not attained the age of 18 years, except that when
used in reference to the beneficiary for whose benefit
custodial property is held or to be held, "mnor"
nmeans an individual who has not attained the age at
which the custodian is required under AS 13.46.190,
[ AND] 13.46.195, and 13.46.197 to transfer the
custodi al property to the beneficiary;"

Page 26, |ine 30:
Del ete "AS 13.46.495(g) ;"

MR. SHAFTEL stated that this amendnent addresses a valid point
that Senator MQuire raised during the |last hearing. She did not
want to restrict the time provisions that allow funds in a
Uni form Transfer to Mnors Act (UTMA) account to stay in that
account. He said the group of trust attorneys agreed with her
poi nt and decided not to anmend AS 13.46. 195.

The anmendnent adds a new Sec. 13.46.197 to deal wth the
extension of the custodial term by the custodian. It essentially
says that the extension can be any period of tinme as long as the
beneficiary is given notice by the custodian and given the right
to decline the extension. If the beneficiary agrees, the UTMNA
account continues for a specified extended period. There can
al so be nore than one extension.

1:54:59 PM

CHAI R FRENCH hi ghlighted that the extension is always subject to
the right of the beneficiary to object and conpel distribution

provided he or she does so at the tinme that the extension is
under consi derati on.

MR SHAFTEL said that's correct.

CHAI R FRENCH renoved his objection and announced that wthout
further objection Arendnment 2 was adopt ed.
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1:55:29 PM
CHAIR FRENCH noved Anendnent 3, |abeled 27-LS0819\D.3, and
obj ected for discussion purposes. He asked M. Shaftel for an
expl anat i on.

AMENDVENT 3

OFFERED | N THE SENATE BY SENATOR FRENCH
TO CSSB 165( ), Draft Version "D

Page 1, line 3, follow ng "Code;"
Insert "relating to the appointnment of trust

property;"
Page 7, followng line 5:
I nsert new bill sections to read:
"* Sec. 6. AS 13.36.157 is repealed and reenacted
to read:

Sec. 13.36.157. Exercise of power of appointnment.
(a) An authorized trustee with unlimted discretion to
invade trust principal may appoint part or all of that
principal to a trustee of an appointed trust for, and
only for the benefit of, a current beneficiary of the
invaded trust to the exclusion of other current
beneficiaries. A permssible appointee of a power of
appointnment held by a beneficiary of the appointed
trust is not considered a beneficiary of the appointed
trust. The successor and remainder beneficiaries of
the appointed trust may be one or nore of the
successor and remainder beneficiaries of the invaded
trust to the exclusion of other successor and
remai nder beneficiari es.

(b) An authorized trustee exercising the power
under (a) of this section my grant a discretionary
power of appoi nt ment , i ncl udi ng a presently
exerci sable power of appointnent, in the appointed
trust to one or nore of the current beneficiaries of
the invaded trust, to the extent that the beneficiary
who is granted the power to appoint is authorized to
receive the principal outright under the terns of the
invaded trust. A perm ssible appointee is not limted
to the beneficiaries of the invaded trust.

(c) Under (a) and (b) of this section, if the
beneficiaries of the invaded trust are described by a
class, the beneficiaries of the appointed trust may
i nclude present or future nenbers of that class.

SENATE JUD COW TTEE -7- February 15, 2012



(d) An authorized trustee with the power to
i nvade trust pri nci pal but wi t hout unlimted
di scretion may appoint part or all of the principal of
the trust to a trustee of an appointed trust if the
current beneficiaries of the appointed trust are the
sanme as the current beneficiaries of the invaded trust
and the successor and remrainder beneficiaries of the
appointed trust are the same as the successor and
remai nder beneficiaries of the invaded trust. The
shares of the current beneficiaries of the appointed
trust nust be the same as the shares of the current
beneficiaries of the invaded trust, and the shares of
the successor and remrainder beneficiaries of the
appoi nted trust nust be the sane as the shares of the
successor and renmi nder beneficiaries of the invaded
trust.

(e) If the authorized trustee exercises the
power under (d) of this section, the appointed trust
must include the same standard authorizing the trustee
to distribute the income or invade the principal of
the appointed trust as the standard in the invaded
trust. However, the standard authorizing the trustee
to distribute the income or invade the principal of
the appointed trust may be changed if the trustee
appoints to an appointed trust that is a special needs
trust, a pooled trust, or a third-party trust.

(f) If an authorized trustee exercises the power
under (d) and (e) of this section to extend the
duration of the appointed trust beyond the duration of
the invaded trust for any period after the invaded
trust would have otherwise termnated under the
provi sions of the invaded trust, the appointed trust,
in addition to the | anguage required to be included in
the appointed trust wunder (e) of this section, may
also provide an additional trustee with unlimted
discretion to invade the principal of the appointed
trust during the extended duration. The trustee wth
unlimted discretion continues to be subject to the
restrictions in (d) - (h) of this section.

(9) Under (d) - (f) of this section, if the
beneficiaries of the invaded trust are described by a
class, the beneficiaries of the appointed trust
i ncl ude present or future nmenbers of that class.

(h) If the authorized trustee exercises the
power under (d) - (g) of this section and if the
invaded trust grants a power of appointnent to a
beneficiary of the trust, the appointed trust nust
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grant this power of appointnment in the appointed
trust, and the class of perm ssible appointees shall
be the sane as in the invaded trust.

* Sec. 7. AS 13.36 is anended by adding new
sections to read:

Sec. 13.36.158. Additional provisions relating to
exerci se of a power of appointnment. (a) An exercise of
the power to invade trust principal under AS 13.36.157
is the exercise of a special power of appointnent.

(b) The appointed trust to which an authorized
trustee appoints the assets of the invaded trust under
AS 13.36.157 may have a duration that is |onger than
the duration set out in the invaded trust.

(c) If an authorized trustee has wunlimted
di scretion to invade the principal of a trust and if
the same trustee or another trustee has a power, not
dependent on unlimted discretion, to invade principal
under the trust instrunment, the authorized trustee
having unlimted discretion nay exercise the power of
appoi nt ment under AS 13.36.157(a) - (c).

(d) An authorized trustee nay exercise the power
to appoint in favor of an appointed trust under
AS 13.36.157 whether or not there is a current need to
i nvade principal under the ternms of the invaded trust.

(e) An authorized trustee exercising the power
under AS 13.36.157 - 13.36.159 has a fiduciary duty to
exercise the power in the best interests of one or
nore proper objects of the exercise of the power and
as a prudent person would exercise the power under the
prevailing circunstances. The authorized trustee may
not exercise the power under AS 13.36.157 - 13.36.159
if there is substantial evidence of a contrary intent
of the settlor and it cannot be established that the
settlor would be likely to have changed this intention
under the circunstances existing at the tinme the
trustee exercises the power. The provisions of the
invaded trust may not be viewed alone as substantia
evidence of a contrary intent of the settlor unless
the invaded trust expressly prohibits the exercise of
the power in the manner intended by the authorized
trust ee.

(f) The provisions of AS 13.36.157 - 13.36.159
may not be construed to abridge the right of a trustee
to appoint property further in trust under the terns
of the governing instrunment of a trust, another
provision of law, or comon law, or as directed by a
court having jurisdiction over the trust.
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(9) Not hing in AS 13.36.157 - 13.36.159 creates
or inplies a duty to exercise a power to invade
principal. An inference of inpropriety nmay not be
made, and liability is not incurred, as a result of an
aut hori zed trustee not exercising the power conferred
under AS 13. 36. 157.

(h) A power authorized by AS 13.36.157 may be

exerci sed, subj ect to t he provi si ons of
AS 13.36.159(a), unless expressly prohibited by the
terms  of the governing instrunent. A general

prohi bition against anmending or revoking the invaded
trust and a provision that constitutes a spendthrift
cl ause do not preclude the exercise of a power under
AS 13. 36. 157.

(1) An authorized trustee nmy not exercise a
power authorized by AS 13.36.157 to
(1) reduce, [imt, or nodi fy a
beneficiary's current right to a mandat ory
distribution of income or principal, a nmandatory

annuity or unitrust interest, a right to withdraw a
percentage of the value of the trust, or a right to
withdraw a specified dollar amount, if the mandatory
right has come into effect wth respect to the
beneficiary, but the nmandatory right may be reduced,
l[imted, or nodified during any extended duration of
t he trust; however, not wi t hst andi ng t he ot her
provisions in this paragraph, but subject to the other
[imtations in AS 13.36.157 - 13.36.159, an authorized
trustee may exerci se a power aut hori zed by
AS 13.36.157 to appoint to an appointed trust that is
a special needs trust, a pooled trust, or a third-
party trust;

(2) decrease or indemify against a
trustee's liability or exonerate a trustee from
liability for failure to exercise reasonable care,
diligence, and prudence wunless the court having
jurisdiction over the trust specifies otherw se;

(3) elimnate a provision granting another
person the right to renove or replace the authorized
trustee exercising the power under AS 13.36.157 unl ess
a court having jurisdiction over the trust specifies
ot herw se;

(4) fix as binding and conclusive the val ue
of an asset for purposes of distribution, allocation,
or otherw se; or

(5) jeopardize

(A the deduction or exclusion originally
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claimed with respect to a contribution to the invaded
trust that qualified for the annual exclusion under 26
U S C 2503(b), the marital deduction under 26 U S. C
2056(a) or 26 U S . C  2523(a), or the charitable
deduction under 26 U S.C. 170(a), 26 U S.C. 642(c), 26
U S C 2055(a), or 26 U S.C 2522(a) (Internal Revenue
Code) ;

(B) the qualification of a transfer as a
direct skip under 26 U S.C. 2642(c) (lnternal Revenue
Code) ;

(C the election to treat a corporation as
a subchapter S corporation wunder 26 U S C 1362
(I'nternal Revenue Code); or

(D) anot her specific tax benefit for which
a contribution originally qualified for inconme, gift,
estate, or generation-skipping transfer tax purposes
under 26 U.S.C. (Internal Revenue Code).

(1) Bef or e exer ci si ng t he power under
AS 13.36.157, an authorized trustee shall consider the
tax inplications of the exercise of the power.

(k) An authorized trustee nay not exercise a
power described in AS 13.36.157 - 13.36.159 in
viol ation of t he l[imtations on validity in

AS 34.27.051 or 34.27.100, or the restrictions on
exercising certain powers in AS 13.36.153 by trustees
who are not independent. A violation voids the entire
exerci se of the power unless the exercise is nodified
to correct the violation.

() Unl ess a court having jurisdiction over the
trust directs otherwi se, an authorized trustee may not
exercise a power authorized by AS 13.36.157 to change
the provisions regarding the determnation of the
conpensation of a trustee. The conm ssions or other
conpensation payable to the trustees of the invaded
trust may continue to be paid to the trustees of the
appointed trust during the term of the appointed trust
and shall be determned in the sanme manner as for the
i nvaded trust.

(m A trustee nmay not receive a paynent, a
comi ssi on, or other conpensation for appointing
property from the invaded trust to an appointed trust
under AS 13. 36. 157. However, a trustee may be
conpensated at an hourly rate for the tine spent
considering and inplenenting the exercise of a power
to appoint.

(n) Unl ess the invaded trust expressly provides
otherwi se, the provisions in AS 13.36.157 - 13.36.159
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apply to

(1) a trust, whether testanentary or inter
vivos, governed by the laws of this state, including a
trust whose governing | aw has been changed to the |aws
of this state; and

(2) a trust that has a trustee who is an
individual domiciled in this state, or a trustee that
is an entity having an office in this state, if a
majority of the trustees select this state as the
| ocation for the primary adm nistration of the trust
and the selection is made by an instrunment in witing
that is signed and acknow edged by a nmjority of the
trustees; the instrunment exercising this selection
shal |l be kept with the records of the invaded trust.

(o) A power to pay principal that includes words

such as "best interests,” "welfare,” "confort," or
"happi ness" is not considered a Ilimtation or
nodi fication of the right to distribute principal.

(p) In this section, "internal revenue code"

means the Internal Revenue Code of the United States
(26 US.C) as it exists on the effective date of this
Act and as it is anended fromtine to tine;

Sec. 13. 36. 159. | mpl enent ati on  of power  of
appoi nt ment . (a) Unless the authorized trustee
provi des ot herw se, the appointnent of

(1) all of the assets conprising the

principal of the invaded trust to an appointed trust
i ncl udes subsequently discovered assets of the invaded
trust and undistributed principal of the invaded trust
acquired after the appointnment to the appointed trust;

(2) a part but not all of the assets
conprising the principal of the invaded trust to an
appoi nt ed trust may not i ncl ude subsequent |y

di scovered assets belonging to the invaded trust or
principal paid to or acquired by the invaded trust
after the appointnent to the appointed trust; those
subsequently discovered assets remain the assets of
t he i nvaded trust.

(b) The exercise of the power to appoint to an
appoi nted trust under AS 13.36.157 shall be evidenced
by an instrunent in witing that is signed, dated, and
acknowl edged by the authorized trustee. The exercise
of the power is effective 30 days after the date of
service of the instrunent as specified in (d) of this
section, unless the persons entitled to notice consent
in witing to a sooner effective date.

(c) An authorized trustee nay exercise the power
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authorized by AS 13.36.157 without the consent of the
settlor or a person interested in the invaded trust
and wthout <court approval. However, an authorized
trustee may seek court approval for the exercise. Wen
seeking court approval, notice shall be sent to all
qual i fi ed beneficiaries.

(d) A copy of the invaded trust, the appointed
trust, and the instrunent exercising the power shal
be delivered to

(1) the settlor, if living, of the invaded
trust;

(2) a person having the right, wunder the
terms of the invaded trust, to renove or replace the
aut hori zed trustee exer ci si ng t he power under
AS 13. 36.157; and

(3) a qualified beneficiary or a person who
may represent and bind the qualified beneficiary under
AS 13. 06. 120.

(e) Notice wunder (d) of this section to a
qualified beneficiary is not required if the settlor
has exenpted the authorized trustee from providing
notification or information to beneficiaries under
AS 13.36.080(b). Notice wunder (d) of this section
shal | be provided under AS 13.06.110.

(f) The instrument exercising the power nust
state whether the appointnent is of all or part of the
assets conprising the principal of the invaded trust
and, if a part, the approximate percentage of the
value of the principal of the invaded trust that is
t he subject of the appointnent.

(9) A person entitled to notice under (d) of
this section may object to the trustee's exercise of
t he power under AS 13.36.157 - 13.36.159 by serving a
witten notice of objection on the trustee before the
effective date of the exercise of the power. The
failure to object does not constitute consent.

(h) The receipt of a copy of the instrunent
exercising the power does not, before the expiration
of the limtation period in AS 13.36.100 with respect
to a report disclosing the exercise, affect the right
of a qualified beneficiary to object to the exercise
of the power wunder AS 13.36.157 and to request the
court to nodify or to reverse the exercise.

(1) A copy of the instrunment exercising the
power shall be kept with the records of the invaded
trust.

* Sec. 8. AS 13.36.215 is anmended by adding a new
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subsection to read:
(b) In AS 13.36.157 - 13.36. 159,

(1) "appointed trust" nmeans an irrevocable
trust that receives principal from an invaded trust
under AS 13.36.157, including a new trust created by
the settlor of the invaded trust or by the trustees
acting in that capacity, of the invaded trust;

(2) "authorized trustee" neans, with regard
to an invaded trust, a trustee with the authority to
pay trust principal to or for a current beneficiary;
in this paragraph, "trustee" does not include a
settlor or a beneficiary to whom income or principal
must be paid, currently or in the future, or who is or
will beconme eligible to receive a distribution of
income or principal in the discretion of the trustee
other than by the exercise of a power of appointnent
hel d in a nonfiduciary capacity;

(3) “current beneficiary" neans a person
or, with regard to a class of persons, a person who is
or wll beconme a nenber of the class, to whom a

trustee may distribute principal when exercising a
power under AS 13.36.157;

(4) "invade" neans pay directly to the
beneficiary of a trust or apply to the benefit of a
benefi ci ary;

(5) "invaded trust" neans an irrevocable
inter vivos or testanentary trust the principal of
whi ch i s appoi nted under AS 13. 36. 157;

(6) "pooled trust" means a trust described
in 42 U S C 1396p(d) (4) (O t hat nmeet s t he
requi renents for a pooled trust under the regulations
of this state relating to the Medicaid treatnent of
trusts;

(7) "principal" neans the assets of a
trust, including accrued and accunul ated incone, but
excluding inconme that is currently required to be
di stri but ed;

(8) "special needs trust" nmeans a trust
under 42 U S. C 1396p(d) (4) (A t hat neets the
requirenents for a special needs trust under the
regulations of this state relating to the Medicaid
treatnment of trusts;

(9) “third-party trust" neans a trust that
is

(A established by a third party wth the
assets of the third party to provide for supplenenta
needs for a person eligible when the trust is created
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or at a future tine for needs-based public assistance;
and

(B) exenpt from the provisions of the
regulations of this state relating to the Medicaid
treatnment of trusts;

(10) "unlimted discretion" neans the
unlimted right to distribute principal that is not
nodi fied in any manner."

Renunber the followi ng bill sections accordingly.

Page 27, line 3:
Del ete "sec. 31"
| nsert "sec. 34"

Page 27, line 5:
Del ete "sec. 31"
| nsert "sec. 34"

Page 27, following line 13:

I nsert a new subsection to read:

"(b) AS 13.36.157, repealed and reenacted by
sec. 6 of this Act, AS 13.36.158 and 13.36.159,
enacted by sec. 7 of this Act, and AS 13.36.215(5),
enacted by sec. 8 of this Act, apply to a trust that
exi sts before, on, or after the effective date of this
Act."

Rel etter the followi ng subsection accordingly.
Page 27, |ine 14:
Del ete "sec. 28"
| nsert "sec. 31"
Page 27, |ine 20:
Del ete "sec. 31"
| nsert "sec. 34"
Page 27, line 21:

Del ete "sec. 35"
| nsert "sec. 38"

MR. SHAFTEL deferred to Ms. Chapman for an explanation

1:56: 12 PM
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BETH CHAPMAN, Attorney at Law, stated that she has practiced in
Juneau for the past 24 vyears, specializing in trusts and
estates. She explained that the proposed anmendnent revises the
current statute that codifies a trustee's commobn |aw powers to
make anendnents to trusts in certain circunstances. Al aska was
the second state to adopt such a provision, followng the New
York nodel. Since then 13 states have adopted simlar
provi sions. Last year the New York Legislature anended their
statute, and this provision nodels that change.

The nost significant changes relate to notice to beneficiaries.
Under the current statute, a trustee who decides to extend the
term of a trust has no statutory requirenent to provide notice
of that extension to the beneficiaries. This provision requires
that notice and that the opportunity to object be given to the
beneficiaries. The objection itself wll not prevent the
extension from going forward, but the beneficiary would have the
option to seek a court order regarding the extension or
nodi fi cati on.

The other changes relate to when the trustee's authority is
l[imted by a standard. For exanple, many trusts limt a
trustee's authority to making distributions to a beneficiary for
heal th, education, support and nmintenance. Under the current
law, it's unclear whether that standard could be changed and to
what extent the beneficiary's interest in the trust could be
limted. This provision provides that when extending the term of
the trust the trustee nust include the sane beneficiaries and
the sane standard for distributions, unless the trust is being
changed to protect a beneficiary's rights to public assistance.

2:00: 53 PM
SENATOR COGHI LL asked if there had been court chall enges when
sonebody tried to exercise this unlimted authority.

M5. CHAPMAN replied not to her know edge.

CHAI R FRENCH asked for a |layman's description of the term "power
of appointnent” as it's used in the bill.

M5. CHAPMAN responded that in this context it neans that the
trustee has the authority to decide who and how assets are to be
received from a trust, subject to the Ilimtations on the
authority stated in the trust.

SENATOR COGHI LL asked if court challenges nade this |anguage
necessary.
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M5. CHAPMAN replied she was not aware of any challenges. In
fact, it will probably m nimze chall enges because there wll be
specific notice provisions and time limts for giving the
beneficiary the right to object. Also, it lays out the standard
for objecting to the trustee's exercise of the authority.

SENATOR COCGHILL said his expectation is that plenty of notice is
given and that the explanation of the rights and authorities is
cl ear.

M5. CHAPMAN said 30-day notice is required, which is the
standard when notices are given in other trusts, such as rights
of withdrawal s.

CHAI R FRENCH asked if there are trust attorneys that would not
support these provisions.

M5. CHAPMAN replied this has been discussed anmpbng the estate
pl anning community for years and each year additional states
adopt t hese provi si ons. Thi s bui | ds flexibility into
cust odi anshi p accounts thereby reducing the need to go to court,
whi ch can be costly. She concluded that this was an inprovenent
to the current statute because it provides nore protection for
beneficiaries and a "roadmap"” for attorneys who may not practice
in this area.

2:05: 50 PM
CHAI R FRENCH renoved his objection and announced that without
further objection, Amendnent 3 was adopted

CHAIR FRENCH closed public testinony and held SB 165 in
conmittee.

SB 186- SENTENCI NG PROBATI O\ MENTALLY | LL

2:06: 55 PM
CHAI R FRENCH announced the consideration of SB 186. He noted
that an anendnent from Senator Coghill was discussed during the

| ast hearing but no formal action was taken.
At ease from2:07:31 p.m to 2:07:54 p.m

CHAI R FRENCH asked Senator Coghill to nove the anmendnent and
said he woul d object for discussion purposes.

2:08: 07 PM
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SENATOR COGHI LL nmoved Anendnent 1, | abeled 27-LS0811\1. 1.

CHAI R FRENCH obj ect ed.

AVENDVENT 1
OFFERED | N THE SENATE BY SENATOR COGHI LL
TO. SB 186
Page 1, line 1, followi ng "Act":

Insert "relating to property crines;"

Page 1, following |line 6:
I nsert new bill sections to read:
"* Section 1. AS 11.46.130(a) is anended to read:
(a) A person commits the crinme of theft in the
second degree if the person conmmts theft as defined
in AS 11.46. 100 and

(1) the value of the property or services
is $1,500 [$500] or nore but |ess than $25, 000;

(2) the property is a firearmor expl osive;

(3) the property is taken from the person
of anot her;

(4) the property is taken froma vessel and
is vessel safety or survival equipnent;

(5) the property is taken from an aircraft
and the property 1is aircraft safety or survival
equi pnment ;

(6) the value of the property is $250 [$50]
or nore but less than $1,500 [$500] and, wthin the
preceding five years, the person has been convicted
and sentenced on two or nobre separate occasions in
this or another jurisdiction of

(A an offense under AS 11.46.120, or an
of fense under another law or ordinance with simlar
el ement s;

(B) a crime set out in this subsection or
an of fense under another |aw or ordinance with simlar
el enent s;

(© an offense under AS 11.46.140(a)(1), or
an of fense under another |aw or ordinance with simlar
el enents; or

(D) an of fense under AS 11.46.220(c)(1) or
(c)(2) (A, or an offense wunder another Ilaw or
ordinance with simlar elenents; or

(7) the property is an access device.

* Sec. 2. AS 11.46.140(a) is anended to read:
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(a) A person comrits the crime of theft in the
third degree if the person conmits theft as defined in
AS 11.46.100 and

(1) the value of the property or services
is $250 [$50] or nore but |ess than $1, 500 [$500]; or

(2) [ REPEALED

(3)] the value of the property is less than
$250 [$50] and, within the past five years, the person
has been convicted and sentenced on two or nore
separate occasions in this or another jurisdiction of
theft or concealnment of nerchandise, or an offense
under anot her |aw or ordinance with simlar el enents.

* Sec. 3. AS 11.46.150(a) is anended to read:

(a) A person commits the crine of theft in the
fourth degree if the person conmmts theft as defined
in AS 11.46.100 and the value of the property or
services is | ess than $250 [ $50].

* Sec. 4. AS 11.46.220(c) is anended to read:
(c) Conceal nent of nerchandise is

(1) aclass Cfelony if

(A) the nerchandise is a firearm

(B) the value of the nerchandise is $1,500
[ $500] or nore; or

(O the value of the nerchandise is $250
[$50] or nore but less than $1,500 [$500] and, within
the preceding five years, the person has been
convicted and sentenced on two or nore separate
occasions in this or another jurisdiction of

(1) the offense of conceal nent of
mer chandi se under this paragraph or (2)(A) of this
subsection, or an offense wunder another Jlaw or
ordinance with simlar elenents; or

(i) an offense under AS 11. 46. 120,
11.46. 130, or 11.46.140(a)(1), or an offense under
anot her law or ordinance with simlar elenents;

(2) a class A m sdeneanor if

(A the value of the nerchandise is $250
[ $50] or nore but |ess than $1,500 [$500]; or

(B) the value of the nerchandise is |ess
than $250 [$50] and, within the preceding five years,
t he person has been convicted and sentenced on two or
nore separate occasions of the offense of conceal nent
of merchandise or theft in any degree, or an offense
under anot her |law or ordinance with simlar elenents;

(3) a class B m sdeneanor if the value of
t he merchandise is |l ess than $250 [ $50].

* Sec. 5. AS 11.46.260(b) is anended to read:
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(b) Renoval of identification marks is

(1) a class C felony if the value of the
property on which the serial nunber or identification
mar k appeared is $1,500 [ $500] or nore;

(2) a class A msdeneanor if the value of
t he property on which the serial nunber or
identification mark appeared is $250 [$50] or nore but
| ess than $1, 500 [$500];

(3) a class B m sdeneanor if the value of
the property on which the serial nunber or
identification mark appeared is |ess than $250 [ $50].

* Sec. 6. AS 11.46.270(b) is anended to read:
(b) Unl awful possession is

(1) a class C felony if the value of the
property on which the serial nunmber or identification
mar k appeared is $1,500 [$500] or nore;

(2) a class A m sdeneanor if the value of
the property on which the serial nunber or
identification mark appeared is $250 [$50] or nore but
| ess than $1, 500 [$500];

(3) a class B msdeneanor if the value of
the property on which the serial nunber or
identification mark appeared is | ess than $250 [ $50].

* Sec. 7. AS 11.46.280(d) is anended to read:
(d) Issuing a bad check is

(1) a class B felony if the face anount of
the check is $25,000 or nore;

(2) a class C felony if the face anount of
the check is $1,500 [$500] or nore but less than
$25, 000;

(3) a class A msdeneanor iif the face
amount of the check is $250 [$50] or nore but |ess
t han $1, 500 [ $500];

(4) a class B msdeneanor if the face
amount of the check is less than $250 [ $50].

* Sec. 8. AS 11.46.285(b) is anended to read:
(b) Fraudul ent use of an access device is

(1) a class B felony if the value of the
property or services obtained is $25,000 or nore;

(2) a class C felony if the value of the
property or services obtained is $1,500 [$50] or nore
but | ess than $25, 000;

(3) a class A msdeneanor if the value of
the property or services obtained is less than $1,500
[ $50] .

* Sec. 9. AS 11.46.295 is anended to read:
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Sec. 11.46.295. Prior convictions. For purposes
of considering prior convictions in prosecuting a
crime of t heft under AS 11.46.130(a)(6) or
11.46.140(a)(2) [11.46.140(a)(3)], or in prosecuting
the crime of conceal ment of mer chandi se  under
AS 11.46.220(c), a conviction for an offense under
another law or ordinance with simlar elenents is a
conviction of an offense having elenents simlar to
those of an offense defined as such under Al aska |aw
at the tinme the offense was commtted. The court shall
consider the date of a prior conviction as occurring
on the date that sentence is inposed for the prior
of f ense.

* Sec. 10. AS 11.46.360(a) is anmended to read:

(a) A person conmits the crine of vehicle theft
in the first degree if, having no right to do so or
any reasonable ground to believe the person has such a
right, the person drives, tows away, or takes

(1) the car, truck, notorcycle, notor hone,
bus, aircraft, or watercraft of another;

(2) the propelled vehicle of another and

(A the vehicle or any other property of
another is damaged in a total anmount of $1,500 [$500]
or nore;

(B) the owner incurs reasonable expenses as
a result of the lIoss of use of the vehicle, in a total
amount of $1,500 [ $500] or nore; or

(C© the owner is deprived of the use of the
vehicl e for seven days or nore;

(3) the propelled vehicle of another and
the wvehicle is mnmarked as a police or energency
vehicle; or

(4) the propelled vehicle of another and
within the preceding seven years, the person was
convi cted under

(A) this section or AS 11.46. 365;

(B) former AS 11.46.482(a)(4) or (5);

(C former AS 11.46.484(a)(2);

(D) AS 11.46.120 - 11.46.140 of an offense
involving the theft of a propelled vehicle; or

(E) a law or ordinance of this or another
jurisdiction with elenents substantially simlar to

those of an offense described in (A - (D of this
par agr aph.
* Sec. 11. AS 11.46.482(a) is anmended to read:
(a) A person commts the crinme of crimnal

m schief in the third degree if, having no right to do
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so or any reasonable ground to believe the person has
such a right,

(1) with intent to damage property of
anot her, the person damages property of another in an
amount of $1,500 [$500] or nore;

(2) the person recklessly creates a risk of
damage in an anmount exceeding $100,000 to property of
anot her by the use of w dely dangerous neans; or

(3) the person know ngly

(A defaces, danmges, or <desecrates a
cenetery or the contents of a cenetery or a tonb,
grave, or nenorial regardless of whether the tonb,
grave, or nenorial is in a cenetery or whether the
cenetery, tonb, grave, or nenorial appears to be
abandoned, |ost, or negl ected;

(B) renoves human remains or associated
burial artifacts from a cenetery, tonb, grave, or
menorial regardless of whether the cenetery, tonb,
grave, or nenorial appears to be abandoned, |ost, or

negl ect ed.
* Sec. 12. AS 11.46.484(a) is anended to read:
(a) A person conmts the crinme of crimna

m schief in the fourth degree if, having no right to
do so or any reasonable ground to believe the person
has such a right

(1) with intent to damage property of
anot her, the person damages property of another in an
amount of $250 [$50] or nore but less than $1,500

[ $500] ;

(2) the person tanpers wth a fire
protection device in a building that is a public
pl ace;

(3) the person knowingly accesses a

conputer, conputer system conputer program computer
network, or part of a computer system or network;

(4) the person uses a device to descranble
an electronic signal that has been scranbled to
prevent wunauthorized receipt or viewing of the signa
unless the device is used only to descranble signals
received directly from a satellite or wunless the
person owned the device before Septenber 18, 1984; or

(5) t he person know ngly renoves,
rel ocates, def aces, alters, obscur es, shoots at,
destroys, or otherwise tanmpers wth an official
traffic control device or damages the work upon a
hi ghway under constructi on.

* Sec. 13. AS 11.46.486(a) is anended to read:
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(a) A person conmts the crime of crimna
m schief in the fifth degree if, having no right to do
so or any reasonable ground to believe the person has
such a right,

(1) wth reckless disregard for the risk of
harm to or loss of the property or with intent to
cause substantial inconvenience to another, the person
tanpers with property of another;

(2) with intent to damage property of
anot her, the person damages property of another in an
amount | ess than $250 [ $50]; or

(3) the person rides in a propelled vehicle
knowi ng it has been stolen or that it is being used in
violation of AS 11.46.360 or 11.46.365(a)(1).

* Sec. 14. AS 11.46.530(b) is anmended to read:
(b) Crimnal sinulation is

(1) a class C felony if the value of what
the object purports to represent is $1,500 [$500] or
nor e;

(2) a class A m sdeneanor if the value of
what the object purports to represent is $250 [$50] or
nore but |ess than $1,500 [$500];

(3) a class B msdeneanor if the value of
what the object purports to represent is less than
$250 [ $50] .

* Sec. 15. AS 11.46.620(d) is anmended to read:
(d) Msapplication of property is

(1) a class C felony if the value of the
property msapplied is $1,500 [$500] or nore;

(2) a class A msdeneanor if the value of
the property nmisapplied is | ess than $1,500 [$500].

* Sec. 16. AS 11.46.730(c) is anmended to read:
(c) Defrauding <creditors is a class A
m sdeneanor unl ess that secured party, j udgnent
creditor, or «creditor incurs a pecuniary |oss of
$1,500 [$500] or nmore as a result to the defendant's
conduct, in which case defrauding secured creditors is

(1) a class B felony if the loss is $25, 000
or nore;

(2) a class C felony if the loss is $1,500
[ $500] or nore but |ess than $25, 000."

Page 1, line 7:
Del ete "Section 1"
| nsert "Sec. 17"

Renunber the follow ng bill sections accordingly.
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Page 5, line 23:
Del ete "sec. 8"
| nsert "sec. 24"

Page 5, line 24:
Del ete "sec. 9"
| nsert "sec. 25"

Page 5, line 29:
Del ete "sec. 1"
| nsert "sec. 17"

Page 5, line 30:
Del ete "sec. 2"
| nsert "sec. 18"
Del ete "sec. 3"
| nsert "sec. 19"

Page 5, line 31:
Del ete "sec. 4"
| nsert "sec. 20"

Page 6, line 1:
Delete "sec. 7"
| nsert "sec. 23"

Page 6, line 3, followng "(b)":

I nsert "AS 11.46.130(a), as anended by sec. 1 of
this Act, AS 11.46.140(a), as anended by sec. 2 of
this Act, AS 11.46.150(a), as anended by sec. 3 of
this Act, AS 11.46.220(c), as anended by sec. 4 of
this Act, AS 11.46.260(b), as anended by sec. 5 of
this Act, AS 11.46.270(b), as anended by sec. 6 of
this Act, AS 11.46.280(d), as anended by sec. 7 of
this Act, AS 11.46.285(b), as anended by sec. 8 of
this Act, AS 11.46.295, as anmended by sec. 9 of this

Act, AS 11.46.360(a), as anended by sec. 10 of thi
Act, AS 11.46.482(a), as anended by sec. 11 of thi
Act, AS 11.46.484(a), as anended by sec. 12 of thi
Act, AS 11.46.486(a), as anended by sec. 13 of thi
Act, AS 11.46.530(b), as anmended by sec. 14 of thi
Act, AS 11.46.620(d), as anended by sec. 15 of thi
Act, AS 11.46.730(c), as anended by sec. 16 of thi
Act, and"

nuunnonuonuonon

Page 6, line 3:
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Del ete "sec. 6"
| nsert "sec. 22"
Del ete "applies”
| nsert "apply"

Page 6, line 5:
Del ete "sec. 8"
| nsert "sec. 24"

Page 6, line 10:
Del ete "Sections 8 and 9"
| nsert "Sections 24 and 25"
Del ete "sec. 12"
| nsert "sec. 28"

SENATOR COGHI LL expl ained that the purpose of the anendnent was
to raise the threshold anobunts for ©property offenses. It
addresses theft and its related offenses and it deals with al
the associated m sdeneanors and felonies. These property crimnes
have a value threshold that distinguishes first, second, third
and fourth degree offenses that are a class C felony or an A or
B m sdeneanor. The amendnent adjusts the value threshol ds across
the statutes from $500 to $1,500 and $50 to $250.

He directed attention to a chart of felony thresholds for
property theft in the western U S. that shows that Al aska is the
| owest at $500, whereas Mntana and Utah have the highest
t hreshol ds at $1,500. The proposed anmendnent would bring Al aska
nore in alignment with those states.

SENATOR COGHI LL noted a court system docunent that shows the
nunbers of property crinme cases filed under AS 11.46 during
FY1l. There were 911 cases of theft where the property was
valued at nore than $500; 807 cases of theft where the property
was valued at $50-$499; 404 cases of theft where the property
was val ued under $50; 171 cases of fraud where the property was
val ued at $50-%$24,999; and 738 cases of crimnal mischief and
property damage where the property was val ued at $50- $499.

2:12: 54 PM

SENATOR COGHILL said he understands that the [ower threshold is
used as a hammer to get msdeneanor pleas, but he doesn't
believe it's equitable to make soneone a felon because they
stole a $700 bi ke or broke a $1, 000 wi ndow.

SENATOR W ELECHOWSKI commented that sonmeone recently nentioned
that the |aws create disparate treatnent between urban and rura
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areas. A window that's valued at $200 in Anchorage may be val ued
at three or four tinmes that in a rural village. Depending on
| ocation, breaking that w ndow can be a m sdeneanor or a felony.

He noted that 3,794 property crime cases were filed in FY1l and
asked how many total crines there were.

CHAI R FRENCH asked Doug Mody and Leslie Houston if they had
that i nformation

2:15: 03 PM

LESLIE HOUSTON, Director, Division of Adnministrative Services,
Department of Corrections (DOC), introduced herself and offered
to follow up.

CHAIR FRENCH said his inclination was to adopt the anmendnent
and, if necessary, adjust it at a future hearing. He thanked
Senat or  Coghi | | for bringing the anmendnent forward, and
highlighted that in the last 20 years Alaska's prison popul ation
has shifted from nostly violent offenders to nostly nonviol ent
of fenders. To change that will require sone policy changes, he
sai d.

SENATOR COCGHILL clarified the intent of the amendnent was not to
lighten up on crime, but to nore appropriately match the penalty
to the crine.

CHAIR FRENCH confirmed that no one was saying that offenders
woul d not be held account abl e.

SENATOR W ELECHOWSKI asked to hear the adm nistration's position
on the anmendnent.

2:19: 03 PM

ANNE CARPENETI, Assistant Attorney General representing the
Crimnal Division, Departnent of Law (DOL), stated that DOL did
not have a position on the amendnent, but had no objection. The
rationale is understandable, but it does put the departnent in
an awkward position because it 1is charging and prosecuting
peopl e under the current |aw.

SENATOR W ELECHOWSKI asked if the adm nistration believes that
this is good policy.

M5. CARPENETI replied she was not aware if anyone above her had
consi dered the anendnment or taken a position on it.
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CHAIR FRENCH asked Senator Coghill if he'd reviewed the
anmendnent with police chiefs.

SENATOR COGHILL replied he did in years past and they're
under standably not big fans. He added that he did not ask the
admnistration for an endorsenment, and he's aware of the
difficulty associated with shifting a threshold when DOL is
chargi ng and prosecuting under the current |aw

CHAIR FRENCH stated that the anendnent is before the committee
and there's an objection.

At ease from2:21:40 p.m to 2:22:03 p. m

CHAI R FRENCH reconvened the hearing and stated that he wanted to
hear from police chiefs and Senator Coghill nmentioned talking to
menbers of the other body. He asked Senator Welechowski if he
had i deas about the anendnent.

SENATOR W ELECHOASKI expressed a desire to hear from |[|aw
enforcenment and the adm nistration about whether this is good

policy.
M5. CARPENETI offered to try to get an answer.

SENATOR COGHI LL said he believes this is a good policy call but
he too would like to hear fromall sides.

SENATOR COGHI LL withdrew Anendnent 1 with the understandi ng that
he would bring it back for further debate at a future neeting.

2:24:11 PM
CHAIR FRENCH noved Anmendnent 2, |abeled 27-LS0811\I1.2, and
obj ected for discussion purposes.

AVENDVENT 2
OFFERED I N THE SENATE BY SENATOR FRENCH
TO SB 186
Page 1, line 1, followi ng "Act":
Insert "relating to assault causing serious

bodily injury to a child; relating to a definition of
"serious bodily injury to a child";"

Page 1, following |line 6:
I nsert new bill sections to read:
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"* Section 1. AS 11.41.200(a) is anended to read:
(a) A person commits the crine of assault in the
first degree if

(1) that person recklessly causes serious
physical injury to another by neans of a dangerous
i nstrunent;

(2) with intent to cause serious physica
injury to another, the person causes serious physical
injury to any person;

(3) the person know ngly engages in conduct
that results in serious physical injury to another
under circunstances nanifesting extrene indifference
to the value of human life; or

(4) that person recklessly causes serious
physical injury to another by repeated assaults using
a dangerous i nstrunent, even if each assault
i ndividual ly does not cause serious physical injury;

(5) while being 18 years of age or ol der,
t hat person

(A intentionally causes serious bodily
injury to a child under 12 years of age or to a child
under 16 years of age who is nentally or physically
i npai red; or

(B) recklessly causes serious bodily injury
on one or nore than one occasion to a child under 12
years of age or to a child under 16 years of age who
is nentally or physically inpaired.

* Sec. 2. AS 11.81.900(b) is amended by adding a
new par agraph to read:

(65) "serious bodily injury to a child"
i ncludes second or third degree burns, a fracture of
any bone, a concussion, strangulation, injuries to the
skin that involve severe bruising or the likelihood of
permanent or protracted disfigurenment, including those
sustai ned by striking children with objects, or other
physical injury that results in significant physical
injury to the child."

Page 1, line 7:
Del ete "Section 1"
| nsert "Sec. 3"

Renunber the followi ng bill sections accordingly.
Page 5, line 23:

Del ete "sec. 8"
| nsert "sec. 10"
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Page 5, line 24:
Del ete "sec. 9"
| nsert "sec. 11"

Page 5, line 29:
Del ete "sec. 1"
| nsert "sec. 3"

Page 5, line 30:
Del ete "sec. 2"
| nsert "sec. 4"
Del ete "sec. 3"
| nsert "sec. 5"

Page 5, line 31:
Del ete "sec. 4"
| nsert "sec. 6"

Page 6, line 1:
Del ete "sec. 7"
| nsert "sec. 9"

Page 6, lines 3 - 4:

Delete all material and insert:

"(b) AS 11.41.200(a), as anended by sec. 1 of
this Act, AS 11.81.900(b)(65), as added by sec. 2 of
this Act, and AS 12.55.090, as anended by sec. 8 of
this Act, apply to offenses occurring on or after the
effective date of this Act.”

Page 6, line 5:
Del ete "sec. 8"
| nsert "sec. 10"

Page 6, line 10:
Del ete "Sections 8 and 9"
| nsert "Sections 10 and 11"
Del ete "sec. 12"
| nsert "sec. 14"

CHAIR FRENCH explained that the anmendnent incorporates sone
recommendations from the Children's Justice Act Task Force to
| ook at ways to strengthen the statutes regarding assault on a
chi |l d.

2:25: 19 PM
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M5. CARPENETI expressed concern with the proposed anendnent to
Sec. 11.41.200, assault in the first degree. The Ofice of
Special Prosecutions and Appeals (OSPA) said they probably
woul dn't use the charge in the proposed Sec. 11.41.200(a)(5)(A
because it would be easier to charge under the current Sec.
11.41.200(a)(2). That is, "with intent to cause serious physical
injury to another, the person causes serious physical injury to
any person. " The new provi si on proposed in Sec.
11.41.200(a)(5)(B) would also be covered under a crime of
assault in the second degree. That crinme is already prohibited
and it wuses definitions that the courts and attorneys are
accustonmed to. She also nentioned that the definition proposed
by the task force for "serious bodily injury" was problematic
because it listed a series of exanples rather than giving a
generic definition.

She said she worked on sone suggestions and would make them
available at the Chair's discretion. These would include
possi bly anending the crine of endangering the welfare of a
child in the first degree, which is a class C felony under nost
circunstances. It talks about reckless failure to provide
adequate food or liquids to a child that results in protracted
impairment of the child' s health. These too are ternms that DCL
uses and have been considered by courts.

2:30: 32 PM

CHAIR FRENCH commented on the apparent disconnect between the
Children's Justice Act Task Force representation and DOL's
representation, and encouraged Ms. Carpeneti to speak with the
task force representatives about where they feel there are
weaknesses in the system

MS. CARPENETI responded that she would be happy to speak to both
Jan Rutherdale and M. Janidlo about specific cases and the
underlying reasons that the people who testified thought that
the crimnal justice system was inadequate.

SENATOR COGHI LL asked what the culpable nental state is for
provi ng sormeone acted "reckl essly."

M5. CARPENETI explained that the prosecution has to prove that
t he person was aware of the risk and consciously disregarded it.

SENATOR COGHI LL asked if there is a different cul pable state if
the victimis a child as opposed to an adult.
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M5. CARPENETI replied the culpable nental state is the sane
under AS 11.41.200(a)(2), whether the victimis an adult or a
chi |l d.

SENATOR COGHI LL said he was concerned that this would make it
nmore difficult to charge sonebody who had harnmed a chil d.

M5. CARPENETI clarified that this does not change the cul pable
ment al state.

2:34:48 PM
CHAI R FRENCH asked Ms. Houston and M. Mody if they wanted to
comment on the anendnent.

DOUGLAS MOODY, Attorney, Public Defender Agency, Departnent of
Adm ni stration (DOA), said he didn't have the anendnent.

CHAIR FRENCH said he would likely wthdraw the proposed
amendnment to allow tinme for nore background work before taking
final action as a commttee.

2: 35:49 PM
CHAI R FRENCH wi t hdr ew Anendnent 2.

SENATOR COGHILL asked if bodily injury to a child would be an
aggravator or a primary charge.

CHAIR FRENCH said it's structured in the anmendnent as a prinmary
charge. He asked M. Carpeneti iif there was an aggravator
dealing with the age of a victim

M5. CARPENETI replied there is an aggravator that deals with a
victimthat is particularly vul nerable; that includes age.

SENATOR COGHI LL opined that this would create a |evel of proof
that may not have to be the same | evel as an aggravator.

CHAIR FRENCH cl arified that aggravators are just |ike charges.
SENATOR COGHI LL asked if there was nore discretion.

MS. CARPENETI said that under the Blakely decision, the state
woul d have to prove the aggravator beyond a reasonable doubt to
a jury, but in sentencing a judge has discretion to weigh the
worth of the aggravator.

2:37:29 PM
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CHAIR FRENCH asked if DOL's case nmnhagenent system is able to
sort how often a particul ar aggravator is used.

M5. CARPENETI offered to follow up with an answer.
CHAI R FRENCH announced he woul d hold SB 186 in conmttee.
2:37:49 PM

There being no further business to conme before the commttee
Chair French adjourned the neeting at 2:37 p.m
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