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SENATE BI LL NO. 58

"An Act increasing the nunber of superior court judges
designated for the third judicial district; and providing for an
effective date.”

- MOVED SB 58 OQUT OF COW TTEE

SENATE BILL NO. 72

"An Act relating to the crimes of stalking, online enticenent of
a mnor, wunlawful exploitation of a mnor, endangering the
welfare of a child, sending an explicit imge of a mnor,
harassnment, distribution of indecent material to mnors, and
m sconduct involving confidential i nformation; relating to
probation; and providing for an effective date."

- HEARD AND HELD

SENATE BI LL NO. 11

"An Act relating to the comm ssion of a crinme when the defendant
directed the conduct constituting the crime at the victim based
on the victims race, sex, color, creed, physical or nental
disability, sexual orientation, gender identity, ancestry, or
national origin."

- HEARD AND HELD

SENATE BI LL NO. 39
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"An Act ratifying an interstate conpact to elect the President
and Vice-President of the United States by national popul ar
vote; and making related changes to statutes applicable to the
selection by voters of electors for candidates for President and
Vice- President of the United States and to the duties of those
el ectors.™

- HEARD AND HELD
PREVI QUS COW TTEE ACTI ON
BILL: SB 58

SHORT TITLE: | NCREASI NG NUVBER OF SUPERI OR CT JUDGES
SPONSOR(s): RULES BY REQUEST

01/ 21/ 11 (S) READ THE FIRST TIME - REFERRALS
01/ 21/ 11 (S) JuD, FIN

02/ 02/ 11 (S) JUD AT 1:30 PM BELTZ 105 (TSBI dg)
02/ 02/ 11 (S) Heard & Hel d

02/ 02/ 11 (S) M NUTE( JUD)

02/ 16/ 11 (S) JUD AT 1:30 PM BELTZ 105 (TSBI dg)
BILL: SB 72

SHORT TITLE: CRI MES | NVOLVI NG M NORS/ STALKI NG | NFO
SPONSOR(s): RULES BY REQUEST OF THE GOVERNCR

01/ 26/ 11 (S) READ THE FIRST TIME - REFERRALS
01/ 26/ 11 (S) JuD, FIN

02/ 07/ 11 (S) JUD AT 1:30 PM BELTZ 105 (TSBI dg)
02/ 07/ 11 (S) Heard & Hel d

02/ 07/ 11 (S) M NUTE( JUD)

02/ 16/ 11 (S) JUD AT 1:30 PM BELTZ 105 (TSBI dg)

BILL: SB 11
SHORT TI TLE: HATE CRI MES
SPONSOR(s): DAVI S

01/ 19/ 11 (S) PREFI LE RELEASED 1/ 7/ 11

01/ 19/ 11 (S) READ THE FIRST TIME - REFERRALS
01/ 19/ 11 (S) JUD, FIN

02/ 16/ 11 (S) JUD AT 1:30 PM BELTZ 105 (TSBI dg)
BILL: SB 39

SHORT TITLE: U.S. PRESI DENTI AL ELECTI ON COVPACT
SPONSOR(s) : FRENCH

01/19/ 11 (S) PREFI LE RELEASED 1/ 14/ 11
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01/19/ 11 (S) READ THE FI RST Tl ME - REFERRALS

01/ 19/ 11 (S) STA, JUD, FIN

02/ 01/ 11 (S) STA AT 9:00 AM BUTROVI CH 205

02/ 01/ 11 (S) Heard & Hel d

02/ 01/ 11 (S) M NUTE( STA)

02/ 10/ 11 (S) STA AT 9:00 AM BUTROVI CH 205

02/ 10/ 11 (S) Moved SB 39 Qut of Committee

02/ 10/ 11 (S) M NUTE( STA)

02/ 11/ 11 (S) STA RPT 1DNP 3NR

02/ 11/ 11 (S) DNP: G ESSEL

02/ 11/ 11 (S) NR. W ELECHOWSKI , PASKVAN, MEYER
02/ 16/ 11 (S) JUD AT 1:30 PM BELTZ 105 (TSBI dg)

W TNESS REG STER

ANNE CARPENETI, Assistant Attorney General

Crimnal D vision

Departnent of Law

Juneau, AK

PCSI TI ON STATEMENT: Provi ded a continued sectional analysis of
SB 72.

TONY NEWWVAN, Social Services Program O ficer

Di vi sion of Juvenile Justice

Department of Health and Social Services

PCSI TI ON STATEMENT: Testified in support of SB 72.

QUI NLAN STEI NER, Public Defender for the State of Al aska

Publ i ¢ Def ender Agency

Anchor age, AK

PCSI TI ON STATEMENT:  Conment ed on the uni ntended consequences in
section 7 of SB 72.

THOVAS OBERMEYER, staff to Senator Davis

Al aska State Legislature

Juneau, AK

PCSI TI ON STATEMENT: I ntroduced SB 11 on behal f of the sponsor.

SLADE MARTI N, representing hinself
PCSI TI ON STATEMENT: Testified in support of SB 11.

SHAYLE HUTCHI SON, Board Menber
Al askans Toget her for Equality
PCOSI TI ON STATEMENT: Testified in support of SB 11.

NELSON ANGAPAK, Seni or Vice President
Al aska Federation of Natives
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Anchor age, AK
POSI TI ON STATEMENT: Testified in support of SB 11

KATE BURKHART, Executive Director

Al aska Mental Health Board

Departnent of Health and Social Services

Juneau, AK

PCOSI TI ON STATEMENT:  Spoke to why the Al aska Mental Health Board
supports SB 11.

KELLI BURKI NSHAW Board Menber
Al askans Toget her for Equality
POSI TI ON STATEMENT: Testified in support of SB 11

JEFFERY M TTMAN, Executive Director

Al aska GCivil Liberties Union

Anchor age, AK

PCSI TI ON STATEMENT: Testified that, as currently drafted, SB 11
is susceptible to a facial chall enge.

WANDA GREENE, Presi dent

NAACP Anchor age

Anchor age, AK

POSI TI ON STATEMENT: Testified in support of SB 11

ANDY MODEROW Staff to Senator French

Al aska State Legislature

Juneau, AK

PCSI TI ON STATEMENT: Provided a sectional analysis of SB 39.

ACTI ON NARRATI VE

1: 30: 35 PM

CHAIR HOLLIS FRENCH called the Senate Judiciary Standing
Commttee neeting to order at 1:30 p.m Senators MQire,
W el echowski, Paskvan, and French were present at the call to
order. Senator Coghill joined the conmittee soon thereafter.

SB_ 58-1 NCREASI NG NUMBER OF SUPERI OR CT JUDCGES

1:31:22 PM

CHAI R FRENCH announced the consideration of SB 58 relating to
i ncreasing by two the nunber of superior court judges. The bil
was discussed at length during the previous hearing, and public
testi nony was taken and then closed. He solicited a notion.

1: 32: 21 PM
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SENATOR W ELECHOWBKI noved to report SB 58 from conmmittee with
i ndi vi dual recommendati ons and attached fiscal note(s).

There being no objection, SB 58 noved from the Senate Judiciary
Standi ng Comm ttee.

At ease from1l:32 p.m to 1:34 p.m

SB 72-CRI MES | NVOLVI NG M NORS/ STALKI NG | NFO

1:34:01 PM
CHAI R FRENCH announced the consideration of SB 72. He asked M.
Carpeneti to continue the sectional analysis, starting wth
Section 8.

ANNE CARPENETI, Assistant Attorney Ceneral, Crimnal Division,
Departnent of Law (DOL), said Section 8 is a conformng
anmendnent to clarify that the sexting provisions in Section 7
aren't included in the crinme of harassnent in the second degree.

1: 35:15 PM
Section 9 makes two anendnents to the crinme of distribution of
i ndecent material to mnors. First, it clarifies the cul pable

mental state that the state nust prove in order to convict a
person of the offense. It provides that the person nust know
that the material he or she distributed depicts the prohibited
conduct. Second, it clarifies that if the mnor to whom the
material is sent is wunder age 16, the person who sent the
mat eri al was reckless as to that circunstance.

SENATOR PASKVAN noted that the term "lewd" is included as an
adjective in this section to specifically describe "touching"
and "exhibition." He asked what the nental status is for "lewd."

V. CARPENETI replied it wuld be the circunstance of
"reckless.” The person would have to know that the material
included the "lewd" touching of a person's genitals, anus, or
femal e breast.

SENATOR PASKVAN said he didn't understand what the term "Il ewd"
means in that context.

1: 37: 55 PM

M5. CARPENETI replied that's a question for a jury; it's not
defined in the statutes.
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SENATOR W ELECHOWSKI asked if the bill applies to cartoon
characters.

MS. CARPENETI answer ed no.

1:38: 19 PM

CHAIR FRENCH noted a letter dated today from the American G vi
Li berties Union (ACLU) pointing out that there is a prelimnary
injunction, on First Amendnent grounds, against this section.
M. Mttman says that Section 9 of the bill would narrow AS
11.61.128(a) "to only crimmnalize the distribution of materia
"harnful to mnors' by an adult if the recipient is under 16
years old and the adult is reckless regarding the recipient's
age... ." M. Mttman goes on to say that the bill 1is an
i mprovenent on the statute that was enjoined, but it would still
violate both the First Amendnent and the Commerce C ause of the
U.S. Constitution. Senator French asked Ms. Carpeneti if DCOL is
in communication with M. Mttman on this topic.

M5. CARPENETI replied they have been in conmmunication wth
M chael Banberger, an attorney who is working with the litigants
in this case. She added that she had not been in communication
with M. Mttman, but she had spoken to him

1:39:42 PM

CHAIR FRENCH said he wasn't inclined to ask the ACLU to wite
the statute, but they did win an injunction so there has to be
sone accommodat i on.

M5. CARPENETI said both sides have filed notions for a summary
j udgnent, but the court hasn't issued an opinion.

CHAI R FRENCH asked how | ong the notions have been pendi ng.

M5. CARPENETI said she'd find out, but she believes they're
fairly recent.

SENATOR COGHILL asked if the anended |anguage regarding
"reckl ess disregard for the age of the child" would be a second
I ine of proof.

M5. CARPENETI answered it would require the state to prove that
the child was under age 16 and the person distributing the
material was reckless as to that fact. "Reckless" is defined in
the statutes as knowing there is a high probability that the
person would be under age 16 and know ngly disregarding that
fact.
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SENATOR COGHI LL said he was trying to figure out why "reckless
regard" was used instead of "ignoring" or "disregard."

1:41: 39 PM
CHAIR FRENCH explained that it's weasier to prove than
"intentional."

MS. CARPENETI said this is the crux of the lawsuit. The argunment
is that the state would have to prove that the person who is
distributing the material knows that the person is under age 16.
DOL uses the culpable nental state of "reckless disregard”
because it's a |ower standard. However, it still requires the
state to prove that the person knew that there was a substantia
risk that the person was under age 16 and know ngly disregarded
that risk

SENATOR COCGHILL surmised that this is because it's so easy for
people to get fal se IDs.

CHAIR FRENCH said he believes it's less than that; you sel dom
ask for identification from anyone you conmunicate with, but you
have a general idea of their age.

SENATOR W ELECHOWSKI asked why the court said this violated the
First Anmendnent.

M5. CARPENETI said she would follow up and provide that
i nformation.

1:43: 48 PM

MSL CARPENETI continued with the analysis. Section 10 adds two
new crinmes to the crimnal <code dealing wth msconduct
involving confidential information in the first and second
degrees. This is not specific to children but it fits with the
t heme of using new technology to victimze people. She nentioned

nmerchants that ask for a driver's license and then use the
information, sonetinmes to commt a crime; and new technol ogy
t hat col l ects per sonal identification and credit card

information from a person's satchel, backpack, or purse without
opening it.

M5. CARPENETI said that "confidential information" is defined as
"information that is defined as confidential by |aw " Responding
to questions, she agreed to provide a list of the things that
woul d be considered confidential, and suggested the committee
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decide how broadly it wanted to define "confidential
i nformation."

1:45: 49 PM

SENATOR PASKVAN asked if there's a product on the market that
woul d shield any personal information that's inside a wallet or
pur se.

MS. CARPENETI said she's heard that sonme wonen put a lead |iner
in their purse, but she hasn't heard of anything el se.

SENATOR MCGUIRE noted that she worked on |egislation several
years ago that would inform consuners if RFID chips were used in
things like a Carrs card, but the bill didn't advance because of
wi de-spread opposition. She asked if DOL had thought about the
scenarios in which that information would be obtained and if the
courts would be filled with prosecutions for this new crine.

M5. CARPENETI replied she'd certainly look at the mnutes from
those hearings to make sure they'd thought through the different
scenari 0s.

1:49:23 PM

SENATOR W ELECHOWBKI asked if the bill could also classify as
confidenti al things involving bionetrics, the nethods of
identifying a person based on things like fingerprints or
retinal scans.

M5. CARPENETI said she would follow up, but the statutes do
identify certain health records as confidential.

Continuing with Section 10, she said the first degree provision,
which is a class A m sdenmeanor, would be taking the confidentia
information and wusing it to commt a crime or to obtain a
benefit. She noted that the statutes define "benefit" rather
broadly.

Section 11 clarifies that a person may be prosecuted for online
enticenent of a mnor and for sending an explicit imge of a
mnor if the mnor was in Alaska, even if the defendant was in
another jurisdiction at the time that he or she commtted the
prohi bi ted conduct.

1: 51: 02 PM

Section 12 anends AS 12.55.125(i), the sentencing statutes for
sex crinmes, by conformng the ternms of inprisonment for persons
who conmt unlawful exploitation of a mnor or online enticenent
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of a mnor to the correct level in accord with the changes in
Sections 3-5 of the bill.

SENATOR PASKVAN suggested drafting the law to nmake it illegal to
be in possession of technology that is used for w ongdoi ng.

CHAIR FRENCH said it's |ike possession of burglary tools.

M5. CARPENETI said she'd have to think about it because it would
have to be a specific intent crine.

SENATOR PASKVAN opi ned that society should be nost worried about
the people who have access to equipnent that can get persona
information as they walk by you on the street. I|If they don't
have a legitinate reason for possessing this equipnent, the
presunption would be that they're using it to steal information.

SENATOR MCGQUI RE suggested using the Oegon law that prohibits
the possession of a radar detector as a nodel and including a
rebuttable presunption for proving that there's a legitimte
reason for possessing the equi pnent.

1:53:51 PM
SENATOR W ELECHOWBKI  asked how "unlawful exploitation” is
defined on page 7, line 9.

M5. CARPENETI replied it's the crinme that's in AS |1.41. 455,
unl awful exploitation of a mnor. Basically, it's the creation
of child pornography.

CHAI R FRENCH asked how often DOL prosecutes online enticenent
and unl awful exploitation of a m nor.

M5. CARPENETI replied there were 7 cases filed |ast year under
the unlawful exploitation of a mnor statute and 4 cases filed
under the online enticenment of a mnor statute.

CHAIR FRENCH said he has sonme concern wth enhancing the
penalties for crinmes that are rarely prosecuted.

M5. CARPENETI responded that these cases are very serious and
shocki ng; Sergeant DeGraaf was prepared to testify in a House
committee about sone of the cases that have been prosecuted.

1: 56: 27 PM

CHAIR FRENCH said he could not agree nore that these are very
serious crines.
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M5. CARPENETI said it's DOL's position that the seriousness of
these crinmes is anple justification of the penalties.

SENATOR COGHI LL asked if these cases have other co-occurring
charges, |ike kidnapping.

M5. CARPENETI said nost of the cases of child kidnapping also
have sexual assaults and she suspects that it would be the sane
with these. She offered to follow up.

SENATOR MCGUIRE nentioned the three strikes law and asked
Senator French to clarify what he nmeant when he tal ked about
i ncreasing the penalties.

CHAI R FRENCH said the section the commttee was just discussing
i ncorporates these crinmes into the three strikes schene. He then
asked Ms. Carpeneti if under this bill a second offense for
unl awful exploitation of a mnor would be an wunclassified
felony, eligible for a 99 year sentence.

1:59: 36 PM
M5. CARPENETI replied that would need to be stated in the
statute.

CHAIR FRENCH sunmarized that the first offense would be an A
felony, the second would be an A felony, and the third would be
the third strike.

M5. CARPENETI clarified that unlawful exploitation of a mnor
which is the creation of this material, is already in the felony
sentencing provisions, but online enticenent of a mnor was
sonmehow | eft out of the three strikes provision. Under this bil
it would be a class B felony for a person who is not required to
regi ster as a sex offender.

CHAIR FRENCH commented that in Alaska transmission of child
pornography is horrifically and shockingly prevalent. The
resources that are being poured in and the level of activity
woul d suggest nore than four prosecutions a year.

M5. CARPENETI said she hopes it will get better.

CHAIR FRENCH asked if the expanded subpoena power would be
included in this bill in the formof a commttee substitute.
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M. CARPENETI answered yes; she knows the commttee would be
interested in that.

M5. CARPENETI said Section 13 deals with probation officers. It
clarifies that while the conm ssioner of corrections provides
probation officers to the superior <court for the active
supervision of a person on probation for felony offenses, it's
not required. The comm ssioner may, at his or her discretion,
al so provide probation officers for the active supervision of
persons rel eased for m sdenmeanor of fenses.

Senat or French opened public testinony.

2:04.:08 PM

TONY NEWAN, Social Services Program Oficer, Dvision of
Juvenile Justice, Departnment of Health and Social Services
(DHSS), said DJJ is concerned about the way comrunications
technology and social nedia are outpacing the ability to
under stand how they inpact young people. Several of the offenses
that are the focus of SB 72 can be commtted by unthinking and
i mpul sive youths who think it's little nore than a prank, but
t he consequences can be very |long-term and damagi ng for victins.
DJJ appreciates that the governor and the Departnent of Law are
trying to get ahead of these issues before too many lives are
rui ned.

Al aska has a juvenile justice system that recognizes that mnors
shoul d be managed differently than adults. The DJJ mssion is to
hold youth accountable when they comit offenses, but at the
same tine to provide opportunities to keep them from conti nui ng
to make m stakes. The bill strikes a balance and allows DJJ to
appropriately respond to the juvenile given his/her risk to
reoffend and his/her needs. For exanple, the division could
refer a youth to a diversion program such as a youth court
wi thout requiring themto go through formal court proceedings.

The exception is the increase in the charge class level for
unl awful exploitation of a mnor. Cass A felonies against a
person are known in the juvenile system as auto-waiver offenses;
youths age 16 and age 17 are referred directly to the adult
crimnal justice system Unlawful exploitation of a mnor is a
serious offense, but DJJ believes that when a youth commts this
crime it is counterproductive to automatically waive him into
the adult system DOL agrees and is working to craft an
amendnent to address this issue.

2: 06: 50 PM
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QUI NLAN STEI NER, Public Defender for the State of Al aska, Public
Def ender Agency, said his comrents would center on two topics
related to the unintended consequences in Section 7 of SB 72.
The first is the breadth and nature of who it covers.
Potentially couples who exchange photographs via email would be
in violation of the statute. It would also cover a broader
spectrum |i ke grandparents who electronically send photos of
grandchildren to their friends or post them on Facebook. That
would be crimnalized by this statute. He suggested narrow ng
the language to target the intended situation, which is the
di stribution wher e t he br oader di stribution woul d be
enbarrassing. He also suggested the bill provide an exclusion
for people who are taking and involved in the pictures.

MR. STEINER said the other concern relates to the C felony
penalty for publishing or distributing the depiction on the
Internet. The bill refers to the broad definition of "Internet,"
which refers to its physical nature and how things are
transferred. It would in fact becone a felony to take a photo
and email it to one person unless a printed photo was used for
the publishing and distribution. He said he believes what was
i ntended was posting on the Internet for public view ng rather
than sinple distribution. He described this as a technical
pr obl em

CHAIR FRENCH said the committee is focused on getting at this
wi t hout including too nuch.

2:10: 33 PM
CHAI R FRENCH announced he would hold SB 72 in comm ttee.

SB 11- HATE CRI MES

2:10: 55 PM
CHAI R FRENCH announced the consi deration of SB 11

THOVAS OBERMEYER, staff to Senator Davis, introduced SB 11
speaking to the follow ng sponsor statenent:

This bill increases the sentencing for crines
notivated prejudice, bias, or hatred based on the
victims race, sex, color, creed, physical or nental
di sability, sexual orientation, gender identity,
ancestry, or national origin. This new crine can only
be commtted when a person commits sonme underlying
crinme and the person directed the conduct constituting
the crinme at the victim due to one of the listed
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characteristics of the victim The new crine increases
the classification of the underlying crinme one |evel.

Wthout creating a new list of "hate crimes" under AS
11.76, new Sec. 11.76.150 sinply reclassifies the
level of any crime up one notch if notivated by
prejudi ce, bias, or hatred based on the victims race,
sex, color, <creed, physical or nental disability,
sexual orientation, gender identity, ancestry, or
national origin. For exanple, a class B n sdeneanor
becones a class A m sdeneanor; a class A m sdeneanor
becomes a C felony; a class C felony becones a B
f el ony, etc. Such reclassification, of cour se,
I ncr eases t he penal ti es appropriate to t he
classification in sentencing under AS 12.55. The bil
al so anends AS 12.55.155(c)(22), an aggravating factor
as sentencing for f el oni es, by adding "sexual
orientation" and "gender identity" to the list of
protected characteristics.

The need for this bill is denonstrated by increasing
reports of vi ol ence agai nst honel ess per sons,
mnorities, religious groups, and others notivated by
prejudice, bias, and hatred in Al aska and across the
country in our highly diverse and multicultura
society. Wien crimes are conmitted because of people's
differences, the effects reverberate beyond a single
victimor group into an entire community, city, state,
and society as a whole. Wile this bill alone cannot
elimnate prejudice, bias, or hatred, it wll send a
nmessage that Alaskans will not tolerate hate crines in
any form and sent enci ng for them wll be
substantially increased.

2:14: 09 PM
SENATOR MCGQUI RE asked if he'd read the February 16, 2011 letter
fromthe ACLU.

MR. OBERMEYER answered yes; M. Mttman was concerned that the
| anguage didn't conform to the language in the federal bill.
However, the drafter indicated that it would be unnecessary to
add the federal |anguage because nost of this comes under Rule
404 relating to Character Evidence Not Adnmissible to Prove
Conduct. Furthernore, it's wunderstood by prosecutors and has
wor ked well in the past.
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SENATOR MCGUI RE said she |liked the idea of using the |anguage in
the Matthew Shepard and Janmes Byrd Jr. Hate Crinmes Prevention
Act because it maintains consistency, but she was also |ooking
for a coment on the exanples on page 2 of the letter that
delineate between two situations of offering evidence. These
exanples of racism are repugnant, but the right to speak and
freely associate is protected. The ACLU is saying that the
| anguage in the bill is overly broad and vague and instead
suggests the foll ow ng:

In a prosecution for an offense under this section,
evi dence  of expression or associ ations  of t he
defendant may not be introduced as substantive
evidence at trial, unless the evidence specifically
relates to that offense.

However, nothing in this section affects the rules of
evi dence governing the inpeachnent of a w tness.

SENATOR MCGUI RE asked M. Cberneyer to comrent.

2:18: 56 PM

MR. OBERMEYER reiterated that M. Luckhaupt's view was that the
addi ti onal |anguage was unnecessary. Prosecutors deal with this
| anguage on a daily basis and have been successful wth the
current definition of aggravation under AS 12.55.155(c)(22). M.
Luckhaupt believes that nothing in SB 11 overrides the rules of
evi dence. He suggested the commttee get additional information
from the drafter and the Departnment of Law (DOL) before naking
any changes. SB 11 sinply seeks to change the definitional
aggravators, including sexual orientation and gender identity,
wi t hout addressing additional associational rights.

He nmentioned the paint ball attacks targeting Natives that
precipitated the bill initially and noted that Senator French
indicated that proving notive can be very difficult for
prosecutors, even in the best of circunstances.

CHAIR FRENCH assured M. Oberneyer that the commttee would get
a good array of advice before the bill is passed. He then opened
public testinony.

2:23:16 PM
SLADE MARTIN, representing hinself, testified in support of SB
11. He stated that he becane aware of the bill while attending

the Youth Policy Sunmt and was imediately intrigued. Buckling
down on the consequences for commtting acts of hate based on
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any of the protected clauses is an amazing idea, he said. Doing
so would send a nessage that Alaska cares about its residents
and their safety. Victins would regain a sense of safety,
justice, and trust in the legal system Victins often feel
confused, self-loathing, alone, and scared. Sonetines they are
suicidal. Suicide is a problem in this state so passing this
bill my be a step toward prevention. Everyone is aware of the
epidemc of teen bullying based on sexual orientation where
sui cide has been the unfortunate end result. M. Mrtin said he
had experienced hate based on his sexual orientation and the
experiences were terrifying. As violence beconmes nore preval ent
and accepted, he fears for hinself, his |oved-ones, the
comunity, and future generations.

2:25:49 PM

SHAYLE HUTCHI SON, Board Menber, Al askans Together for Equality,
stated that passing SB 11 is a way to increase the safety of
residents and the sense of justice for Al aska conmunities. Wen
a person is assaulted he or she feels fear, oppression and
trauma, but when a person is attacked based on bias it affects
an entire group of people. It changes the dynamcs of how a
community functions. It changes how people act in public places,
where they go, how they walk down the street, and how they
express thensel ves. Apart from the psychol ogi cal ef fect,
violence that is based on bias increases the opportunity for a
retaliatory attack followed by a counter retaliatory act. That
ripple of violence will continue until there's a strong nessage
that these kinds of crinmes wll not be tolerated. The
Legislature has the opportunity to send a strong nmessage by
passing SB 11.

M5. HUTCHI SON said she particularly appreciates that sexual
orientation and gender identity were added. In Alaska we need to
send a nessage that a person has an absolute right to believe
what he or she wants to believe and to hold the values he or she
wants to hold, but no one has a right to inpose their beliefs or
val ues on another person using violence, coercion, oppression,
or fear.

2:29:19 PM
NELSON ANGAPAK, Senior Vice President, Al aska Federation of
Nat i ves, requested that the AFN witten st at enent be

incorporated into the record. He proposed a nonent of silence
and then stated that 66 years ago when the Territorial Senate
met to discuss equal rights, many spoke against this and refused
to recognize that this was a problem Elizabeth Peratovich spoke
to the issue of prejudice and injustice stating, "I would not
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have expected that |, who am barely out of savagery, would have
to remind gentlenen wth five thousand years of recorded
civilization behind them of our Bill of R ghts."

MR. ANGAPAK further stated that the Al aska Federation of Natives
fully supports elevating the punishnent for hate crines based on
race, [ sex, color, creed, physical or nental disability, sexual
orientation, gender identity, ancestry, or national origin.]
They hope that <elevating the penalties wll serve as a
deterrent. He urged the commttee to report SB 11 from conmttee
and speak favorably when it reaches the Senate fl oor.

2:33: 50 PM

KATE BURKHART, Executive Director, Al aska Mental Health Board
(AVHB) and Advisory Board on Alcoholism and Drug Abuse and
Statew de Suicide Prevention Council, said she would focus on
why the nental health board supports SB 11 and the protection it
affords this unique constituency. According to the Departnent of
Justice (DQJ), people who have a disability are 2-3 tinmes nore
likely to be the victimof a violent crine. Sonetines the attack
is based solely on the disability, which |Ieads AVHB to believe
that this additional protection is appropriate.

The DQJ reports that of the crimes that are notivated based on
hate toward a suspect class, the crinmes against people wth
disabilities are in the mnority. Mst hate crinmes occur based
on race, faith affiliation, and then gender. However, of the
victinmse who report being targeted because of their disability,
three-fourths of the attacks are because of a nmental health or
cognitive disability. DQJ also reports that half of those
victims report nultiple disabilities, which conpounds their
vul nerability. The Alaska Mental Health Board supports this
prioritized protection, but it's also inportant from an
education and policy-nmaking standpoint. The National Council on
Disability, the National Center for Victinse of Crinme, and the
Associ ation of University Centers on Disability have called for
increased public education and policy changes to prevent
victim zation of people with disabilities. SB 11 goes a |ong way
to achi eve those goal s.

2:36:46 PM

KELLI BURKI NSHAW Board Menber, Al askans Together for Equality,
stated that as a nmenber of a board that advocates for gay,
| esbi an, bisexual, and transgender rights, she would encourage
the commttee to pass the bill as quickly as possible.

2: 37: 44 PM
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JEFFERY M TTMAN, Executive Director, Alaska Gvil Liberties
Union (ACLU), said SB 11 is an inportant piece of |legislation
and the ACLU is gratified to see that gender identity has been
included. Statistics show that transgender individuals are
targeted for violence. It's inportant, however, to bal ance these
protections wth First Amendnent rights of speech and
association. Wile the ACLU doesn't support repugnant speech or
hateful groups, it is incunbent on them to protect the right of
individuals to say things that are hurtful and hateful.

MR. M TTMAN pointed out that as currently drafted, the bill is
susceptible to a facial challenge. Wthout the limting |anguage
that he suggested in the February 16, 2011 letter to the

commttee, SB 11 could be construed to chill First Amendnent
associational rights. The limting |anguage would not harm the
bill because it would not [|imt the ability to bring

prosecutions, but it would make it clear that the evidence nust
relate commssion of a crime. He urged the conmttee to work
with DOL, the sponsor, and the drafter to nmake the suggested
nodi fications.

SENATOR PASKVAN asked if attacks on honel ess people would fit
within one of the classifications in the bill.

MR MTTMAN said yes to the extent that the honel ess person was
targeted based on race or a physical or nental disability. But a
honmel ess person who was of a mmjority race and not suffering
from a disability, potentially could be left out of this
protection.

CHAIR FRENCH asked why the ACLU was raising First Amendnent
i ssues of associational rights when they weren't raised when the
bill was introduced in previous years.

2:41: 07 PM

MR MTTMAN replied they did raise simlar issues when the bil
was introduced |ast session. The ACLU suggested the sponsor
i nclude gender identity, which has been acconplished, but they
al so raised First Amendnent concerns. He said he would forward
that witten testinony. The Matthew Shepard and Janes Byrd Jr.
Hate Crines Prevention Act nakes explicit that because of
associational and free speech issues, the evidence nust be
carefully limted.

SENATOR W ELECHOMBKI asked if he believes that the -current

statute is unconstitutional because that | anguage isn't
i ncl uded.
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MR MTTMAN said the protections are currently in AS 12.55. 155,
the aggravator section. Potentially, the way the aggravating
evidence is introduced could be susceptible to an as applied
chal | enge, but because this bill creates the crinme of notivation
by prejudice, it raises the concern to a higher |evel

SENATOR W ELECHOWSKI noted that the statute says it's against
the law to discrimnate based on race so if the suggested
| anguage were adopted you couldn't introduce the fact that sone
was a nenber of the Ku Klux Klan, for exanple. | believe that
woul d be relevant evidence in a racial discrimnation case, he
sai d.

MR MTTMAN reviewed the current statute and opined that it
could potentially allow introduction of associational rights,
and that introduction, on its own, 1is susceptible to an as
applied challenge on First Anendnent grounds. For exanple, a
def endant would not be allowed to state that he or she had no
bi as what soever and open the door to evidence that he or she did
in fact have bias. The ACLU believes that the |anguage in the
federal legislation strikes an appropriate bal ance. A prosecutor
would be allowed to introduce necessary evidence to establish
the elenents of the crime, but not so broadly as to be
susceptible to a constitutional challenge.

CHAIR FRENCH said it's an interesting issue that the commttee
woul d ponder.

2:45: 08 PM

WANDA GREENE, President, NAACP Anchorage, stated that the |oca
NAACP, in line with the national NAACP, supports SB 11. She
noted that the national NAACP unani nously supported passage of
the Matthew Shepard and Janmes Byrd Jr. Hate Crinmes Prevention
Act. Part of the NAACP mission is to ensure social and economc
equality for all citizens to achieve equality of rights and
elimnate race prejudice anong citizens in the conmmunity and the
state. The national NAACP has backed social issues such as this
legislation to elimnate discrimnation where ever it is found.
She said she was pleased to see that gender identity, ancestry,
or national origin was added to this |egislation.

2:47:20 PM
CHAI R FRENCH cl osed public testinony and announced he would hol d
SB 11 in conm ttee.

SB 39-U.S. PRESI DENTI AL ELECTI ON_COVPACT
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2:47:43 PM

CHAI R FRENCH announced the consideration of SB 39 and stated
that public testinony would be taken during a subsequent
heari ng.

He read the sponsor statenment into the record as foll ows:

If there is one bedrock rule in elections it is this:
the person with the nobst votes is the wnner. This
| egislation would guarantee the Presidency to the
candi date who receives the npbst votes in the United
St at es.

The concept of ‘the person with the npbst votes w ns’
is sinple, but it hasn’t always worked out that way in
our Presidential elections.

In 1876 Sanuel Tilden received 254,000 nore votes that
Rut herford Hayes; however, Hayes won the Electoral
College tally by one vote by having won a nunber of
states by very small margins. In 1888 G over Cevel and
led in the popular vote over Benjamn Harrison, 48.6
percent to 47.8 percent, but Harrison won the
Electoral College by a 233-168 margin, largely by
virtue of his 1 percent win in Ceveland' s hone state
of New York. In 2000 Al Gore won the popular vote by
just over 500,000 votes but lost in the Electoral
College to Ceorge Bush 266-271. In 2004 a shift of
only 60,000 votes in Chio from George Bush to John
Kerry would have resulted in Kerry wnning the
El ectoral College despite losing the popular vote by
over 3 mllion votes.

SB 39 <corrects this defect in our Presidential
el ections not by doing away with the El ectoral College
but by nodifying how each state’'s electoral votes are
cast. Currently the state’s Electoral College votes
are cast 100% in favor of the popular vote wi nner in
the state. The bill would have Alaska join a conpact
made up of states that have pledged to cast their
el ectoral votes in favor of the national popular vote
wi nner. The conpact would not go into effect until
enough states have joined to put a ngjority of the
El ectoral College votes in the conpact.

The choice of how to allocate our vote within the
Electoral College was given to us by Article 11,
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Section | of the US Constitution. The founding fathers
of our country left the decision on how to select
el ectors up to each individual state |egislature. The
US Suprene Court has witten that “the appointnment and
node of appointnent of electors belong exclusively to
the states wunder the constitution of the United
States.” MPherson v. Blacker, 146 US 1 at 29
(1892).

Many believe that the current system causes candi dates
to focus on swing states, and swing state issues,
i nstead of approaching the country as a whole. It is
beyond dispute that under the current system
candi dates spend their canpaign funds on just a few
states. Here’'s an exanple of how this plays out in
Al aska. During the final 40 days of the 2008 el ection,
99% of all media expenditures were made in 17 states.
Al aska, needl ess to say, was not one of them

In a close presidential election that decides our
country’'s future, all states should be swing states
Every vote should count, and should be sought by every
candidate. This bill wll pronmote truly nationa
presidential canpaigns, and it wll ensure that the
person sent to occupy the nost powerful office in the
wrld is the one who got the nobst votes in the
el ection.

2:51:15 PM

CHAI R FRENCH said he was surprised to learn that the nethod of
awarding electoral votes has changed substantially over the
years. In 1789 when George Washington was elected, only a few of
the Electoral College electors were selected by election; nost
were assigned by the state legislators. The U S. Constitution
specifically identifies state legislators as the sole arbiters
of how el ectoral votes are awarded.

SB 39 is about ensuring that the Electoral College awards the
presidency to the person who got the npbst votes. Absent sone
action by Congress to undo the Electoral College, this is a way
to achi eve that goal

2:52:58 PM
ANDY MODEROW staff to Senator French, said SB 39 adds new
sections to AS 15.30, which pertains to national elections in

the state. He provided the follow ng sectional analysis:
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Section 1 - page 1, lines 9-13, outline that Alaska joins in
this conpact with the other states that enact it.

Article | of the conpact outlines that any state and the
District of Colonbia may join in the conpact.

Article Il of the conpact requires that nenber states conduct a
st at ewi de popul ar el ection for president and vice president.

Article 11l of the conpact discusses how presidential electors
are sel ect ed.
- Page 2, lines 9-14, require nenber states to count state

votes, and calculate a national popular vote total for each
presidential slate.

- Page 2, lines 15-16, require the state election official to
designate the national popular vote winner. In Alaska this is
the director of the Division of Elections.

- Page 2, lines 17-19, require the presidential elector

certifying official in Alaska to certify the appointnent of the
W nni ng candi date’s el ector slate.

- Page 2, lines 20-24, require that nmenber states conmunicate
state vote totals at |east six days before presidential electors
neet and cast votes. This is a federal law reiterated in the
conpact .

- Page 2, lines 25-28, require each nenber state to treat as
conclusive an official statenent containing the nunber of
popul ar votes in a state for each presidential slate, on the day
currently required by law for states to nmke that final
determnation. This is a federal lawreiterated in the conpact.

- Page 2, line 29, through page 3, line 1, nakes it clear that,
in case of a national popular vote tie, states are to cast their
el ectoral votes as determ ned by state vote totals.

- Page 3, lines 2-7, outline procedures in case the nunber of
presidential electors nomnated in a nenber state does not equal
t he nunber of electoral votes the state is entitled to.

- Page 3, lines 8-9, require public disclosure of vote totals as
they are determ ned or obtai ned.
- Page 3, lines 10-12, require that this conpact govern the

appoi ntnment of presidential electors if it is active on July 20
of a presidential election year.

2:56: 06 PM
Article IV of the conpact contains other provisions.
- Page 3, lines 14-16, set when this conpact becones active.

When a majority of Electoral College votes are governed by this
conpact, it takes effect.
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- Page 3, lines 17-20, allow that any state nay w thdraw from
this conpact, but not during the final six nonths of a
president’s term This July 20 through January 20 blackout is to
provide for set election procedures going into the election
season.

- Page 3, lines 21-24, require that nenber states notify other
menber states when the conpact is enacted, or w thdrawn.

- Page 3, line 25, termnates this conpact if the Electoral
Col | ege i s abolished.

- Page 3, lines 26-27, provide for severability of each
conponent of this Act.

Article V provides definitions. To highlight a few

- (A on page 3, lines 29-31, clarify who the chief election
official is in each state. In Alaska, it is the director of the
Di vision of Elections.

- (E) on page 4, lines 8-10, discuss who certifies the
appoi ntnment of presidential electors. In Al aska, under current
statute AS 15.30.060, this is the director of the D vision of
El ecti ons.

- Page 4, lines 22-24, declare that the Alaska director of the
Division of Elections is the chief election official described
by the conpact.

Section 2 - page 4, lines 25-29, adjust AS 15.30.060 (which
relates to notification of electors) to adapt when the conpact
is activated.

Section 3 - page 4, lines 30-31, through page 5, lines 1-9, add
a new subsection to AS 15.30.060. It requires notification of
electors as outlined by the conpact, and not as outlined by
current | aw.

Section 4 - page 5, lines 11-19, adjust AS 15.30.090, which is
the current Duties of Electors statute, to adapt when the
conpact is activated

Section 5 - page 5, lines 20-31, through page 6, line 1, adds a
new subsection to the current duties of elector statute. It
clarifies that elector duties are outlined by the conpact, not
current statutes.

MR. MODEROW of fered to answer questions.
2:58:32 PM

CHAI R FRENCH asked the commttee to hold their questions unti
t he next hearing on SB 39.
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2:58: 50 PM

There being no further business to conme before the commttee,
Chair French adjourned the Senate Judiciary Standing Conmmittee
neeting at 2:58 p.m
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