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ACTI ON NARRATI VE

1:02: 30 PM

CHAIR CARL GATTO called the joint neeting of the Senate and
House Judiciary Standing Commttees to order at 1:02 p.m
Senators W el echowski Coghi I I, Paskvan, and French; and
Representati ves Thonpson, Keller, and Gatto were present at the
call to order.

OVERVI EW DEPARTMENT OF LAW

1: 03: 36 PM

CHAI R GATTO announced the business before the committees would
be to hear an overview of the Departnent of Law (DOL) by
Attorney Ceneral Designee John Burns.

REPRESENTATI VE PRUI TT j oi ned the conmm ttee.

JOHN BURNS, Attorney General Designee, Departnent of Law (DOL),
said it's a privilege to present an overview of the Departnent
of Law to the judiciary commttees. Wiile he is honored to
fulfill the position of Attorney General, it is not one he
sought. He informed the commttees that as a lifelong Al askan,
he is commtted to bettering the state in a neaningful way.
Gowng up in Nonme gave him an appreciation for life in rural
Al aska, and provided an opportunity to spend tine in unique
places like King Island and Dionede. In 1970 he noved to
Fai rbanks and has resided there since except that he spent
sutmers working for Fish and Gane in Western Al aska and Prince
Wl liam Sound. Since graduating from UAA and then Puget Sound
Law School approximately 25 years ago, he has been in private
practice specializing predomnately in comercial law, doing
busi ness transactions and insurance defense work. In the |ast
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ei ght weeks he has nmet with nmenbers of the DOL in Anchorage,
Fai r banks and Juneau to becone famliar with the issues. He has
also spent tinme in None, Bethel, and Barrow neeting with |aw
enforcenent, DOL personnel, judges, Youth Court facilities, and
wonen's shelters to gain a better understanding of how the DCL
can neet the various needs.

1: 06: 51 PM
REPRESENTATI VE GRUENBERG j oi ned the commi tt ee.

ATTORNEY GENERAL BURNS stated that his objective as Attorney
CGeneral is to uphold the constitution and |laws of the state of
Alaska with dignity and integrity, consistent with his ethica
obl i gations as an attorney.

The m ssion of the Departnent of Law (DOL) is to prosecute crine
and provide |egal services to state governnent for the
protection and benefi t of Al aska' s citizens. Thi s is
acconplished by three divisions: the Cimnal Dvision, the
Cvil Dvision, and the Admnistrative Services Division. The
Crimnal Division has 13 offices and the Cvil Division has 14
secti ons.

DOL's core services are fourfold.
|. Protecting the safety and financial wellbeing of
Al askans.
1. Fostering conditions for responsible devel opnent
of natural resources.
I1l. Protecting the fiscal integrity of the state.
V. Pronoting good gover nance.

1: 08: 21 PM

As of FY1l, 284 attorneys provide services to the DO.. They hope
to add two nore attorneys in FYl12 for a total of 286. These w ||
be a district attorney in Kotzebue and a public records attorney
i n Anchor age.

The FY12 budget request by core services includes:

e Sixty-two percent to protect Al askans, predom nant |y
through the Crimnal Division; and the Child Protection
Services Section, Commercial and Fair Business Section, and
Environnmental Section within the Gvil D vision.

* Nineteen percent for state fiscal protection.
» Ten percent for governance.

* Nine percent for econonm c opportunity and resource
devel opment .
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1:09: 48 PM

For FY10, the return on investnent for the departnent was nearly
$7 to every $1 spent; costs were $85.4 mllion and collections
were  $576 mllion. The benefits and collections were
concentrated in the Cvil D vision where the return was nearly
$12 to every $1 spent. The costs were $48.9 mllion and
collections were $576 mllion. To date for FY11l the awards and
collections total $108 million.

1:10:46 PM
SENATOR W ELECHOASKI asked if the awards include the $500
mllion recovery from Mercer; and if the costs are all in-house

or a conbination of in-house and outsi de counsel .

ATTORNEY GENERAL BURNS replied the FY10 data did include the
$500 million recovery from Mercer and the costs reflect both in-
house and outsi de counsel.

1:11: 25 PM
SENATOR W ELECHOWSKI asked how nuch the state paid in attorney
fees to recover the $500 nmillion.

ATTORNEY GENERAL BURNS said he understands it was a contingency
arrangenment, but he would follow up wth the information.
Col l ections fluctuate, but they are typically closer to $76
mllion.

The Crimnal Division takes up the nmgjority of the DOL budget
carrying out the core function of protecting Al askans. He
hi ghl i ghted the foll ow ng:

e Thirteen District Attorney Ofices are located in
Ket chi kan, Kodi ak, Kenai , Kot zebue, Bar r ow, Bet hel
Anchorage, Dillingham Pal nmer, Fairbanks, None, and Sitka.

« The Ofice of Special Prosecutions handles cold cases;
Medi cai d; wel f ar e, PFD, i nsurance, and wor ker s'
conpensation fraud; cybercrinmes; fish and gane crines;
environmental crinmes; alcohol interdiction; crimnal non-
paynment of child support; and violations of state tax |aw.

* Appeal s.
« The Rural Prosecution Unit assists rural offices when
wor kl oad demands outstrip available staff or expertise.

1:13: 28 PM

ATTORNEY GENERAL BURNS displayed a state nmap that showed the
nunbers of prosecutors in each of the statewi de offices. Sitka,
Kot zebue, and Barrow each have one prosecutor; Kodi ak,
DI lingham and Nome each have two; Juneau and Ketchi kan each
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have three; Bethel has seven prosecutors; Kenai has nine; Palner
has 11; Fairbanks has 14; and Anchorage has 35 prosecutors.

REPRESENTATI VE GRUENBERG asked if Bethel has seven prosecutors
because it's a heavy crine area conpared to the rest of the
st at e.

ATTORNEY GENERAL BURNS replied he didn't have the statistics,
but that seens to be the case.

RICK SVOBCDNY, Deputy Attorney General, Crimnal D vision,
Departnment of Law (DCOL), said a lot of violent crinmes are
commtted in the Yukon/ Kuskokwim Delta, which is an area that's
about the size of Oregon. \Wen he |ast checked, Bethel had one
nore sexual assault than the entire Anchorage area.

REPRESENTATI VE GRUENBERG highlighted that there are as many
district attorneys in Bethel as in the entire Southeast region.
He expressed concern and said he'd like to know nore about
what's going on in that region.

CHAI R GATTO asked what popul ati on the Bethel office serves.

MR. SVOBODNY said he didn't know the population of the
Yukon/ Kuskokwi m Del ta, but the Bethel office serves 47 vill ages.
By conparison, the Juneau office serves five |ocations.

1:16: 39 PM
ATTORNEY GENERAL BURNS said he personally intended to spend a
significant anount of tine addressing that issue.

The Civil Division has seven offices statewide with a nunber of
attorneys in each, predomnantly in Fairbanks, Anchorage, and
Juneau. Six sections in the Civil Division handle the core
function of protecting Al askans.

e Child Protection - 23 attorneys.

* Commercial and Fair Business - 18 attorneys.

* Human Services - 9 attorneys.

e Requlatory Affairs and Public Advocacy - 3 attorneys.
e Environnental Section - 10 attorneys.

» Labor and State Affairs - 19 attorneys.

Attorneys working in the Child Protection Section handle 3,000
Child in Need of Ad (CINA) cases every year; 2,000 of these
cases are ongoing at any tine, rolling from year-to-year. Each
child protection attorney handles 113 cases, which exceeds the
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recommended national average of 100 cases. These attorneys are
very busy and very successful. They prevailed in eleven of
el even recent Al aska Suprene Court appeals of superior court
orders termnating parental rights. This says that the Ofice of
Child Services is doing an outstanding job in making the
determ nation as to which cases warrant noving forward.

1:19: 28 PM

The Commercial and Fair Business Section handles consuner
conplaints. The Consuner Protection Unit handled the D RECTV
case; negotiated a $300,000 settlenment from Publishers C earing
House; a $425,000 settlenent from Dannon Yogurt; and has thus
far recovered $13 mllion from "Average Wol esale Price," which
was drug litigation related to overcharging the Al aska Medicaid
program These were all associated with false advertizing. The
unit also handled the lawsuit in which jewelers doing business
in Juneau falsely advertised "40-75% of f" sal es.

At the request of the Legislature, DOL in 2010 did a study to
determne why rural fuel costs were so high. The University of
Al aska Anchorage |Institute of Social and Econom c Research
(ISER) also did a study and concurred with DOL that there was no
evi dence of price-fixing. Nevertheless, DOL continues to nonitor
this issue.

ATTORNEY GENERAL BURNS made special nention of the Florida court
that threw out as unconstitutional the entire Patient Protection
and Affordable Care Act (PPACA). The court determ ned that the
valid portions could not be severed from the unconstitutional
aspects and therefore, the entire Affordable Care Act was
unconstitutional. DOL continues to advise the Departnent of
Health and Social Services (DHSS), the Division of |Insurance,
and the Division of Retirement and Benefits on how PPACA, if it
is constitutional, wll affect the Al aska. The Departnent of
Justice wll probably appeal that decision, but because 13-14
other states have simlar suits, the US. Supreme Court wll
ultimately have to weigh in on the issue.

CHAI R GATTO asked if the state is investing funds to inplenent
part of the PPACA

ATTORNEY CGENERAL BURNS said he wasn't sure of the answer.
CHAI R FRENCH noted that when the Florida district court decision

was announced CGovernor Parnell indicated he would ask the
attorney general the legal status of the federal |aw Senator
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French asked what his advice is to the governor in the face of
that ruling.

ATTORNEY GENERAL BURNS said Al aska intervened in that case and
that remains the binding law, as relates to Alaska, at this
tinme. Al the governors that were inpacted by that decision sent
a letter urging the Cbhama adm nistration to nove forward with an
appeal directly to the Suprene Court. It's a matter that needs
to be addressed and it won't find resolution until it reaches
t he hi ghest court, he said.

CHAI R GATTO asked himto describe the term"nonseverability."

ATTORNEY CGENERAL BURNS expl ained that the Florida district court
determ ned that the healthcare nandate was so intricately tied
to the other aspects of the Affordable Care Act, that it could
not be pulled out or severed and |eave the remaining part able
to be enforced. The court couldn't make a determination as to
whet her or not the PPACA could survive if the healthcare nmandate
was severed and therefore it had to be thrown out entirely.

CHAIR FRENCH asked if the federal judge in Florida issued an
i njunction against further application of the |aw.

ATTORNEY CGENERAL BURNS answer ed no.

CHAI R FRENCH asked if it neans that Al aska woul d be breaking the
law if it continued to abide by the PPACA in light of his
advice to the governor that the decision by the judge in Florida
was bi nding on the state.

ATTORNEY CGENERAL BURNS replied it was the decision of the
Florida court that the PPACA was unconstitutional so our
position is that we're not obligated to follow the PPACA

CHAI R FRENCH asked if the governors who are party to the |awsuit
and also taking steps to ready their states for the PPACA were
breaki ng the | aw

ATTORNEY GENERAL BURNS replied, "Not at all." Each state is
taking different steps to evaluate the law and just how it wll
be eval uated remains to be seen.

1: 26: 30 PM

CHAIR FRENCH said he's unclear as to the binding affect of the
Florida court ruling on the State of Al aska.
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ATTORNEY CGENERAL BURN replied the court's determ nation was that
it was unconstitutional. "That is the law as it relates to the
State of Alaska, its position vis-a-vis that act," he added.

CHAI R FRENCH noted the absence of an injunction, and asked if
he's saying that the State of Alaska is relieved of all its
obligations under the federal PPACA because of the decision in
Fl ori da.

ATTORNEY GENERAL BURNS replied there is no obligation on the
State of Alaska to follow the federal nmandate, but it could
elect to nove forward and evaluate independently whether to
pursue a [ heal thcare] exchange.

CHAI R GATTO asked if an injunction was necessary, or was there
an inplied consent that allows any state operating under the
PPACA to make an independent decision as to whether it will nove
f orward.

ATTORNEY GENERAL BURNS replied that's right; it was inplied.

1:28:14 PM
REPRESENTATI VE LYNN j oi ned the neeti ng.

SENATOR COGHI LL asked if the reason that an injunction was not
issued related to the tineline.

ATTORNEY GENERAL BURNS said the court didn't indicate whether or
not the timelines were relevant to not issuing an injunction,
but a nunber of tinelines do apply. The court enphasized and the
parties all recognized the inportance of getting this decision
to the U S. Suprene Court on an expedited basis because of the
potential cost.

SENATOR COGHI LL asked if there was a reason the suit wasn't
filed under an original jurisdiction question rather than the
f ederal court.

ATTORNEY CGENERAL BURNS said he didn't know.

CHAIR FRENCH said in the face of this decision in Florida he
hopes the governor doesn't decide that it is elective on him as

to whether or not to follow federal law and allow state
enpl oyees to keep their children on their health insurance until
age 26, starting in August 2011. | hope, he wurged, that you

advi se the governor that in the absence of an injunction, that I
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believe that the State of Alaska has to continue to abide by
that federal |aw

ATTORNEY GENERAL BURNS said he understands that the governor is
eval uating that point.

CHAIR GATTO asked if it's true that retired state enployees
would not have the ability to keep a child on their retiree
state insurance policy until age 26; the cutoff would be age 23.

ATTORNEY CENERAL BURNS replied he didn't have an answer.

CHAIR GATTO said the State of Alaska was the only state that
declined $1 mllion to inplement the mandated [healthcare
exchange,] indicating that the governor made a decision earlier
than the Florida court decision.

ATTORNEY GENERAL BURNS said, "I'mnot aware of any decline.”
1:31:58 PM

SENATOR W ELECHOMSKI asked, since the governor has declined to
work under the federal law, if he would advocate for the

governor to propose legislation to provide healthcare for
children up to age 26, ban discrimnation against preexisting
conditions, and prohibit lifetime nonetary limts on heal thcare.

ATTORNEY GENERAL BURNS replied he had had no conversation wth
t he governor on that and did not know his position.

CHAIR GATTO asked if it's his job to defend the state's
position, but not to take a position hinself.

ATTORNEY GENERAL BURNS replied he would defend the state's
position to the extent that the position was constitutional and
consistent with the statutes.

1: 33: 20 PM
He continued with the overvi ew

The Human Services Section defends the Departnent of Health and
Social Services in lawsuits related to foster care, public
assistance and Medicaid overpaynents. Recently an independent
auditor indicated that there had been excessive charges and DOL
was able to recover $1.9 million.

The Envi r onnment al Section filed [itigation agai nst BP
Exploration Alaska to recover civil assessnments and revenue
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| osses related to the 2006 Prudhoe Bay pipeline shutdown due to
corrosion. The Environnental Section also handled the Cruise
Ship Initiative. HB 134 regul ati ng wastewater discharges all owed
cruise ship owners and operators until 2016 to fully conply with
the new water quality standards.

The Regulatory Affairs and Public Advocacy (RAPA) Section
advocates the public interests in regulated utility matters
before the Regulatory Comm ssion of Alaska (RCA). For exanple,
DCOL was instrunental in the evaluation of the Cook Inlet Natura
Gas Storage Alaska (CINGSA). The RCA approved that facility on
January 31, 2011. The DCOL through RAPA is also nonitoring the

$5.7 mllion in refunds that the RCA ordered Enstar to return to
eligible custoners as a result of overbilling.
1: 37: 07 PM

The Departnment of Law played a key role in developing the 10-
year Sexual Assault Donestic Violence Initiative. They are
collaborating with agencies and non-profits to support the
initiative, doing public services announcenents |ike "Choose
Respect”, and sponsoring pro-bono sumrts.

Four sections within the Cvil D vision handle the second core
function of fostering responsible devel opnent.

* Ol Gas and Mning - 14 attorneys.

» Transportation and Public Facilities - 8 attorneys.
e Environnmental - 10 attorneys.

e Natural Resources - 13 attorneys.

DOL, through the Gl Gas and Mning Section, is continuing to
pursue resolution of the Point Thomson litigation wth
ExxonMbbi | .

The Transportation and Public Facilities Section is advising the
Department of Transportation and Public Facilities (DOTPF) and
defending the state on building projects such as Goose Creek
Prison, the Alaska Mirine H ghway System headquarters and
Ket chi kan dry dock expansion, the Juneau access road, the Knik
Arm Crossing, and instate gas pipeline and propane projects.

DCOL, through the Environnental Section, prevailed in the U S
Suprene Court, which allowed the Kensington Mne to open. This
resulted in jobs for 300 workers during construction and 200
wor kers during production, 85 percent of which are Al aska-hire.

CHAIR GATTO noted that the 25-30 Ilegislators who visited
Kensi ngt on yesterday |earned what a great resource it is for the
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state. It cost $450 mllion to put the mne in place and it is
expected to generate about $1 billion per year before expenses.

ATTORNEY GENERAL BURNS added that DOL received many letters of
appreciation for its efforts to open the mne. A simlar
positive result was the Red Dog Mne. The Environnental
Protection Agency (EPA) w thdrew key conponents of the water
pollution discharge permt and DOL assisted the Departnent of
Envi r onnment al Conservati on (DEC) in promul gati ng new
regul ations. This allowed the mne to continue operation and
preserved 516 direct and 2,800 ancillary jobs. In a side note he
related how the mne cane to be naned after a bush pilot's red
dog.

1:41: 16 PM

The Ol Gas and Mning Section within DOL fostered responsible
devel opment defending the Quter Continental Shelf (OCS) |eases
in court challenges including Lease 193 and Interior's approval
of Shell's Beaufort and Chukchi Sea OCS exploration plans. This
is an exanple of the state working in tandem with the federal
government for positive results. Likewise, DO. challenged the
Interior Departnent's purported inposition of a noratorium on
devel opnent in Alaska and the OCS. The court recently dism ssed
Al aska v. Salazar, based on the fact that the Interior
Depart ment unequivocally asserted in filings that there was no
nor at ori um

1:42: 24 PM

Through the DOL Natural Resources Section, the state partners
with the U S Forest Service (USFS) in managenent of the Tongass
Nati onal Forest. DOL has supported "Tongass Exenptions" to the
USFS "Roadless Rule,” and USFS authorization of the Logjam
timber sale. If successful, this will preserve jobs.

DCOL is also seeking to develop a conprehensive strategy to dea
with issues related to the Endangered Species Act. It is
challenging a nunmber of wunwarranted listings and unwarranted
critical habitat designations. These listings and designations
can have a significant effect on transportation, resource
devel opnent, sport and subsistence hunting and fishing. ESA
listing petitions that have been sought include polar bears,
bel uga whales in Cook Inlet, Steller sea lions, hunpback whales,
Pacific walrus, ringed and bearded seals, and SE Al aska Pacific
herring. These have significant inpact to the state. Critical
habi tat designations have been made for the Cook Inlet beluga
whal e and 187,000 square niles of the state have been designated
as critical habitat for the polar bear. The state filed intent
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to sue challenging this critical habitat designation for the
pol ar bear. The Arctic Slope Regional Corporation, North Slope
Bor ough, and industry have also filed separate notices of intent
to sue.

In addition to the listings, a nunber of lawsuits and appeals
are appending for the polar bear, beluga whales, Steller sea
lions, hunmpback whales, and ribbon seal. The state has been
petitioning to de-list the eastern stock of the Steller sea lion
based on population densities. The effect of the western stock
listing was a fishery closure, which significantly inpacted the
comunity of Adak.

DOL has budgeted $1,396,875 in FY1l1 to challenge the ESA
listings. The budget for FY12 is roughly the same, but the
actual anount w Il depend on the additional listings that cone
f orward.

1:46: 39 PM

The Ol Gas and Mning Section also assists DNR and DEC in
requesting pronpt federal review of challenges to petroleum
exploration in the National Petroleum Reserve-Al aska (NPR-A).
The Cean Water Act wetlands fill permt for the CD5 project
was initially denied despite overwhel m ng stakehol der support.
However, that decision was remanded to the Corps for further
evaluation. DOL is optimstic that the Corps will act pronptly
to reevaluate that permt.

Li kewi se, DOL advised DNR on responses to BLM WI derness and
"WIld Lands" designations. Interior Secretary Salazar ordered
the evaluation of 72 mllion acres of federal land in Al aska for
wi | derness characteristics. The potential of that would be
creation of a de-facto wlderness in Alaska w thout
congressional oversight. This affects permtting and right of
way determnations. The US. Fish and WIldlife Service is
evaluating revisions to the Arctic National WIdlife Refuge
(ANWR)  Conprehensive Conservation Plan. DO. provided |egal
advice to the governor who wote to urge President Cbama to
respect AN LCA

1:48:18 PM

The Environnental Section of DCOL continues to assist DEC in
requesting EPA action on Shell Ql's Cean Ar Act permt
application. Because of the delays, Shell has indicated that
nothing wll be done in 2011. The Alaska congressional
del egation unani nously denounced the EPA action in this
i nst ance.
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The Environnmental and Natural Resources Sections of DOL continue
to work on aspects of the Clean Water Act. Under a nenorandum of
agreenent (MOA) with the Arnmy Corps of Engineers, the EPA can
i nvoke 404(c) to veto Corps permt decisions. This authority has
been wused very sparingly, but the EPA indicated it would
eval uate the Pebble Mne in this regard.

The Environnmental Section also defended the state in the Nunanta
Aul ukestai v. State suit alleging constitutional violations in
statutes and regul ations that authorize tenporary |and and water
use permts for mneral exploration at the Pebble project. The
plaintiffs want these tenporary permts to be publicly noticed
and best interest findings to be established before permts are
i ssued.

The Natural Resources Section is defending Alaska fisheries
managenent. The state intervened in the Upper Cook Inlet Drift
Associ ation v. Locke |awsuit where UCI DA wanted to preenpt ADF&G
managenent of salnon fisheries in Cook Inlet. The expectation is

that this will be resolved am cably.
1: 52: 13 PM
Four sections within the Civil Dy vision handle the third core

function of protecting fiscal integrity.
* Collections and Support - 8 attorneys.
e« Ol Gas and Mning - 14 attorneys.
» Labor and State Affairs - 19 attorneys.
» Torts and Wirkers' Conpensation - 15 attorneys.

The Collections and Support Section collects crimnal fines and
surcharges owed to the state and restitution owed to third
parties. In FY10 they collected $7.3 mllion, $1.1 mllion of
which was for victim restitution. A pie chart reflected the

following recoveries for FY10: «civil - $32,121.23; cost of
appoi nted counsel - $758,197.26; cost of incarceration -
$798,070.89; correctional facility surcharge - $285,276.80;

court fines - $3,026,028.55; forfeited bonds - $31,473.67; m nor
offense - $1,228,392.06; crimnal restitution - $85,919.46; and
juvenile restitution - $329, 867. 60.

State operating revenues cone from oil and gas corporate incone
t axes, production taxes, property taxes and royalties on Al aska
North Slope crude oil. The Gl Gas & Mning Section collected
nearly $82 million in additional taxes and royalties in cal endar
year 2010 and $95.9 million in FY11l through February 8, 2011
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1:53:32 PM

SENATOR W ELECHOWSKI said testinony in the Senate Resources
Committee indicates that virtually every day the state is
blowing the statute of Ilimtations for filing lawsuits on
royalty cases due to a lack of conputer equipnent, proper
auditing equipnent, and databases. He asked if this was a DNR
issue or if DOL had suggestions on how this can be renedi ed.

ATTORNEY GENERAL BURNS said he was unaware that the state was
blowi ng statutes of I|imtations, but he would nmeet with Tina
Kobayashi, the head of the G| Bas & Mning Section, to check on
t hat .

SENATOR W ELECHOWBKI reiterated that it mght be a Departnent of
Nat ural Resources issue.

SENATOR PASKVAN agreed that this was an internal issue that
bears scrutiny. The statute of limtations passed and the state
didn't know if nonies were owed because audits hadn't been
conducted. The question was whether to conduct an audit when
sonet hing was past the statute of limtations, if at the end of
the audit there was no capacity to do anything other than in the
general context that if an audit is conpleted, the state
general ly seeks and recovers additional nonies.

1:55: 48 PM

ATTORNEY GENERAL BURNS directed attention to a pie chart of oil,
gas, and mning decisions and settlenents FY00-FY10 totaling
$1.95 billion. This was a conbination of oil and gas taxes,
tariffs, royalties, and non oil and gas taxes, which would be
property-related. The next slide shows the breakdown of oil,
gas, and mning decisions and settlenments FY1l through February
8, 2011 totaling $95.9 million.

1:56: 26 PM
CHAI R GATTO asked if the state ever loses these lawsuits and if
the totals reflect total wins or the balance of the w ns mnus
t he | osses.

ATTORNEY GENERAL BURNS replied he was not aware that the state
had ever |ost a case wholesale, but the state often asserts that
a significantly l|arger amunt was owed than was recovered. He
understands that a vast mpjority of these cases are settl ed.

CHAIR GATTO recalled a large case of pipeline tariff overcharges
in which the state gave up recovery beyond a certain | ook-back
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period. He asked if the state was being efficient in its actions
this tine.

ATTORNEY CGENERAL BURNS agreed that the issue needed to be
eval uated to determne if the state was |osing noney. If it was,
qui ck and deci sive corrective neasures are in order

CHAIR GATTO surmsed that there mght be a benefit to adding
attorneys to pursue these law suits; the Legislature would nmake
a deci sion about that addition to the DOL budget.

ATTORNEY GENERAL BURNS reiterated that he would follow up and
find the answers to those issues.

SENATOR W ELECHOWSKI expressed concern that sone | easehol ders
were sitting on their |eases. He asked if DOL had taken steps to
ensure that the |easeholders of mning |leases and oil and gas
| eases were fully engaged in their duty to produce.

ATTORNEY GENERAL BURNS replied he assunes that DNR would be
reviewing the leases from that perspective, but he didn't know
that for certain. The Departnment of Law was not review ng |eases
fromthat perspective at this tine.

2:00:41 PM

DOL is currently engaged in TAPS tariff litigation questioning
the rates for 2005. O her ongoing litigation relates to the TAPS
Strategi c Reconfiguration case, which is currently before the
Federal Energy Regulatory Comm ssion (FERC) and the Regulatory
Comm ssion of Al aska (RCA). The state chall enged TAPS owners for
including hundreds of mllions of dollars in inprudent capita

project expenditures in the tariffs. The status of that case is
t hat an ei ght-week hearing before FERC and RCA was schedul ed for
Novenber 2011.

The ongoing litigation in which DOL is representing the
Department of Revenue (DOR) in superior court on the 2006 TAPS
property t ax val uati on is currently on appeal . That
determ nation could have significant financial ramfications to
muni cipalities. There is also an eight-week trial set for
Sept enber 2011 regarding TAPS property tax litigation for 2007-
2009. Ms. Kobayashi wll give a presentation to the House
Finance Comrittee tonorrow on the specific issues relative to
oil and gas and how it affects that budget conponent.

2:02:51 PM
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The Commercial and Fair Business Section and the Labor and State
Affairs Section worked on the <cruise ship initiative and
passenger tax issues. The cruise ship initiative nade incone
from cruise ship water activities subject to Al aska net incone
tax and inposed a ganbling tax and a $46 head tax. Wen the
cruise industry sued over the head tax, DOL defended the
Department of Revenue and assisted in negotiating a settlenent.
The Legi sl ature passed a new | aw reducing the head tax to $34.50
and the cruise industry dropped their lawsuit. This wll
preserve paynment of about $34 nmllion per year to defray costs
of services and facilities to acconmpbdate passenger visits.

CHAIR GATTO said in addition to the reduction in the head tax,
the state agreed to pay what had been an additional $15 |oca
head tax in Juneau and Ketchikan and so nuch per port of call.
In the end, it |looked like this essentially w ped out the head
tax and conceivably the state was subsidizing the cruise ships.
He asked M. Burns if he had followed the mth as that
| egislation passed in the waning hours of the 26th legislative
sessi on.

ATTORNEY GENERAL BURNS replied the only thing he knew about that
i ssue was that the current tax is $34.50.

SENATOR W ELECHOWSBKI agreed that the state cane out on the short
end of the stick; that decision was based on the |legal advice to
settle the case. The result was supposed to be that nore cruise
shi ps would cone back but he was only aware that one did so. He
asked if nore did in fact return.

ATTORNEY CGENERAL BURNS offered to find out how many cruise ships
cane back.

SENATOR W ELECHOWBKI said he'd like to know because the state
gave back tens of mllions of dollars in exchange for agreeing
to settle the lawsuit. To his knowl edge there's never been a
followup as to what the state actually received.

2:06: 33 PM
He continued the presentation.

The Labor and State Affairs Section handled the state's |awsuit
agai nst Mercer, the actuary for the state PERS and TRS pension
pl ans. The suit was settled and Mercer paid $500 nmillion.

The Natural Resources Section represented the state in Carlson
v. State. This was a 26 year lawsuit by nonresident fishernen
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who sought refunds of commrercial fishing permt fees, which were
three tinmes higher than resident fees. The court ruled against
the state and the principal in that judgnent was $12 nillion.
Adding the interest and attorney fees brought the total to $82.3
mllion. The state appealed to the suprene court the 11 percent
prejudgnent interest and the attorney fees. A successful outcone
could nmean a $60 mllion savings for the state. The judgnment was
fully funded and it just awaits a final determnation by the
court as to the appropriate interest rate.

2:08: 02 PM

SENATOR PASKVAN asked if the $60 mllion potential savings
reflected the difference between a 3.5 interest rate as opposed
to an 11 percent rate.

ATTORNEY GENERAL BURNS answered yes, and the anobunt of attorney
fees, which were calculated on the full anount.

CHAIR GATTO asked if there was ever any question about the
l egality of charging nonresident commercial boats nore.

ATTORNEY GENERAL BURNS replied he only knows the facts as they
exi st today, but the focus of the appeal was the 11 percent
prej udgnent interest that was conpounded quarterly.

2: 09: 33 PM

The Transportation Section is handling litigation involving the
boat builder and the manufacturer of the fast ferries, MYV
Fai rweat her and MV Chenega. The state wasn't able to resolve
this and had to file a lawsuit to preserve the statute of
limtations. The MV Fairweather is currently out of service but
nei ther vessel lived up to what was represent ed.

REPRESENTATI VE GRUENBERG asked if those ferries would have nade
nmoney for the state, had they been operating. He added that he
was t hi nki ng about consequential danages.

ATTORNEY GENERAL BURNS replied he doesn't know that the state is
pursui ng damages as nuch as it is focused on getting those
ferries to performas warranted.

REPRESENTATI VE GRUENBERG comrented that he hopes the state is
| ooking for all the danmages it can get. "If not, | would like to
know why not," he said.

ATTORNEY GENERAL BURN assured himthat it was a conmponent of the
damage claim
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CHAIR FRENCH commented that it mght save noney to keep them
tied up.

CHAIR GATTO said he understands that the state collects about
$.35 for every $1 that it spends to operate these ferries.

2:12:40 PM
ATTORNEY CGENERAL BURNS said regardl ess of whether or not they
make noney, these ferries aren't |living up to what was

repr esent ed.

ATTORNEY GENERAL BURNS said the last slide regarding protecting
fiscal integrity reflects that DOL successfully defended over
200 tort clains with no adverse judgnents against the state. DOL
i s obviously doing a good job handling those cases but this also
indicates that the other departnments are doing a very good job
This al so speaks to the good communication between the DOL and
the agencies. This includes the Departnent of Corrections, the
Ofice of Child Services, and the other agencies that have
hi storically been naned def endants.

CHAI R GATTO asked if the state was released from the obligation
of nmedical care once a prisoner is released fromincarceration

ATTORNEY GENERAL BURNS offered to look into that, but his sense
was that the obligation to provide services would end upon
rel ease.

2:15: 20 PM
Three sections within the Cvil D vision handle the fourth core
function of pronoting good governance.

e Natural Resources - 13 attorneys.
* Opinions, Appeals and Ethics - 11 attorneys.
e Labor and State Affairs - 19 attorneys.

The DOL was heavily involved in the 2010 federal elections
lawsuits related to a wite-in candidate's nanme, MIller public
records, MIller state, MIller federal, Voting R ghts Act, and
others. Legislation has been introduced to address sonme of the
i ssues that canme up in that |ast election.

The Labor and State Affairs Section also defended and settled
the Nick v. State elections lawsuit in Wstern Alaska. The
result was that enhancenents to the |anguage assistance for
Yup'ik speaking voters wll be available at elections in the
Bet hel area.
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The Opinions, Appeals and Ethics Section and the Labor and State
Affairs Section defended the initiative process in Planned
Par ent hood . Campbel | and "The Natural Right to Life
Initiative." DOL also provided advice on the Executive Branch
Ethics Act; new regulations were adopted including standards
governing state reinbursenment of attorneys fees incurred by
state officers exonerated in an ethers conplaint proceeding.
They also do ethics training for senior managers and boards and
serve advisory opinions and investigations. The Opinions,
Appeals and Ethics Section is also involved in the issues
related to the burgeoning public records requests, including
requests for 26,500 pages of fornmer Governor Palin's emails. The
definitive date for production through the Governor's Ofice is
May 31, 2011. In 2010, forty-three additional and separate
public records requests were directed to the DOL. This process
i ncludes privilege reviews and deliberative protections.

2:18: 28 PM

ATTORNEY GENERAL BURNS said the challenges in FY12 w il be
essentially the sane, and DOL wll continue to focus on its
mssion and core objectives. In addition, DOL wll have

i ncreased involvenment with federal agencies such as BLM EPA,
US Fish and WIdlife, and ESA on issues related to natural
resource developnent. This is a clear recognition that the State
of Alaska nust dialog early-on to address the issues and be
involved in the public process as opposed to litigating. DCL
will continue to work with ADF&G DNR, and ot her stakeholders to
work with the federal government and to collectively address
responsi bl e devel opnment. While there's been sone uncertainty
about the federal governnment's objective related to natural
resource developnent, it's a msperception that the State of
Al aska is anti federal governnment because the relationship has
got to be synbiotic. However, when the federal governnment's
policy is unclear, it creates uncertainty within the arena of
devel opnment generally. For exanple, federal involvenent in the
pl anni ng process for the NPRA and the ANWAR Coastal Plain study
could lead to a reconmendation of WIderness designation
effectively precluding devel opnent. Also, the BLM recent notice
of wetlands and w | derness policy for evaluating |ands under its
managenent could have inpact. The new ocean zoning and possible
incursion into what traditionally has been state water resource
managemnent . Li kewi se, the federal policy on the Tongass Nati onal
Forest appears to be changi ng.

The federal governnent owns 60 percent of the land in the state
of Al aska and has a right to do what it is doing. But the state
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also has a significant interest because it receives revenue
sharing when resources are devel oped. The state received nearly
105 mllion acres in conjunction with the Statehood Act, but the
federal governnent permtting policies are inpacting the state's
ability to develop those resources. The EPA's Cean Witer Act
Section 404(c) designation, for exanple, is significant.

2:23:18 PM

Exanpl es of successful state-federal cooperation include the DEC
air permtting program for facility and construction operation,
except OCS; DEC assunption of the National Pollutant D scharge
Elimnation System (NPDES) pernmt program under the federal
Clean Water Act; and the cleanups at federal facilities under
the Conprehensive Environnental Response, Conpensation, and
Liability Act (CERCLA). Cearly, the relationship is not always
adversarial. The state is trying to engage proactively and
maxi m ze opportunities of good science benefitting good science.

Specific exanples of state cooperation with federal prograns
include the defense of the Arny Corps of Engineers Cl ean Witer
Act permt authorizing disposal of mne tailings, allowng
Kensington Mne to open; work with EPA to incorporate revised
DEC regulations into the Red Dog Mne Clean Water Act permt;
support for the U S. Forest Service authorization of the Logjam
ti mber sale; and Quter Continental Shelf (OCS) chall enges.

Areas where the state is challenging federal overreach include
the critical habitat designations under the Endangered Species
Act; the Clean Water Act Section 404(c) fill permt elevated
scrutiny of the CD-5 Pebble permit and the Tanana River Bridge;
the EPA intervention under the Cean Ar Act on Shell Ol
Beaufort Sea drilling plans; WIderness and "WIld Lands" and the
constitutionality of the Patient Protection and Affordable Care
Act .

2:26: 07 PM

DOL is wrking to address these issues by developing a
conprehensive 5-year interdepartnental plan. The executive
agenci es wi | al so col | aborate W th tribes, Nati ve

organi zati ons, and attorneys general in other states.

2:27:19 PM
CHAIR GATTO asked if the 2477 access was different or
essentially the same as it was in 2003.

ATTORNEY GENERAL BURNS said he wasn't part of any decisions in
2003, but DOL is working with DNR to evaluate and identify the
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areas that qualify for 2477 access and prioritize the benefits
of access and potential success. There is no sense in spending
lots of noney on 2477 if the probability of proving up is
m ni mal

REPRESENTATI VE GRUENBERG said that for sone tine he had been
interested in a lawsuit in which a nunber of attorneys general
joined to help the owners of unclaimed WV II bonds regain their
property. The suit, which is worth mllions wupon mllions
nationally, alleges that the war bonds went unclainmed because
the federal governnent neglected to notify owners of their
exi stence. Alaska didn't join that claim but assistant attorney
general Chris Poag is looking at the potential for conmmencing a
new |l awsuit. Alaska is one of the four jurisdictions where this
could be done. He suggested the committee ask for a witten
status report on this issue.

2:31: 06 PM

ATTORNEY GENERAL BURNS sai d he understands that no decision has
been made, but it wll be evaluated further and he would get a
response.

REPRESENTATI VE GRUENBERG said he had al so been working with M.
Poag to deal with the fact that there is no statutory mechani sm
for the state to follow up to ensure that grants are
adm nistered properly and that people don't take advantage of
unsophi sti cated grant ees.

2:32: 35 PM

SENATOR PASKVAN said the state provides a 20 percent capital
credit for capital expenditures and he believes it's inportant
for the state in its analysis of the statute of l|imtations
issue to find out what 1is being deducted as a capita
expenditure. This is a significant issue right now because the
state doesn't know if the billions of dollars that are being
spent as capital expenditures are for ordinary nmaintenance.

ATTORNEY CENERAL BURNS sai d okay.
CHAI R GATTO t hanked Attorney General Burns for the presentation
2:33.49 PM

There being no further business to conme before the committee
Chair Gatto adjourned the nmeeting at 2:33 p. m
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