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ACTI ON NARRATI VE
3:23: 44 PM

CHAIR KURT OLSON called the House Labor and Commerce Standing
Commttee nmeeting to order at 3:23 p.m Representatives Mller,
Saddl er, Thonpson, Holnes and O son were present at the call to
or der. Representatives Johnson and Chenault arrived as the
nmeeti ng was in progress.

HB 202- SALES OF FOOD BY PRODUCERS TO CONSUMERS

3:24:02 PM

CHAI R OLSON announced that the first order of business would be
HOUSE BILL NO 202, "An Act relating to the sale of food
products by the producer to the consuner."”

3:24: 15 PM
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REPRESENTATI VE TAMM E W LSON, Alaska State Legislature referred
to food sanples on nenbers' desks. She stated that she and her
staff would conduct a skit to denonstrate the Departnment of
Environnmental Conservation's permtting regulations for farners
and farmer's markets.

VIVI AN STI VER, Staff, Representative Tanme W/Ison, Al aska State
Legi sl ature, introduced herself.

REPRESENTATIVE T. WLSON stated the food products on nenbers

desks are subject to state inspection. She explained the
purpose of HB 202 is to allow farnmers to sell products directly
to consuners. She stated that she has heard from nunerous

peopl e who sell products at farmers' markets and from farmers
who would like |ess regulation. She related that these people
seek to have people buy directly from them and to decide for
t hensel ves whether their farms are clean and their food is
packaged appropriately. She rel ated t hat per sona

responsibility should be wused rather than regulation. She
offered to performa skit, in which she and her staff attenpt to
inplement the rules that the Departnent of Environnental
Conservation (DEC) inposes on farners' markets and food sales

She expl ained one rule is that food nust be sold in the original
form She then cut a tomato, peeled an orange, and cut an apple
to offer sanples to people. Her staff, M. Stiver, played the
role of the DECs staff who interpreted the regulations
gover ni ng food handl i ng.

M5. STIVER identified the prior actions of cutting fruit as
processing food, which is prohibited by the DEC She al so
pointed out that if a daycare cares for five or nore children
the day care nust be "permtted” to allowthemto cut fruit.

3:27:24 PM

REPRESENTATI VE T. WLSON pointed out the fruit at the
Representative Johnson's desk could be eaten at his own risk.
She then offered to next cut a strawberry. She stemed it and
i ndi cated her fingernail cut into the fruit.

M5. STIVER clarified that Representative T. WIson could wash
the fruit, but could not cut into it, which is the rule.

REPRESENTATIVE T. WLSON offered to cut the carrot, but was

i nformed she could | eave only mninmal greens, but could not cut
into the carrot.
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M5. STIVER advised Representative T. WIson that the annual
license fee is $200 per year and plan review fees, which is
necessary to review the conpliance to the license is also $200
for a total of $400.

REPRESENTATIVE T. WLSON offered to mx spices, which were
previ ously purchased spi ces.

M5. STIVER inforned Representative T. WIson she would need to
use stainless steel and referenced the specific DEC guidelines.

REPRESENTATIVE T. WLSON offered to serve custard-filled, jelly-
filled, and cream cheese-filled donuts. She specul ated that a
wash station would probably be necessary to clean the utensils.

M5. STIVER indicated cream cheese and honme-nmade custard would
need refrigeration or the foods could be considered hazardous
f oods.

3:31:25 PM

REPRESENTATIVE T. WLSON agreed this skit may seem ridicul ous.
She agreed it is not a good idea to poison people. The farmng
industry can be quite profitable, but the DEC s regulations do
not allow people an opportunity to serve sinple food at a
farmers' market such as the ones she just denonstrated. She
of fered her bel i ef t hat peopl e can assune per sonal
responsibility and ask the seller the appropriate questions
about processing. She said that currently food nust be prepared
in a coomercial kitchen, which is very costly. She pointed out
the food on nenbers' desks. She said if she nade any of the
ingredients at hone the food would need to be l|abeled with her
nanme, honme address, and phone nunber. She expressed concern
that the person providing the contact information may be subject
to sonme exposure. She referred to the food on nenbers' desks
and wondered how toxic the fruit and cookies could be. She
advi sed nenbers that HB 202 would limt the producer's gross
sales to not exceed $200, 000. She did not object to stricter
regul ations for |arger operators. She indicated that even the
federal governnent has recogni zed the inportance of grow ng food
| ocal ly. She related that many lands in Alaska are currently
underutilized, which she believes is due to the strict rules

She attended the DEC s neetings and they stressed the inportance

of keeping people safe. She asserted that governnment cannot
protect people from absolutely everything. She acknow edged the
bill is not perfect since it would open up sales of anything
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grown on the farm She did not have any issue with signage and
supported the concept of providing a handout to advise people
how to care for their food, including washing, refrigerating,
and cooking it. She noted that the federal cooperative
extension services provide people with a lot of information.
Hi storically, honme economcs classes also taught people about
food, but many of those courses have been cut, which neans that
regul ation is used instead of education.

3:35: 03 PM

REPRESENTATIVE T. WLSON explained it was difficult for her to
interpret what was all owabl e. She asserted that people should
be encouraged to grow food and sell it, but cannot due to
overregul ati on. She said that the Departnent of Environnenta
Conservation (DEC) is opposed to the bill. She characterized HB
203 as a starting point. She said sone people who wi shed to

testify in support of HB 202 declined to testify since they are
"permtted" by DEC and were concerned about repercussions.

3:37: 01 PM

REPRESENTATI VE SADDLER i nquired as to whether people are all owed
to purchase apples or produce direct fromfarns or stands.

REPRESENTATIVE T. WLSON answered yes, noting she could sel
appl es. It may be difficult to determ ne whether food sold at
roadsi des was grown here. She predicted that people could tel
if they could taste sanples of them

3:37:25 PM

REPRESENTATI VE SADDLER asked whether HB 202 is ained to address
the i ssue of unprocessed or unpasteurized m |k products.

REPRESENTATIVE T. WLSON responded that from 2009-2012 the

recalled foods did not cone from farmer nmarkets. She listed
products recal | ed, i ncl udi ng chocol at e- cover ed raisins,
Craisins, celery seed, raw turkey burgers, chicken products, and
st rawberry-banana snoot hi es. She stated that none of these
contam nated products originated in Alaska, but were ones
brought into Alaska and sold here. She specul ated that

oversight of mlk and cheese products may need nore regul ation
but not selling tomatoes or apples. She thought selling direct
farm produce should be an affordable process to allow Al aska's
mar ket to grow.
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3:39:04 PM

REPRESENTATI VE THOMPSON recall ed she nentioned day-care centers
and asked for clarification on the rules for cutting up fruit
for children in a day-care center

M5. STIVER answered that it depends on the nunmber of children in
the facility. She recalled that if a day care has over five
children they nust adhere to DEC regul ati ons.

3:39:54 PM

REPRESENTATI VE THOVWPSON recal led his child attends a center that
is licensed up to six children. He asked if his center would be
under the regul ations.

M5. STIVER offered to research this and provide the information
to the commttee.

3:40: 29 PM

REPRESENTATI VE HOLMES recal l ed that parents bring snacks for the
kids on tearns. She asked how HB 202 would affect parents
provi di ng sports snacks such as oranges.

MS. STl VER responded that since the parents are not selling the
snacks and plus the group served is a closed group - a team- so
the activity is allowable and would not require a permt.

REPRESENTATIVE T. WLSON clarified that events are covered by
the DEC even when the food products are not sold, such as
donating sanples froma booth

3:41: 35 PM
REPRESENTATI VE HOLMES said she went to a charity auction and
cakes and desserts were sold at auction. She asked for

clarification.

REPRESENTATIVE T. WLSON answered that she wanted to hold a

chili cook-off and put up flyers. She stated that DEC asked
whet her the chili would be cooked in a certified kitchen. She
indicated that she would need to have a pernmt to cook the
chili. She addressed the permt issue by calling it a chil

cook-of f potluck, which was allowable and did not need a permt.

3:43:18 PM

HOUSE L&C COW TTEE -7- March 21, 2012



CHAIR OLSON related his understanding that HB 202 would cover
m |k, cheese, dairy products, seafood, neat, and neat products,
whi ch coul d i ncl ude turkey.

REPRESENTATI VE T. W LSON agr eed.

CHAIR OLSON suggested if HB 202 was anended to exclude those
activities the opposition to the bill would likely dissipate.

3:43: 44 PM

REPRESENTATIVE T. WLSON said she would Ilike nore farners
mar kets and to encourage agricul ture.

CHAIR OLSON recalled that nost of the itens at farners' narkets
are fruits or vegetables.

3:44: 07 PM

REPRESENTATI VE JOHNSON recalled that fish and neat is sold in
Anchorage at farnmers' markets.

CHAI R OLSON asked whether the fish and meat products sold at
farmers' markets were commrercial products.

REPRESENTATI VE JOHNSON sai d he was unsure.

CHAI R OLSON offered to work with the sponsor.

3:44: 51 PM

REPRESENTATI VE T. WLSON said she wanted to wite HB 202 so it
was not limted to just one sector. She recalled that Illinois

has conpiled a task force to reach a goal of having 20 percent
of its food products comng from the local market instead of

being inmported from Mexico or Br azi | and paying the
transportation costs. She characterized HB 202 as a starting
poi nt .

3:45: 38 PM

REPRESENTATI VE SADDLER asked how she arrived at $200, 000 cap.

M5. STl VER expl ai ned that people nust be able to denonstrate to
banks that they have sufficient revenue for processi ng
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equi pnent . She related that providing adequate refrigeration
and using stainless steel is very expensive.

3:46: 46 PM

REPRESENTATI VE SADDLER rel ated his understanding that this woul d
be the mnimal revenue stream to support the equipnent. He
asked what types of crops or businesses fit under the cap.

REPRESENTATIVE T. WLSON answered that she did not discuss that
aspect. She explained she tried to figure out what the anmount a
busi ness would need for a | oan. She envi sioned that businesses
woul d grow and expand beyond the $200,000 cap in HB 202. She
explained her effort was geared towards farnmers' nmarkets to
vendors who would sell to people within their own region. She
suggested one solution to address the requirement to |ist
personal information on products could be to have DEC identify
vendors by nunbers, rather than have them give out their nanes,
addr esses, and phone nunbers.

REPRESENTATI VE JOHNSON asked whether honey sales would be
al | owabl e under the bill.

REPRESENTATIVE T. WLSON offered her belief that honey is
consi dered safe. She was wunsure if the DEC regulated honey
sales by permt.

3:48: 37 PM

REPRESENTATI VE M LLER asked whether HB 202 is limted to human
food and not dog food.

REPRESENTATIVE T. WLSON said in Oregon sone cheese is sold as
dog food to circunvent the rules for unpasteurized cheese sal es;
however, she preferred to work within the rules and not have
people try to go around the rules.

3:49: 23 PM

REPRESENTATIVE M LLER referred to page 1, |ine 14 to the
| anguage in paragraph (3), and read, "the consunmer to whom the
food product is sold is the intended consuner of the
product...."” He said if he buys a tomato and subsequently gives
the fruit to his child that he would not be the consuner
consumng the food. He also did not sell the food. He inquired
as to whether the activity would get any scrutiny by the DEC.
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REPRESENTATIVE T. WLSON answered that she nay need to get
clarification on that issue. The bill intends that the person
who produced the product would sell the product, but once the
product is sold the DEC would not track it. She suggested it
m ght be hel pful to have sone type of nunbering system to track
any problenms that resulted; however, she did not think that
activity should be addressed in statute.

REPRESENTATI VE M LLER suggested that HB 202 could be broadened
rat her than narrowed.

3:51:14 PM

M CHAELLA RICE, Menber, Tanana 4-H Teen Cub, stated that the
Tanana 4-H Club is under the Cooperative Extension Service and
the University of Al aska. She explained that the 4-H Teen Cub
does not | abel any fundraisers as bake sales so the club falls
under the DEC s regulations, which has nmade it difficult for
them to raise noney to sponsor trips to offer |eadership
devel opnment. The club bakes also pies and nmany of them contain
dairy products. She says she shares concerns that the hone
bakers m ght not have the proper hand washing or other rules

however it is difficult to find a DEC certified kitchen in
Fai rbanks that is affordable for their club. Additionally, the
club provides babysitting at bazaars and conmmunity events. They
of fer children snacks, but processing oranges or apples is not
allowed so they are limted to offering crackers or other snacks
that are not as nutritious as fruit. She said she supports HB
202. She concluded that the bill will help her club by allow ng
themto serve and sell food itens at their fundraising events.

3:54: 31 PM

PAMELA LLOYD said she works for Providence Hospital and the
Anchorage School District. One of her patients bought raw peas
froma farnmers' market, but sonmeone repackaged the peas and did
not warn people to wash the peas carefully. Al t hough her
patient used a vegetable wash to wash the peas, her whole famly
becane ill, and her patient developed Cuillain-Barre syndrone.
Her patient was paralyzed from the neck down is now in a
wheel chai r. She enphasized that the l|egislature needs to be

careful not to be too lax wth the rules and if food is
di stributed beyond the first consunmer that the source needs to
be clarified for people. She concluded by stating that her
patient innocently bought peas at a farnmers' market.

3:55:47 PM
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REPRESENTATI VE SADDLER asked for further clarification.

M5. LLOYD responded that the vendor repackaged the peas in
freezer bags. She recalled the farner packaged the peas in 50-
pound bags, with a warning to wash with soap and water, but the
nmessage was not placed on the shelled peas, which were
repackaged in freezer bags. In further response to
Representative Saddl er, V. Lloyd agreed the peas were
r epackaged.

3:56:17 PM

JILL LEWS, Deputy Director - Juneau, Division of Public Health
(DPH), Central Ofice, Departnent of Health and Social Services
(DHSS) introduced herself.

3:57: 01 PM
CHAI R OLSON asked whet her the departnent supports the bill.

M5. LEWS answered that the DPH has serious concerns and does
not support the bill due to the inpacts to human health.

CHAIR OLSON asked if HB 202 was anended to limt it to fruit,
veget abl es, and honey whether the bill would be nore acceptable.

M5. LEWS deferred to the epidemologists and to the Departnent
of Environnental Conservati on.

3:57:42 PM

KRI STIN RYAN, Director, D vision of Envi r onnent al Heal t h;
Department of Environnmental Conservation (DEC), answered that
two prograns within the division would be inpacted by the bill

the Food Safety & Sanitation Program and the Ofice of the State
Veterinarian, which regulate aninal products. She expl ai ned
that cheese and mlk products are regulated by veterinarians.
She explained that the DEC recognizes the interest from snal

food business owners throughout the state to sell products.
Provisions in HB 202 could cause significant risks to the
general public and increase food borne illness outbreaks. When
peopl e purchase food to eat they assune it is safe and while no
one intends to harm their custoners, food borne illnesses are
common and can easily happen. She stated that precautionary
nmeasures are necessary to serve safe food. At a mninmm the

environment nust be sanitary and enployees nust wash their
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hands, and maintain proper tenperature controls. Several states
have elimnated the enforceable requirenents for preparing non-
hazardous food when selling directly to consuners and not
selling wholesale. This bill, HB 202, goes further than that by
allowing the sale of hazardous food, including high-risk foods
such as canned seafood, canned fish, shellfish, oysters, alfalfa
sprouts, and cheese. She advised that these foods are risky and
when processed incorrectly could cause great harm Al aska
currently exenpts sonme non-hazardous foods, including syrup and
honey, and | ans. The DEC exenpts bake sales for fundraising
events, including custard fillings so long as the products are
held at the right tenperature. The DEC does not require a
permt for peeling fruit for children in day-care centers and
only regulate food at day-care centers that serve 12 or nore
chi | dren.

4:00: 58 PM

M5. RYAN stated that Alaska is |ooking at exenpting other non-
hazardous food and has proposed regul ations. The departnent has
hel d public hearings all sumer about expanding the exenptions.
She pointed out that fruits and vegetables are already allowed
to be sold without a permt so long as it is left in their
natural state, which does include washing and renoving roots and
green parts, but not cutting since cutting with knives risk
cont am nat i on. Currently, raw natural products are allowed to
be sold. The proposed expansion would allow for bread, pickles,
bar beque sauces, confections, roasted nuts, and cakes to be

added to the products. The DEC has nmde numerous changes and
hopes to have them finalized by May. The regulations are at the
Departnent of Law for final review This bill would allow the

sal e of hazardous foods, but also would allow soneone else -
other than the grower or preparer - sell the food. She related
her understanding this goes beyond the intent of the bill. The
DEC al so believes the cap of $200,000 is quite high, noting that
other states allowng direct sales of non-hazardous foods, but
[imt the amount from $10, 000- 20, 000. She said in Alaska there
are very few non-seafood food processors that gross nore than

$200, 000 so this bill would essentially not require a permt for
alnrost all the food processors except for seafood processors.
This bill would create a double standard since food processors

maki ng | ess than $200,000 per year would be exenpt, but those
selling whol esale nmust conply with food safety rules. She added
that wholesale would include selling products to Fred Meyer;
however, a food processor, enployee, or another individual
operating under their supervision can sell +the products to
consuners. The bill does not restrict the type of sale so sales
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could include Internet, phone, and nmil order sales, which would
not be subject to the sane safety requirenments as those selling
the same quantity or volunme of products to stores |like Fred
Meyer .

4:03:59 PM

IVB. RYAN expl ained that HB 202 does not require any
recordkeeping, which would nmake it inpossible to verify and
track the sales anounts. Most inportantly, HB 202 would
specifically elimnate the DECs ability to inspect and
investigate to determine if an outbreak is occurring. The bill
specifies that the sale of food products is not subject to the
regul ation, testing, inspection, or penalties enforced by DEC.
The DEC interprets this neans the departnment may not inspect or
test products or stop sales of products that may be naking

peopl e si ck. The assunption that there are fewer outbreaks
associated wth food processes now than in the past 1is
i ncorrect. One of the deadliest outbreaks of listeria occurred
| ast year from cantal oupe grown in the U S. That outbreak caused
146 illnesses, 30 deaths, and one m scarriage. The Center for
Di sease Control estimates roughly one in six Americans or 48
mllion people becone ill, and of those 128,000 are hospitalized
and 3,000 die each year from foodborne ill nesses. I n Al aska,
the DEC investigated five cases of foodborne illness that
resulted in 53 confirmed illnesses in 2010. Citing the D vision
of Public Health data, from 2009 to 2012, 10 cases of food
contam nation resulted in 133 illnesses connected to food that
was sold to the public. I n August 2008, 103 people got sick

wi th canpyl obacteriosis contracted from shelled peas that were
processed and grown in the WMatanuska-Susitna Valley. As to the
repackaging, the peas were sold in snmaller zip-lock bags at
farmers' markets. She noted that foodborne illnesses are
serious and occur in the US. and in Alaska. The DEC recogni zes
smal | food businesses want to be allowed to start w thout |arge
investnments and infrastructure, but it is inportant to recognize
there are inherent risks with hazardous food. The DEC has
chosen to address non-hazardous food since the risks are |ow
enough that the exenptions <could work wthout increasing
sickness or illnesses. The DEC is committed to seek ways to
make it easier to conmply wth food safety rules wthout
j eopardi zing public health. She offered her belief that the
proposed regul ati ons docunent that effort. |In response to Chair
A son, Ms. Ryan agreed the departnent predicts the regul ations
wll be finalized in My.

4:06: 25 PM
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REPRESENTATI VE SADDLER asked for a general statenent regarding
foodborne illness wth respect to selling mnimally processed
veget abl es and fruits as opposed to sausages and fi sh.

M5. RYAN answered that raw products can be risky since there are
known pathogens on raw neats. She pointed out that risk is
i nvol ved when processing the nmeat that either kills the pathogen
or adds them to the product when the neat is not processed
correctly. She said the DEC considers nobst raw produce
generally safe, particularly if it is not cut or processed,
whi ch can introduce pathogen grow h.

4:07:59 PM

REPRESENTATI VE JOHNSON recalled that consuners can buy oysters
at the Alaska State Fair and the vendor shucks the oysters. He
asked how these vendors are regul at ed.

M5. RYAN acknow edged that the Al aska State Fair oyster sales
are a regulated activity. She stated that DEC perforns |ots of
testing on the raw product to identify any problenms such as
paralytic shellfish poisoning or other things that naturally
occur in the growh nedium of oysters. She pointed out that
lots of regulation occurs behind the scenes. This bill, HB 202
woul d all ow the sale of oysters w thout any oversight.

4:09:10 PM

MARI A RENSEL stated that she would like to speak generally in
favor of HB 202. She said she believes in renoving regul ations
whenever possible to pronote an unencunbered market econony.
She strongly supports personal responsibility. She descri bed
the process for the regulation of raw mlk, such that a person
must buy a share in the cow or the goat. She said the
regul ation creates costs and discourages mlk sales. It makes
it costly for those who cannot afford to buy a share in the
ani mal . Additionally, it makes it inpossible for people who
cannot afford to buy shares in the animal to obtain raw mlKk.
She related her understanding that lots of health benefits are
sought by people who buy raw mlk products. She recalled how
difficult it is to make cheese. She suggested keeping these
provisions in the bill.

4:11: 38 PM
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M5. RENSEL expl ai ned that she buys hot dogs from the Delta Meat
and Sausage Conpany and sells them at the farnmers' market in
Fai rbanks from a stand call ed Gol ddi gger Dogs. She said she was
happy to hear the permtting process discussed because she
applies for permt each year to operate as a new vendor, but if
she decides to operate her business on a third day - at Ester or

North Pole - that she needs to obtain an additional permt.
Further if she chooses to sell on Mnday evenings at the
Fai r banks Downtown Market she nust get still another permt.

She nust also buy separate permts to participate in the
M dnight Sun Festival, the Alaska State Fair, the Chanber
Busi ness Expo, and Gol den Days. She enphasized that she takes
personal responsibility for selling the very best product she
can sell no matter which day of the week it is so it seens she

should be able to purchase a blanket permit. The bill does not
address these conmplaints, but HB 202 is a step in the right
di rection. This bill would give a producer and purchaser an
opportunity to exercise personal responsibility. She thinks
this will prove itself in the marketplace. |If a product is good
people will purchase it over and over again. This keeps the
producer in business and if the product is bad or makes people
sick, a lack of customers wll shut the business down. She

stated that the market puts the irresponsible producers out of
busi ness because of their bad practices.

4:14: 03 PM

REPRESENTATI VE SADDLER commented that she seens |i ke an advocate
for local food. He asked if any news of foodborne illness make
consuners not trust |ocally-grown food.

M5. RENSEL answered definitely. She said that in the Interior a
meat processor Kkeeps going in and out of business under
di fferent nanes. She said, "People know what's wup...." She
said she could purchase neat from that vendor but chooses to
goes to Delta since the conpany has an excellent reputation.

4:15:10 PM

RON KLEIN read prepared witten testinony as follows [original
punct uation provided]:

M. Chairman, thank you for the opportunity to testify
on HB 202. My nane is Ron Klein and | have strong
interest in growing Alaska's food industry, pronoting
t he devel opnent of markets for local food as well as
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mai ntaining our current national and global markets
for Al aska food products.

| retired in Cctober as the State’'s Food Safety and

Sani tation Program Manager. | am Past-President of the
Associ ation  of Food and Drug Oficials which
represents state agricultural and health food safety
directors and program nmanagers on a national |evel to
pronote safe food systems in the United States.

MR. KLEIN commented that this type of legislation is becom ng
pretty conmon and fortunately nost states reject the approach.

MR. KLEIN continued to read prepared witten testinony as
follows [original punctuation provided]:

| am currently working as a food safety and energency
preparedness subject mnmatter expert for institutions
such as Louisiana State University, University of
Tennessee  Knoxvill e, and the International Food
Protection Training Institute in Mchigan. Locally, |
am serving on the Governing Board of the Al aska Food
Policy Council and part of the effort to help devel op
a market for safe, healthy, l|ocal foods.

My coments today are ny own and do not represent ny
clients, enployers or any organization | am associ ated
Wi t h.

| do not think HB 202 is a productive way to grow
Alaska’s food industry. In fact it would have a
del eterious effect on public health, harm to efforts
to build a local food industry and could have a
serious inmpact on Al aska' s seafood industry.

HB 202 would renove all public health controls on the
sale of locally produced foods to consuners. It would
enable sale direct to consunmers of potentially
hazardous foods such as snoked or canned fish, dried
nmeats, shellfish, poultry products, dairy products,
and acidified and | ow acid canned foods.

Consum ng inproperly processed adulterated foods |eads
to serious illness or death from ingestion of
pat hogens such as, e.coli, sal nonel | a, listeria,
canpyl obacter, Costridium botulinum and toxins such
as paralytic shellfish poisoning.
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Problenms with these products nmay not just nake the

peopl e who consunme themill. The people infected with
e.coli, salnonella, listeria, canpylobacter them can
make other people ill through poor sanitation and the

fecal oral route.

MR. KLEIN recalled the food denonstration given earlier by
Representati ve T. W son, and not ed t hat during t he
denonstration her fingernail poked into the tomato. He
explained that if her hand was not clean it could be a way of
shedding the bacteria into the tomato, which could nake soneone
si ck. He enphasized that keeping and nmaintaining a sanitary
environment is serious business.

4:19: 05 PM

MR. KLEIN continued to read prepared witten testinony as
follows [original punctuation provided]:

The risk of foodborne illness from potentially
hazardous foods is not hypothetical. The costs of a
foodborne illness are not zero. Al aska |eads the
nation in the nunber of illnesses associated wth

botulism The primary food source is fish and
traditional foods. Under HB202 the foods which caused
these illnesses which normally I|imted to famly
menbers and friends, <could be sold directly to
consuners and kill them There would be no public
health controls. Unfortunately, unless the consuners
have health insurance the costs of their illness would
be borne by Al askans.

MR. KLEIN said he just read in the paper today that the Juneau
Menorial Hospital has a $12 nmillion wite-off. Those costs are
borne by the citizens, who can afford to pay, he stated.

MR. KLEIN continued to read prepared witten testinony as
follows [original punctuation provided]:

The lack of labeling, record keeping, and regulatory
oversight for potentially hazardous foods wll also
conplicate the efforts of to investigate food borne
illnesses, their causes and sources.

Wi | e he m ght under st and peopl e m ght be
unconfortable putting their name to a product, even a
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non-potentially hazardous product, if an issue was

associated with the product, it is inportant to know
who is producing the product so if the person has
hepatitis steps could be taken to curb production. |If
the information is not available nore people will get

sick and the marketplace is irrel evant.

There will be no way for public health professionals
to trace back the source of a food borne illness to
the source. There will be no ability for environnenta

heal th speci al i sts to assi st processors W th
identifying and correcting sanitation and processing
flaws.

4:21: 00 PM

MR. KLEIN continued to read prepared witten testinony as
follows [original punctuation provided]:

In 2008 there was a canpyl obacter outbreak in Al aska
associated with the consunption of shucked raw peas,

whi ch are a non-potentially hazardous food, froma farm
in the Mat-Su Vall ey.

MR. KLEIN el aborated that the outbreak was connected to crane
poop which contained canpylobacter and during the shelling
process the peas cane in contact with the hulls that had crane
poop on them which contaninated the peas and created the
illness. He pointed out that the canpylobacter could not be
washed off the peas so the peas couldn't be cl eaned.

MR. KLEIN continued to read prepared witten testinony as
follows [original punctuation provided]:

There wer e 54 | aborat ory confirnmed illnesses
associated wth the peas. Five patients were

hospitalized and one devel oped CGuillain-Barre syndrone.
These products would be exenpt under HB 202. Under HB
202 DEC environmental health specialists would not
have had the ability to help the farner/processor
identify food safety neasures to inplenent to save his
busi ness.

4:22:55 PM

MR. KLEIN continued to read prepared witten testinony as
follows [original punctuation provided]:
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Il nesses associated with these foods can harm the
reputation of Alaska' s food industry. Under HB202 an
i ndi vidual can, grow, process and sell shellfish in
untested waters and wthout testing the shellfish for
PSP  bef or ehand. Last summer there a nunber of

i ndi viduals becane ill in southeast Al aska with PSP
after consumng shellfish which they personally
gathered. | recall being contacted by ASM and growers

who were concerned that the market for regulated
i nspected shellfish products would be harned due to

the publicity of people becoming ill after eating
Al aska’s shellfish. If soneone contracts botulism from
eating Joe’s snoked or canned fish, it wll have an

impact on the market for inspected snoked or canned
fish and harm the reputation of Al aska s seafood
i ndustry and the businesses of those who are doing it
right.

MR. KLEIN said he has been involved with Chinese inporters who
are interested in purchasing Alaska s seafood since Al aska's

seafood has had a reputation for being quality and safe.

MR. KLEIN continued to read prepared witten testinony

follows [original punctuation provided]:

Just last summer there were 7 lab confirned cases of
canpyl obacter illnesses associated with consum ng raw

mlk froma farmin the Mat-Su Valley. Last year the
federal Food Safety Managenment Act of 2011 becane | aw.
There are a nunber of m sconceptions about whether it
applies to small producers. Apparently this appears to
have been a nodel for HB 202. The fact is FSMA does.
Facilities only have a qualified exenption. Facilities
that qualify would be exenpt from the preventive
control /HACCP provisions in S. 510, but would still
have to conply with one of the foll ow ng:

(1) They would have to denonstrate that they have
identified potential hazards and are inplenenting
preventive controls to address the hazards, or

(2) they would have to denponstrate to FDA that they
are in conpliance wth state or |ocal food safety
| aws.

4:24: 50 PM
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MR. KLEIN continued to read prepared witten testinony as
follows [original punctuation provided]:

The Tester  Anmendnent also includes a specific

NON-preenption of state and local authority. Congress
expected the states to continue regulating snal
producers as it has done so for decades. It only
intended to limt f eder al i nvol venent . However
Congress also didn’t turn its back.

According to the Tester Amendnment in the event of an
active investigation of a foodborne illness outbreak
that is directly linked to a facility or farm exenpted
under this section, or if the Secretary determ nes
that it is necessary to protect the public health and
prevent or nitigate a foodborne illness outbreak based
on conduct or conditions associated with a facility or
farm that are material to the safety of food, the
Secretary may withdraw the exenption provided to such
facility.

HB 202 will do nothing to pronote the sale of farmto
school s or build sustainable val ue added industry.

MR. KLEIN said that farners can't do so since those foods can
only be sold direct to the consuner and cannot be sold to the
school s. He stated that he held a conversation with the Under
Secretary Elizabeth Kagen, Department of the Interior, who is
responsible for food safety inspection services and nutrition
who advises that the DO expects foods purchased for nationa
school lunch and provided under the school |unch program cones
from facilities wth good agricultural practices and are
knowl edgeable. That is one of the requirenments of the program
he sai d.

MR. KLEIN continued to read prepared witten testinony as
follows [original punctuation provided]:

| recommend that HB 202 be efforts be tabled. DEC is
conpleting revisions to the Al aska Food Code which
essentially deregulates or sinplifies regulation of
non-potentially hazardous food sold directly to
consuners. | think when it is in effect it wll go a
long ways towards neeting the needs of Al askan’s who
want to selling sonme products directly to consuners.
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O her efforts such as the one envisioned by HCR 24,
whi ch has received broad House support and which asks
the Governor to create a State Food Resource
devel opnment G oup.

4:27:50 PM

CHAIR OLSON interjected that the neasure he nentioned is not
currently before the conmmttee.

MR. KLEIN acknow edged that the resolution was not before the
conmittee and indicated he nentioned it as it was related to
food. He indicated he was nearly finished. He continued to read
prepared witten testinmony as follows J[original punctuation
provi ded] :

The other activities detailed in the Alaska Food
Policy Council’s Strategic plan will provide for a
t houghtful reasoned approach to grow Alaska s food
i ndustry and increase the opportunities for Alaskan's
to have better access to safe, nutritious, high
quality local foods.

MR. KLEIN noted that he included attachments with his testinony.

REPRESENTATI VE SADDLER asked whet her he ever eats farm produced
produce direct fromfarns or farnmers' markets.

MR. KLEI'N answered yes. He said he does not have any problem
wi th purchasing fromfarns.

4:28: 31 PM
REPRESENTATI VE SADDLER asked if he has ever gotten sick.

MR. KLEIN said he commonly purchases whol e produce, which is not
regul at ed.

REPRESENTATI VE SADDLER asked again if he has ever gotten sick
from produce.

MR. KLEIN responded he did not know. He explained he wasn't
trying to be flip with his answer; however, foodborne illness
may have a 48-hour incubation tinme or nore depending on the
pat hogen. He said foodborne illness is underreported due to
this delay. The only way to know for certain the source of the
problem is to have fluids tested against the food. Lots of
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surveillance is being done to help identify the causes of

f oodborne ill nesses. He confirmed that he has not nade any
personal connection between the farm produce and ill ness.
4:29:31 PM

REPRESENTATIVE T. WLSON said she noticed how much produce is
bei ng purchased from Mexico and Brazil. She related that at
sone point we have to realize that people are selling food or
giving it away. She pointed out the cow shares and goat shares
as ways people circunvent the raw mlk sales rules. She does
not favor going around the rules. She questioned the nunber of
people actually getting ill fromfarnmers' nmarkets. She said she
requested the statistics of people who becane ill between 2009
and 2012 and there were none in Alaska. She characterized this
bill as a policy call on whether to pronote farners' markets and
farm sales or if Al askans would rather buy all their food from
ot her countries. She acknow edged HB 202 has somne issues.

[ HB 202 was hel d over. ]
4:30: 38 PM

The conmttee took a brief at-ease.

HB 327- EVI DENCE RULES: UNI OV EMPLOYEE PRI VI LEGE

4:32:01 PM

CHAI R OLSON announced that the next order of business would be
HOUSE BILL NO 327, "An Act meking privileged certain
conmuni cati ons bet ween enpl oyees and enpl oyee uni on
representatives; and anending Rule 402 and Rule 501, Al aska
Rul es of Evidence."

4:32:11 PM

REPRESENTATI VE BOB LYNN, Al aska State Legislature, asked nenbers
to imagi ne they are enployees whose enployer alleges w ongdoing
on the job. The enpl oyees obviously need hel p and cannot fight
the battle alone so they go to their union representative and
share the accusations and information. He pointed out that when
parties speak to their attorneys the enployees share privil eged
information in an honest manner. The enpl oyees assune their
di scussi on wil | be hel d in confi dence. The uni on
representative's process is to take the information to the next
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level and the process is then repeated. The next step is
litigation and the wunion representative is subpoenaed and
requi red under oath to reveal everything their enployees stated,
i ncl udi ng damagi ng information. He asked whether this is fair
and reasonabl e. He stated that he would not want it to happen
to him He hoped nenbers would not think this is the way to
resolve problens for the enployer and their enployees. He
poi nted out that these issues do not occur in the private sector
since enployers and enpl oyee advocates can speak frankly about
grievances without fear of their discussions being subject to
subpoenas. He offered his belief that the sanme limted
privilege of confidentiality should be attained for the public
enpl oyee sector as well.

REPRESENTATI VE LYNN said, "I think that's only fair. That's
really what this bill is all about. |It's to ensure that a union
advocate can fulfill their duty of fair representation in
di sciplinary procedures and naking things fair and equitable for
everybody that's concerned."” He asked nenbers to try to put
thenmselves in the scenario he just described and nenbers wll
understand what the bill is all about.

4:35:31 PM

MKE SICA  Staff, Representative Bob Lynn, Alaska State
Legislature, stated that Section 1 anend Al aska Statute 09.25
the code of civil procedures, by adding a new subsection AS
09. 25. 405, which provides that confidential commruni cati ons
bet ween enpl oyee and enpl oyee representative of an organi zation
are privileged conversations, when conducted in an advocacy
setting in a disciplinary matter and provides for the definition
of “organi zation.”

4:36:12 PM

MR. SICA stated that Section 2 anends AS 23.40, by adding a new
subsection 23.40.065, which provides that (a) an individual
cannot be conpelled to disclose information in any proceeding

acquired from an enpl oyee represented by the individual, if such
information was obtained in confidence and was in connection
with an individual providing advocacy services in regards to
di sci plinary proceedi ng of the enpl oyee.

MR. SICA related that subsection (b) provides exceptions to the
privilege, such as being ordered by the court to disclose, if
there is information concerning the comm ssion of a crinme, or if
the enployee consents to disclosure. Subsection (c) provides
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that if there is a conflict between this statute and federal or
state law, then this statute is preenpted and does not apply;
and subsection (d) provides for the definition of “organization”
to include any |abor or enployee organization existing in the
state, and a definition of “proceeding,” which includes any
| egislative, judicial, admnistrative, or any other proceeding
requiring testinony under oath, and any arbitration, hearing or
meeting under the grievance procedures of a collective
bar gai ni ng agreenent.

4:37:18 PM

MR. SICA related that Section 3 declares an indirect court rule
change [Alaska Rules of Evidence 402 and 501]. He expl ai ned
Section 4 provides that Sections 1 and 2 can only take effect if
Section 3 is approved by two-thirds vote of both houses. He
summarized that this bill places in statute what nost people
al ready thought exi st ed.

4:37:32 PM

REPRESENTATI VE HOLMES referred to Section 2, which she said she
assunmes is patterned or is sinmlar to a whole host of other
prof essi ons such as accountants, therapists, social workers, and
attorneys wth this type of privilege.

4:38: 03 PM

MR. SICA pointed out that the bill drafter is online and could
nore specifically answer; however, this language is patterned
after an Illinois |aw He agreed that other privileges include

comuni cati ons between a husband and wife and clergy, and is
l[imted so it wouldn't be as broad as attorney-client
communi cations, but is relevant to the conversations in the
gri evance process.

4:38: 29 PM
REPRESENTATI VE SADDLER referred to page 1 I|ine 7, to
confidential communications. He asked for clarification on the

definition of confidential communication.

MR. SICA answered that in his limted understanding he thought
it would refer to anything that falls under the privilege, which
woul d include a conmunication between the union representative
and the enployee as it pertains to an anticipated or ongoing
di sci plinary proceeding.
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4:39:13 PM

REPRESENTATI VE SADDLER asked what the limts would be in terns
of an anticipated disciplinary neeting. He questioned whether
that m ght be too broad since any conversation mght relate to a
di sci plinary proceeding.

REPRESENTATI VE LYNN offered his belief that it would be limted
to grievance under discussion.

MR SICA pointed out that the Senate held hearings on the
conpanion bill and testinony revealed this was a required
process early on in any type of pre-court phase of disciplinary
hearings. He said he did not know for certain.

4:40: 11 PM

REPRESENTATI VE SADDLER asked for clarification on disciplinary
proceedi ngs and the threshol d.

REPRESENTATI VE THOWPSON stated that he is not an attorney. He
related his wunderstanding that HB 327 relates to public
enpl oyees and that public wunions are being discrimnated
against. He suggested if it is a private enployer wth union
enpl oyees that the shop steward communications would be
privileged, but these conmunications are not privileged for
public enpl oyees.

MR. SICA related his understanding that in a private situation
privileges are extended by the National Labor Rel ations Act.

4:41:11 PM

REPRESENTATI VE M LLER related a scenario in which M. Sica was
in the union and Representative MIller, as his boss fired him
He asked if the action would be an anticipated disciplinary
hearing and if the firing would be covered by the wording.

MR. SICA offered his belief that the conmunication would be an
ongoi ng procedure since as the enployee he will go to union
representative to file a grievance and his union representative
will be involved in the process.

4:41:54 PM
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DOUG MERTZ, Attorney, Mertz Law, stated he becane involved with
this issue when one of his clients was unfairly term nated by
the state. He explained that the law requires a very specific
process nust be used, such that a person cannot inmrediately sue,

but nust exhaust admnistrative renedies. In order to do so,
the enpl oyee nust engage in a process with the state D vision of
Personnel. He detailed that a representative from that division

and a representative of the aggrieved person attenpt to work out
an agreenent, which is a process that can go on for a
substantial anmpbunt of tinme and can potentially result in
arbitration. The state requires the enployee be represented by
a union advocate - a non-lawer advocate - and prohibits the
enpl oyee from being represented by an attorney. In fact, if the
enpl oyee was allowed to hire private counsel the usual attorney-
client would apply and there wouldn't be any question that all
the communi cations were private. However, the state requires a
non-attorney represent enployees during this process. He
relayed the process, noting that once the adnmnistrative
processes are exhausted the suit is brought forth wusing a
private attorney. In his client's case at that point the state
alleged no privilege exists and issued a subpoena for all the
information from the union's file. Thus everything related to
t he menber, any discussions between the union representative and
the menber, including tactics, case evaluations, and potential
acceptabl e or unacceptable settlenents, and any strategies were
subpoenaed.

4:44: 40 PM

MR. MERTZ reinforced that if an attorney had been involved there
woul d not be any question that it would be blatantly wong and
i nproper to even denmand these things. He stated that he
formerly held the position as an assistant attorney general and
at the time no one would have even thought of i1ssuing a subpoena
for the records, and if they had, the action would |ikely have
been consi dered unethical. However, in the past two years the
Departnment of Law has decided to attenpt to gain an advantage
during litigation, including enploying this tactic. He
characterized this action as so extrenme and outrageous that when
a simlar situation - a parallel <case - cane before the
California Supreme Court, the court said it would be ridiculous
for the California legislature to set up a system whereby the
only thing a lay advocate could say is, "Don't talk to nme." He
predicted that is what wll happen as soon as people realize
t hat comuni cati ons between the advocate and the nenber can be
obtained by the state. He further predicted that people wll
not talk to their advocate and their advocates wll not talk to
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them and the entire process will fall apart. He surm sed the
state could potentially call the advocate as a w tness against
the advocate's own client. He brought up one case in another
state that pertained to collective bargaining between a school
district and the teacher's union. The teacher's union tried to
subpoena all of the internal comunications of the school
district relating its collective bargaining position - what the
school district intended to ask for and not ask for - and in
that case the Illinois Suprene Court said Illinois could not do
so.

4:46: 55 PM

MR. MERTZ pointed out nunerous cases in which enployees have
reported to some authority serious wongdoing. In those
instances the enployers attenpted to subpoena, essentially
retaliate, by requesting information on their enployees. He
again predicted that if this were allowable the entire system
would fall apart. Essentially the system set up to nmake
resolution of grievances nore efficient would fall apart and the
enpl oyees would sinply mark tine until they could sue since the
enpl oyees woul d then have proper confidential relationships. He
reported that the Alaska Suprene Court is currently considering
his client's case. He questioned why the legislature should
consider this issue since the court my soon decide the case

He offered two reasons for the legislature to take action now.

First, the Alaska Suprenme Court takes a long tine to decide

cases. Second, when the Al aska Suprenme Court considers the
matter it will not focus on whether it is good idea to prohibit
this practice, but rather wll consider whether the action is
unconstitutional - a denial of due process - to allow the
enpl oyer to nake this type of demand from the union. He pointed
out that this is a nuch higher bar to satisfy. It is entirely

possi ble the Alaska Suprenme Court could rule that the state's
actions are wunfair, but it does not violate due process;
however, the legislature has the privilege of being able to
decide whether the state's actions constitute good or bad
policy, and whether the state should sinply set a standard and

set aside the constitutional issues. Therefore it would be
appropriate, for those reasons, for the legislature to | ook at
this case now. This bill would affect lots of people since it
is not limted to public enployees, but could also apply to
private enployees who are union nenbers. He surm sed since it
has now beconme an official policy of this admnistration to
enpl oy these types of tactics, the actions will probably spread
to private enployers. He urged nenbers to |ook very strongly at
this now. He hoped the conmttee wll conclude the inportance
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of having an even playing field and confidentiality is essenti al
to that process. He concluded that confidentiality between
enpl oyees and their wunion representatives should be preserved
through a bill like this.

4:49: 40 PM

REPRESENTATI VE HOLMES remarked that she thinks what she is
hearing is conpletely unconscionable - that people are not able
to use an advocate since everything is discoverable at the next
| evel . She asked whether the state can subpoena the union's
records, but the union cannot subpoena the records from the
st at e.

MR. MERTZ answered no; the union cannot subpoena the records
fromthe state.

4:50: 52 PM

REPRESENTATI VE SADDLER recalled M. Mrtz cited an Illinois
Suprene Court case in which a union tried to do a reverse
di scovery. He asked whether the union should have the right to
do so.

MR. MERTZ answered that goes right to the question of what the
role of the union is in the collective bargai ning process. He
said if only one side has access to the confidential planning
sessions prior to the collective bargaining sessions that it
nmakes the whol e coll ective bargai ning process neani ngl ess, which
is why the National Labor Relations Board (NLRB) and others have
said this effectively destroys the role of the union and should
be prohibited.

4:52: 07 PM

REPRESENTATI VE SADDLER asked whether either side should have a
hi dden m crophone privil ege.

MR. MERTZ answered yes.

REPRESENTATI VE SADDLER asked if the hidden m crophone privilege
were allowed the parties would go straight to court.

MR. MERTZ responded that it would nmake the initial process
meani ngl ess. Currently, the process is quite efficient for nost
m nor or maj or grievances. He offered his belief that it is a
val uabl e process to have and once the playing field is |opsided
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during the administrative process that it ruins the useful ness
of the entire adm nistrative process.

4:52:53 PM

REPRESENTATI VE SADDLER asked if he is aware of any advice given
enpl oyees with respect to the grievance process.

MR. MERTZ responded wup wuntil this incident happened the
assunption has been that - for nost part - anything between a
uni on advocate and his/her nenber has been deened confidenti al
Thus when a union representative talks to the nenber he/she asks
the nenber to tell the advocate everything about the case;
however, that can no | onger happen.

4:53:49 PM

REPRESENTATI VE SADDLER asked for the definition of confidentia
communi cati on between an enpl oyee and a union representative.

MR. MERTZ answered that confidential comunication is not
defined in the bill. He predicted the court will go back to the
parallel privileges in the rules for attorney-client privileges
to decide when the privilege begins and when it doesn't apply.
He el aborated that very specific precedents apply to an attorney
and his/her clients.

4:54:28 PM

REPRESENTATI VE SADDLER asked whet her the union advocates shoul d
have the sanme protections as an attorney when neeting informally
with their clients.

MR. MERTZ answered yes.

4:54: 36 PM

REPRESENTATI VE SADDLER asked when the decision in his client's
specific case is expected.

MR. MERTZ answered that oral argunments were held two weeks ago.
The Al aska Suprene Court typically issues their decision between
six nmonths and a year after oral argunents.

4:55: 05 PM
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REPRESENTATI VE HOLMES rel ated her understanding that since this
precedent has been set that the current advice is not to talk to
advocat es.

MR. MERTZ answered yes, that has to be the outcone.
4:55: 25 PM

PETE FORD, Southeast Regional Manager, Al aska Public Enpl oyees
Association (APEA); President, Juneau Central Labor Council,
stated that the Juneau Central Labor Council is the |Iocal
affiliate of the AFLC O The APEA represents 8,000 enployees
and a few private sector enployees in the state, school
districts, uni versity, cities, bor oughs, and nonprofit
or gani zati ons. He stated that he speaks today in favor of
adoption of HB 327. He characterized this bill as a significant
and neani ngful source of solace during a tinme when enpl oyees are
already facing difficult situations.

4:57:15 PM

MR. FORD estimated that in approxinmately 60 percent of the tine
APEA' s nenbers frequently interrupt the discussions with their
union representatives to ask whether their comunications wll
be held as confidential conmunications. He speculated that in
approximately 30 to 40 percent of the enployees who seek
gui dance when they encounter difficulties with their enployers
ask whether their discussions are confidential. He has al ways
been able to confidently answer yes. He enphasized that he
needs to have honest and conplete information during these
di scussions in order to fully understand the enployee's
situation and explore acceptable settlenents.

4:58:17 PM

MR. FORD stated during the day-to-day activities of union
representation that HB 327 would offer enployees assurance of
their confidential rights, which is appropriate and proper.

4:58:35 PM

REPRESENTATI VE  SADDLER asked for the threshold for a
di sciplinary action or anticipated disciplinary action.

MR. FORD answered that typically these enpl oyees woul d be facing

di sm ssal si tuati ons, but ot her actions coul d i ncl ude
suspensions or reductions in pay or status, and in sone
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i nstances enployees would face reprinmands of sone type as a
first level of discipline. He pointed out that sonetines he
consults wth enployees who sense the atnosphere in the
wor kpl ace has becone unconfortable and they al so sense that they
are being treated differently by their supervisor or nmanager.
He enphasized the inportance of confidentiality in those
situations so the union can nore fully understand the specific
situation and help the enployee rebuild his/her relationship
wi th his/her supervisor.

5:00: 02 PM

REPRESENTATI VE SADDLER related his understanding that the
privilege should kick in at the |lowest |level of disciplinary or
potential disciplinary action.

MR. FORD agr eed.

REPRESENTATI VE SADDLER asked whether there would be any point at
whi ch the privilege would not be necessary.

MR FORD said he was unsure. He then speculated that a
t heoretical conversation would not require a privilege.

[ HB 327 was hel d over.]

5:00: 49 PM

ADJ QURNIVENT

There being no further business before the commttee, the House

Labor and Commerce Standing Conmttee neeting was adjourned at
5:00 p.m
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