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"An  Act relating to the exenption of certain acts and
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"An Act relating to certain vehicles, including trailers; and
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W TNESS REG STER

JAMES WALDO, St aff

Representati ve Li ndsey Hol nes

Al aska State Legislature

Juneau, Al aska

PCSI TI ON STATEMENT: Presented HB 274 on behalf, Representative
Li ndsey Hol nmes, a joint prinme sponsor of HB 274.

CLYDE (ED) SN FFEN, JR., Senior Assistant Attorney General

Commrer ci al / Fai r Busi ness Section

Cvil Division (Anchorage)

Depart ment of Law (DQL)

Anchor age, Al aska

PCSI TI ON STATEMENT: Testified and answered questions during the
di scussi on of HB 274.

ACTI ON NARRATI VE

3:21:37 PM

CHAIR KURT OLSON called the House Labor and Commerce Standing
Commttee neeting to order at 3:21 p.m Representatives Hol nes,
MIller, Johnson, and O son were present at the call to order.

Representative Thonpson arrived as the neeting was in progress.

HB 274- UNFAI R TRADE PRACTI CES

3:22:12 PM

CHAI R OLSON announced that the only order of business would be
HOUSE BILL NO. 274, "An Act relating to the exenption of certain
acts and transactions from the provisions dealing with unfair
met hods of conpetition and unfair or deceptive acts or
practices."”

3:22:27 PM

REPRESENTATI VE LI NDSEY HOLMES, Al aska State Legislature, prine
joint sponsor, stated HB 274 is a consumer protection bill that
would clear up a potential anbiguity in the Alaska s Consuner
Protection Act (CPA). This bill would clarify that the state
can step in and protect Alaskan consuners when the federal
governnent is not pursuing enforcenent of prohibited conduct.
This bill would nmake it clear that the state and its citizens
are not without renedy due to a msapplication of what is known
as the safe harbor provision in the consuner protection |aws.
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3:23:26 PM

JAMES WALDO, Staff, Representative Lindsey Hol nes, Alaska State
Legi slature, on behalf of Representative Lindsey Hol nmes agreed
with the sponsor's sunmmary of the bill. He reiterated that
Al aska's consumer protection |laws should be able to protect
Alaska and its citizens in instances in which the federal
government is wunable or disinterested in enforcing |aws that
overlap with the state's Consunmer Protection Act (CPA). Thi s
bill would renove an exenption for federal |aw contained in the
CPA. Currently, an exenption in the CPA says that if conduct is
covered by another state law, or federal law, or regulation, a
party cannot bring an action using the CPA. He related that the
CPA works well with state law, since the legislature and the
governor are in control of state |aw Additionally, if the
state decided to ranp up enforcenent or scale it back, it could
do so; however, the state has less control wth respect to
federal regulation or prohibitions.

3:25: 04 PM

MR. WALDO highlighted that little can be done when the federa

government decides to handle a case or preenpts the state. In
sonme instances, the federal governnment nay leave it up to states
to enforce certain conduct. He highlighted that the problem
ari ses when the federal government expresses sone interest, yet
has not preenpted the state nor taken any action. The joint

sponsors want to make the state's position clear, that it is
willing and able to pursue enforcenent when bad conduct happens.
The current exenption in |law | eaves the enforcenent jurisdiction
somewhat uncl ear. In sonme instances a federal judge has not
issued a ruling, but may have inplied that the exenption would
apply in certain cases. He offered one renedy is to renove from
the CPA the exenption for federal |aw. In instances in which
the federal governnent preenpts the state, little can be done.
Thus in the gray areas, the proposed change would clearly
indicate the state has the authority to enforce the CPA He
gave an exanple in which a consuner identifies troubling conduct
from an insurance conpany, and concluded that the Division of
I nsurance (DA) would proceed to investigate the matter

However, in areas in which jurisdiction is unclear, or in other
gray areas, this bill would enpower the DOL to enforce the CPA
In closing, he summarized that under the bill, the state could

nmove forward to enforce the law when no other remedy is
available and it would clarify that the state has the right to
do so.
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3:27:20 PM

REPRESENTATI VE JOHNSON referred to page 1, line 6, and asked for
the effect of renoving the | anguage, "or regul ation.”

MR. WALDO asked for further clarification.

REPRESENTATI VE JOHNSON suggested that renoving the |anguage "or
regul ation" fromthe bill would be to only refer to statute.

MR. WALDO suggested that the Departnent of Law could better
answer this. He offered his belief that renoving the reference
to regulation mght create sone difficulty in instances in which
state regulations have already been pronulgated, such as wth
the Division of Insurance (DA). He enphasi zed the inportance
of relying on specific state |laws govern that conduct - in this
case the DO - rather than relying on the DOL since the DAO's
enforcement woul d be preferable to enforce the CPA

3:28:57 PM

REPRESENTATI VE JOHNSON said he is confortable if the regul ations
adhere to the intent of the statute. He said,"...they don't
al ways and that is the concern that | have."

3:29:30 PM

CLYDE (ED) SN FFEN, JR, Senior Assistant Attorney General,
Commercial/Fair Business Section, Cvil D vision (Anchorage),
Departnent of Law (DAL), stated his duties include the
enforcenent of the CPA He related that the DOL has experience
with HB 274. He characterized this bill as an inportant one for
his office for the reasons M. Wil do nentioned. He said the
state's CPA covers a lot of conduct. The DOL does its best to
enforce the CPA against wongdoers, whether the wongdoers are
in the state or outside the state. This bill pertains to
conduct regulated or prohibited by federal or state law. As M.
Wal do expl ained, when a federal statute or regulation limts
certain conduct, enforcenent is off limts to the DOL, even when
the federal governnent decides not to enforce the federal |aw
This bill would renove the reference to federal law in the
exenption statute. Thus the state could still take action even
if the federal governnent decided not to pursue enforcenent of
conduct reqgulated and prohibited by federal |aw. He offered
numerous instances exist in which the federal governnent
recogni zes the state's authority to enforce certain laws jointly
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with the federal governmnent. However, it beconmes difficult for
the DOL to take action when the federal government decides not
to pursue a matter. He characterized this bill as a nmeans to
strengthen the DOL's statute and to give the DOL another tool to
use to take action and not |eave the state without a renedy. He
concl uded by offering the DOL's support for HB 274.

3:31:48 PM

REPRESENTATI VE JOHNSON asked what woul d happen in an instance in
whi ch the regul ation was counter to the statute.

MR. SNIFFEN, in response to Representative Johnson's suggestion
to M. Waldo, said that renoving the reference to regulation in
the bill would be fine. He offered his belief that when conduct
is regulated by statute by renoving the reference to regulation
woul d broaden the scope of the DOL and allow the departnent to
pursue action in a nunber of cases. He understood the concern

with respect to regulations, which my expand beyond the scope
of the statute and nmay give an agency nore authority than the
| egi sl ature i ntended. He cautioned that changing the | anguage
to collectively include statute and regulation could limt the
DCOL's authority to enforce the CPA since many statutes do not
have corresponding regulations to interpret or enforce the
statute. He reiterated that sone issues may arise. He
summarized that renmoving the reference to regulation would
expand the DOL's authority and give his office discretion to
take action in certain areas, but conbining statute and
regul ation in the proposed paragraph woul d be nore restrictive.

3:33: 52 PM

CHAIR OLSON related his understanding that the DOL has oversi ght
over any state agency or division.

MR. SNIFFEN clarified that conduct is regulated by statute in
some agencies, such as the DA or the Division of Corporations

Busi ness, and Professional Licensing (DCBPL), which are agencies
with statutes and regulations that specifically prohibit certain

conduct . These agencies have renedies in their statutes for
m sconduct and the agencies can take action against violators,
including issuing fines or inposing injunctive orders. He
explained that in those cases, the DO. does not have

jurisdiction to enforce the conduct, but rather it is up to the
state agency to enforce its statute or regul ation.
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CHAIR OLSON asked whether that would be true even iif the
agenci es had exceeded their scope of authority.

MR. SNIFFEN answered that the specific question of scope of
authority would need to be decided first. He pointed out in
circunstances in which a court has ruled that the regul ati on was
not authorized by statute and the specific regulation also
renoved the DOL's jurisdiction, the DOL could then step in.

3:35:26 PM

REPRESENTATI VE JOHNSON asked whether it would clarify the
authority if the language included a caveat so the paragraph
woul d read, "statute and regulation, if they exist." He related
his understanding that in the absence of regulation the statute
woul d take precedent.

MR. SNI FFEN responded that he would need to further consider the
| anguage. He did not see anything objectionable wth the
| anguage under consideration, so long as the statutory authority
exists without a corresponding regulation. He concl uded that
the DOL interacts fine with state agencies, but what will help
the departnent's efforts is to renove the reference to the
f ederal agenci es.

3:36: 55 PM

REPRESENTATI VE JOHNSON acknow edged the inportance of state
regul ations matching statutory authority. He suggested that the
revisor may wish to consider adding |language "if they exist" to
cease the regul atory overreach of sone agenci es.

MR. SNI FFEN suggested the commttee may wi sh to consi der another
way to perhaps acconplish the sanme goal, by adding |anguage,
such as "regulated by a statute or by a regulatory board or
agency through its powers.™ He offered to give this concept
further consideration rather than to conbine "statute and
regulation” in this bill.

REPRESENTATI VE JOHNSON renmarked if it were that easy [to prevent
overreach] that he would have done so a long tine ago.

3:38: 50 PM

CHAIR COLSON, after first determining no one else wished to
testify, closed public testinony on HB 274.
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3:39: 05 PM

REPRESENTATI VE JOHNSON noved to report HB 274 out of commttee
with individual recomendations and the acconpanying fiscal
not e. There being no objection, HB 274 was reported from the
House Labor and Commerce Standing Commttee.

3:39:49 PM

ADJ OURNNMENT

There being no further business before the commttee, the House
Labor and Commerce Standing Conmttee neeting was adjourned at
3:39 p.m
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